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CASES 


Hen. vii. Edw.vi. Q Mary, and Q. Eliz. 


TAKEN AND COLLECTED BY 


* 
Sir JAMES DV ER, Knt. 


SOME TIME 


CHIEF JUSTICE OF THE COMMON PLEAS, 


NOW FIRST TRANSLATED, 


WITH ADDITIONAL REFERENCES TO THE LATEST 
BOOKS OF AUTHORITY, 


WARGINAL ABSTRACTS OF THE POINTS DETERMINED IN EACH CASE, 


AND AN 


ENTIRE NEW INDEX TO THE WHOLE, 


=. 
JOHN VAILLANT, A. A. 
OF THE INNER TEMPLE, BARRISTER AT LAW. 
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To this EDITION a LIFE of the AUTHOR is prefixed; 
AND 
From an ORIGIN AL MANUSCRIPT in the LIBRARY of the INNER 
TEMPLE ſcveral NEW CASES of his arc introduced in the NOTES, 


TE —  — — — 


IN THREE PARTS, 
PART I. 


LOND ON: 


SOLD BY J. BUTTERWORTH, FLEET-STREET. 
M DCC Civ. by 


TO THE HONOURABLE 


Sir FRANCISBULLER, Bart. 


ONE OF HIS MAJESTY'S JUSTICES OF THE COURT 
OF KING'S BENCH, 


SIR, 


W HEN the Intention of this 
Publication was firſt made known 
to you, I had not the Honour of your 
Acquaintance; but it is impoſſible 
J can forget the obliging Readineſs 
with which it was immediately 
received under your Patronage, or omit 
thus publicly to declare with how 
much Gratitude and Reſpect 


I have the Honour to be, 


SIR, 


Your moſt Obedient, 


And very Humble Seryant, 


KING'S-BENCH WALKS, 


INNER TEMPLE, 70 HN VAILLANT. 


OCT, 1, 1793. 
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ADVERTISEMENT 


T0 
THIS EDITION. 
TT HE high repute in which theſe Reports 


of StR JaMes DYER have been always 
held, and the eſtimation of the marginal Notes 


which were added by Lon p CHiEF JUSTICE 


TREBY to the Edition of 1688, render any 
eulogium from me unneceflary. I ſhall there- 
fore content myſelf with ſtating what I have 
attempted in the preſent Edition; and as the 


Original is faithfully preſerved throughout, 


whatever I have added being carefully marked 
and kept diſtin& from that, at leaſt the book 
cannot have leflened in value by my labors, 


3 


though they ſhould prove fruitleſs. 


For the purpoſe of tranſlation, and on ac- 
count of the numerous errors crept, through 
the negligence of former Editors, into the 
Text, and moſt religiouſly preſerved and car- 


a 3 ried 


ADVERTISEMENT 


ried on, without the leaſt attention to ſenſe, 
through all the ſubſequent ones, each in his 
turn copiouſly contributing to encreaſe the 
ſtock, I have endeavoured to procure all the 
Editions to compare and diſcover them. The 
earlieſt Edition I have been(a) able to obtain 
1s that of 1592, being the ſecond, which is in 
the Library of the Middle Temple, and with 
the uſe of which I was favoured by that learned 
Society. This I have carefully collated through- 


out with the Edition of 1688; a labor very 


eſſential, as I have found whole lines omitted, 
by which the ſenſe was frequently obſcured, 
and ſentences ſo altered, that the meaning was 
ſometimes wholly perverted. Theſe I have 
faithfully reſtored, and noted ; and by that copy 
flatter myſelf that almoſt every error in the 


Book 1s done away, 


Ir there remain any which greater know- 


ledge or more ſucceſsful exertions might have 


(2) Since this Work has been nearly all printed off, I have 


met with an Edition of 1585, but it came too late to be of any 


ſcrvice, and that of 1592 ſeems very correct. I think it, 
however, incumbent upon me to Rate, that an alteration which 
I have made from the Edition of 1592, in fol. 25. b. pl. 159., 
for which ſee note (4) to that pl., is not warranted by the 
Edition of 1585, which is nt que i peyt lire et ad vite the 
Edition of 1601 agrees with that of 1592. 


avoided, 


| 

_ 
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TO THIS EDITION. 
avoided, I muſt ſubmit to ſuch blame as they 
deſerve; I can only declare that pains and 
attention, which muſt depend on me, have not 
been ſpared ; and how great is the actual and 
tedious labor of tranſlating, collating, and tran- 
ſeribing, they only who have engaged in ſimi- 


lar undertakings can know, Any apology 


which might be expected for the ſeeming neg- 
ligence of ſtile muſt be found in the fidelity of 
the Tranſlation, 


I nave added by the fide, at the head of the 
references, (as is the modern practice), an ab- 
ſtra& of the points in each caſe ; and put down 
every book in which I could find the ſame caſe 
reported. Where caſes which are here anony- 
mous are reported in other books by name, and 
ſo clearly that there remained no doubt but 
that they were the ſame, I have called the caſe 
in DyER by that name to facilitate the finding 
it in future. Though few of the names of the 
caſes cited in the marginal notes are ſpelt like 
thoſe of the ſame caſes in the books where they 
are reported at length, I have not generally 
altered them ; yet having given the pages of 
thoſe other Reporters, it is eaſy to ſee that they 
are the caſes intended. It ſometimes happens 

a 4 that 
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that a caſe is not ſtrictly the caſe of that perſon 
by whoſe name I have nevertheleſs called it ; 
but as I found it known already in moſt of the 


law books by that name, and not by its right 


name, I judged it proper to preſerve it: as 
Chycke's Caſe, fol. 357. pl. 44. ſhould be Lud- 


lam's Caſe, or rather Baker v. Raimond, ſee 
1. And. 51. S. C. 


I Have generally rendered into Engliſh the 
extracts of deeds, writs, and quotations, where 
the queſtion did not turn upon the tenſe of a 
verb, or the peculiar meaning of the Latin word 
uſed, and for which perhaps we have no word 
exactly commenſurate in our tongue; when- 


ever that has been the caſe, I have ſcrupulouſly 
preſerved the original. 


WaHrRE words are added which were not in 
the Edition of 1688, and which are not between 
crotchets | ], the Reader may depend that they 
were in the Edition 1592, from which I have 
ſilently made the correction: ſometimes the 
omiſſion has been of importance, but often not 


ſo : to continue ſuch omiſſion, however, would 


be incorrect. 
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To THIS EDITION. 


- Warne I have been able to find the caſes 
Cited in the body of the work, or 'in the mar- 


gin, I have inſerted the books where they are 
reported, with the pages immediately after the 
name, nevertheleſs carefully diſtinguiſhing my 
interpolations from the work itſelf, by placing 
ſuch inſertions within crotchets, for all of which 
I alone am anſwerable. Where my utmoſt 
diligence has not been able to diſcover them in 
any Reporter extant (for reports are cited in the 
notes which were, I imagine, in MS. and well 


known at that time by the names of TANFIELD, 


 WarBERTON, HARPER, TURNER, RANDAL, 


MasoNn, and Ruopts,) I have marked them 
with a flower thus +. If any quotation by folio 
is not marked, or any other folio inſerted in 
crotchets, it is becauſe upon examination I have 
thought it the paſſage intended to apply; I ſay 
intended, for it ſometimes happens that the ap- 
plication 1s very remote, and as the miſ-quo- 
tations are extremely numerous, one might al- 
moſt be tempted to ſuppoſe that alſo an erratum. 


So where among the marginal notes, the point 


for which alone it was cited could not be found, 


though a caſe of the ſame name and Term is 
reported elſewhere, I have for the moſt part 
put a v as unable to find it; and where a book 
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is cited by page; as 3. Cro. 23. and that page; 


or any other for which I could conjecture the 
ge referred to intended, does not apply; I 
have marked that alſo with a 2. 


Ir may be in this place proper to obſerve, 
that the convenience of printing rendering it 
neceſſary to put the marginal notes of the laſt 
Edition at the bottom of the page, immediately 
under the text, references ſaid to be (in mar- 


gine) allude to thoſe notes which are referred to 


from the caſes by figures, whilſt the notes 
which 1 have adventured to give are placed 
after theſe, in double columns, and referred to 
by letter, thus (a). 


Ir was my original intention to have ex- 
amined every book cited in the margin of the 
Edition of 1688, but as they conſiſt chiefly of 

the VEAR-Bocks, as by far the greater number 


of them are inapplicable, and to diſcover what 
was the page and caſe throughout every volume 


which could apply to that before us, was found, 
by experience, to be a labor of very little uſe, but 
of endleſs time, I was obliged to deſiſt. Thoſe 
references I have however preſerved, incloſing 
there alſo every new reference between crotchets, 


| for 


TO THIS EDITION. 


for the accuracy and application of which alone, 
I hold myſelf reſponſible, 


As the book is already crowded with refe - 
rences, I was cautious not unneceſſarily to add 
to them.: whenever, therefore, I have been able, 
by citing two or three books at moſt, to give 
the lateſt and mot decifive authorities, I have 
endeavoured to confine myſelf to thoſe few; 
and by referring to the Abridgements, and to 
diſtin& treatiſes where the labors of others have 
collected them, to give in one view all the caſes 
and learning collected for the different points 
of law, and the general doctrine on the ſubject: 
(in which I have followed Mr. HARGRAVE, 
in his Co. Lit. ſee fol. 9. a. note (3), and ſee 
10. Co. 117. b.) This will equally, and I think 
better, anſwer the purpoſe than for tne to have 
repeated them. If any caſe has more new re- 
ferences, it is becauſe I judged them ſtrictly in 
point, and not referred to by the other caſes. 
As many of the old ones, particularly to Co. 
Lit. and Plowden, which I have neceſſarily 
looked into, are worth con ſulting for the lateſt 
law upon the ſubject, though not incloſed be- 
tween crotchets, I have ſometimes put a (ſee) 


before them, to direct the attention. I have 


put 


ADVERTISEMENT 


put my own references as nearly oppoſite to 
the words which they are meant to illuſtrate as 
conveniently could be done; where they are 
not exactly ſo, the application notwithſtanding 
will be readily found; 


In addition to the Caſes which the former 

Editors have publiſhed, I have given ſome 

others which were collected by StR JAMES 

. e Drtx, the manuſcript of which is in the Inner 
FU 427. Temple Library. The caſes in that manuſcript, 


3. ; | 
f © which are pretty numerous, I have tranſcribed 
Ale i, and tranſlated ; but of them, as few, compa- 
2 
= | a 
if He branches of the law which are yet neither re- 


£47 4 © pealed nor obſolete—and as the head of that 


- Fa 47; R . 

* manuſcript, announcing ** Here followe cer- 
M&M — * . 

% taine caſes of the Lord Dier's collection, 


ratively, were deciſive of nice points, and on 


« which, for ſome private reaſons, hee thought 


2 oy £ « fitt not to make them vulgarr, rendered any 
2. FA | 


Ii 7242 publication of them a little delicate, I have 

from Alc ,confined myſelt to thoſe only which have been 

ee ſelected as unexceptionable: and as they ar: not 

ee, 7 e 

Des, in number of ſufficient importance to add ſe— 
parately at the end of the Reports, I have intro- 
duced them into the notes, in places where 


ſimilar queſtions of law are diſcuſſed, not- 


ing 


+, 


TO THIS EDITION. 


ing them alſo to be extracted from this 
manuſcript. 


As it was the fixed intention to preſerve the 
laſt Edition entire, I have judged it proper to 
publiſh the laſt very copious Index: it is tranſ- 
lated and prefixed to the Work :—but on exa- 
mining it, when I found that not only the points 
determined in theſe Reports, but every little 
legal hint which was cited from any other book, 
and every looſe dictum of Judge or Counſel 
was crouded together, incorporated, and very 
often falſely paged, leaving that to anſwer for 
its own accuracy, I imagined an Index of thoſe 
points alone which belong to the reported 
Caſes, and given at length after the manner in 
which all the modern Indexes are drawn up, 


would not only be convenient but neceſſary. 
'That new Index is at the end of the Third 
Volume, | 


WIT reſpe& to the mode of quotation, no 
Lawyer can be at a loſs when the initials of a 
book are given, to know what book 1s intended, 
I ſhall therefore only obſerve, that wherever 


Fitz. N. B. occurs between crotchets, the paging 


is of the eighth Edition; in every other place, 
it 
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it refers to the paging of the old Edition, which 
is preſerved in the margin of the eighth: and 
of the books that I have referred to, the ſeveral 
Editions of which vary from each other in their 
paging, as it will be convenient to him who 
wiſhes to conſult them to know what Editions 
I have uſed, I ſubjoin the following Liſt ; 


Black. Com. - - 1783 | Gilb.Evid. - - 1777 
Crompt. Prac. - - 1783 | H.H.P.C. - 1778 
| Cruiſe Fines - =» 1786 J Hawk. P. C 1777 
— . Recoveries 1786 Robinſ. Gavelk. - I7 88 
Cunningh. Tithes 1777 | Ld. Raym. Rep. 1790 
Barnes Rep. - Quarto | Sayer Coſts - - 2dEdit. 
Bull. . 178 5 Swinb. on Wills 1743 
Dav. Rep. Erglih 1amo. | Went. Off. Exec, - 1774 
Dougl. Rep. - - 1786 Wood's Inſt, - - 1othEdit, 
Fearne Cont. Rem. zd Edit.] Madox Hiſt, Excheq. 1769 
. 1755 | Bracton, Lond. Tottel. 1569 
Foft. Cr. Law -<- - 1786 Com, Dig. 1780 
Gibſ, Cod. < 2dEdit. | 


No. 8, King's Bench Walks, 
Tuner Temple. 
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F the private Life of Dy ER, of the plan 
purſued by him in his ſtudies, the means 
by which he attained his ſeveral promotions, 
and of his conduct as an Advocate and as a 
Judge, (the moſt inſtructive and entertaining 
part of Biography) our information 1s extremely 
defective: theſe particulars which his contem- 
poraries alone could have communicated, we 
are irreparably deprived of ; and are reduced to 
a meagre catalogue of names and dates, from 
which the few following facts alone can be 
collected. 


James DyER was deſcended from an ancient 
and honourable family (a) in Somer ſefſbire, being 


(a) Of this family was Sir Edward Dyer, Chancellor of the 

Garter, a polite ſcholar and eminent poet, and a very formi- 

dable competitor with Sir Chriſtopher Hatton for the favours of 

| Vueen Elizabeth, He was fourth in deſcent from our ChIEE 

JusT1ce's great-grandfather, See Strype's Ann. of the Reform. 
vol. ii. p. 308. 

| the 
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the ſecond and youngeſt ſon of Richard Dyer, 
Eſquire, of Vincalton and Round-þ:ill in that 
county ; at the latter of which places he was 
born about the year 1512(6). Of his youth, 
or the earlier part of his education, I find no 
acoount ; but we are informed by Wood, that 
he was a Commoner of Broadgate Hall (now 
Pem broke College) in Oxford; and that he re- 
moved from thence, without taking any aeade- 
mical degree, probably about the year 1530 (c), 
to the Middle Temple. Here he ſeems to have 
rendered himſelf conſpicuous for his learning 
and talents, as in 1552 he performed the office 
of Autumnal Reader in that Society; a diſtinc- 
tion which was at that time conferred only upon 
fuch as were eminent in their profeſſion. He 
had on the 1qth of the preceding May been 


(6) If this date, which is collected from his age at the time 
of his death, be correct, it will follow, that the former parts of 
his Reports are not from his own pen, for we have ſome as early 
as 1512. Indeed, if we were to take in their literal ſenſe the 
expreſions in the verſes prefixed to the work, 


. Curia quas Iris ſex celebrata dedit;“ 
an 


« Et que ter denos vix ſunt congeſta per annos ;* 


we ſhould conclude, that ail thoſe which precede 6. Ew. 6. 
were from another hand. But ſince from 28. Her. 8. in or about 
which year I ſuppoſe him to have been called to the Bar, the 
Reports follow in a tolerably regular ſeries (though there ſtill 
remains a chaſm in Edu. 6.'s reign), we may perhaps fairly 
infer that all the caſes from that time are ſelected from notes 


taken by himſelf. 


te) An interruption in the Records of the Mz:4dle Temple from 
1525 t9 1551 has diſabled me from verifying theſe dates. 


called 
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called to the degree of Serjeant at Law, and in 
the following November his abilities were re- 
warded with the poſt of King's Serjeant. Upon 
the meeting of the laſt Parliament of Edward VI. 
in March 1851, DyEr was choſen Speaker of 
the Houſe of Commons, (that office being con- 
ſidered in thoſe days as peculiarly appropriated 
to lawyers of eminence) and in this capacity, 
on Saturday afternoon March the 4th, made 
& an ornate oration before the King.” This is 
the only particular concerning the Speaker oc- 
curring 1n the Journals of that ſhort Parliament, 
which fate only for one month; and the diſſo- 
lution of which was quickly followed by the 
death of that excellent young prince; whoſe 
ſucceſſor, though in moſt reſpects ſhe purſued 
a line of conduct totally oppoſite to that of his 
reign, continued the royal favour to DyER, 
whom, on 19 October 1553, ſhe appointed one 
of her Serjeants. In this office his name ap- 
pears as one of the Commiſſioners on the fin- 
gular trial of Sir Nicholas Throckmorton ; when 
his jury, with a freedom rarely exerciſed in that 
unhappy period, ventured to acquit the priſoner. 
Our Author's behaviour upon that occaſion 1s 
not diſgraced by any ſervile compliances with 
the views of the Court ; yet his regard for his 
own character was tempered with ſo much 
diſcretion, as not to occaſion any diminution 
of her Majeſty's protection: for on 20 May 
1557, being at that time Recorder of Cam- 


b bridge, 
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bridge (d), and a Knight, he was appointed a 
Judge of the Common Pleas, whence in the 
next year, 23 April, he was promoted to the 
Queen's Bench, where he ſate (though of the 
reformed religion) during the remainder of this 
reign (e) as a Puiſne Judge. In the firſt year 
of Queen Elizabeth, on 18 November 1559, 
he returned to the: Common Pleas, of which 
he was appointed in the following January 
Chief Juſtice, in the room of Sir Anthony 
Browne, who was removed for his attachment 
to the ancient ſuperſtitions, and who was con- 
tent to remain a Puiſne Judge of that court in 
which he had preſided. This was the ſum- 
mit of DyER's promotions, and he continued 
for more than twenty years to exerciſe the 
functions of this important office with eminent 
integrity, firmneſs, and ability: to thoſe func- 


{d4) He was alſo connected with the Univerſity; for I find 
among the MSS. of C. C. Collage Cambridge (cvi. 24. p. 91.) 
a letter from him to the Vice-Chancellor, 12 December 1557, with 
his opinion on a caſe then depending in the Vice-Chancellor's 
court, I ſhall take this occaſion to obſerve, that Tanzer, in his 
Lift of our Author's Vords, enumerates an Epiſtle to Matthery 
Parker in the Library abovementioned; which however is merely 
a letter to the Archbiſhop, requeſting him to grant his Chaplain, 
John Allgaod, a diſpenſation to hold two livings, dated Serjearts 
Tin, 26 Nev. 1565 CC. C. C. C. MSS. x Iv. 107. p. 341.) 


{e) During this reign he paid an acceptable compliment to the 
Queen's attachment to the intereſts of the Church, by converting 
his donative of Stapl-growe juxta Taunten into an advowſon pre- 
ſentative ; for this ſeems the meaning of Srrype (Annals of the 


Reformation, vol. ii. p. 399.). 


tions, 
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tions, however, his labours were entirely con- 
fined, for in that age eminence in the profeſſion 
of the law was not, as in modern times, a cer- 
tain ſtep to the higher honours of the State. 
The jealoufies which for many centuries pre- 
vailed between the profeſſors of the imperial and 
of the common law, and the preference given 
by our Kings (/) to the former over the latter, 
which had a greater tendency to freedom, ( a 
preference manifeſted 1n the countenance they 
ſhewed to its profeſſors, in chooſing to employ 
them in their buſineſs, and in the ſalaries and 
places they provided for their encouragement) 
as they are well-known facts, ſo they had a 
great effect in the temporary depreſſion of its 
profeſſors. Lord Herbert obſerves, that in the 
Council eſtabliſhed at the commencement of the 
reign of Henry VIII. there was not one com- 
mon lawyer. We are not therefore to be 
ſurpriſed that the promotions of DyrR were 
wholly confined to the honours of his profeſſion, 
In the courſe of executing the duties of his 
office, we find him aſſiſting at the trial of 
Thomas Hyiward Duke of Norſolt; on which 
occaſion he oppoſed that unfortunate Noble- 
man's petition to have Counſel aſſigned him; 
and with propriety as the rigorous complexion 
of the law was at that time, it having been re- 


( f) A relics of this ſuperiority ſeems to exiſt in the right of 
pre-audience claimed ard enjoyed by the Civiians even in the 
courts of common law. 


b 2 ſerved 
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ſerved for the milder ſpirit of a later age to in- 
dulge priſoners in his unhappy fituation with 
this privilege(g). In 1574 he exhibited a ſin- 
gular proof of probity, courage, and talents, in 
the ſpirit with which he oppoſed the attempts 
of Sir John Conway to oppreſs a poor widow 
of Warwickſhire (that county being included in 
the circuit which he uſually went), by forcibly 
keeping poſſeſſion of her farm; and in his reply 
to the Articles preferred againſt him to the 
Privy Council by certain Juſtices of the Peace, 
whom he had ſeverely reprehended in public at 
the aſſiſes for partiality and negligence in per- 
mitting ſo groſs a violation of the law, and 
whom he had cauſed to be indicted for the ſame. 
This piece, being a ſingular curioſity, and the 
only compoſition of Dyzr's which J have met 

with out of the line of his profeſſion, is tran- 


ſcribed at length from the Inner- Temple MS. 


g The Nobleman who introduced the bill (7. #777. 3. c. z.) 
which conters this privilege, having been unable, from embar- 


raſſment, for tome minutes to proceed in his ſpeech on that oc- 
caſion, adroitly converted tuat circumſtance into au additional 
argument: II 1,” ſaid he, innocent and unaccuſed, am ſo 
„ much awed by this auguſt aſſembly as to be ſtopped in a ſet 


ie ſpeech, how much harder muſt be the condidon of a criminal, | 
«« pleading for his life, depreſied by guilt, or incapacitated with ] 
e terror!*” alluding to that of/ Tacitus (Annal. lib. 2. c. 67), | 
Orandi xeſcius, proprio id metu gui exercitam quogite elogucrtiam 
debilitat. Dalrymple (Memoirs of Great Britain, vol. iti. p. 61.) 
and Dr. Kippis (Biographia Brit. vol. iv. art. Third Earl of 
Shafteſbury} relate this of the pltloſop'ucal Lord Shaftiſtury 3 
Dr. Jobnſen refers it to Lord Ilalifuæ. 
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* THE ANSWER OF THE SAID JUSTICE DYER 
% TO THE ARTICLES CONTAINED IN THE 
cc FOQRESAID SUPPLICATION, 


„J. IN anſwer to the ſhooting once of a 
gun (5), in the time of the aſſizes, I am ſure 
„] was not fo greatly offended if it were not 
of purpoſe done; as the ſaid complainants do 
in the ſaid Articles preſume that it was not 
* done for any diſturbance ; nor theſe words of 
&* fic volo, fic jubee”' were uſed by me for that 
© cauſe. 


II. To the ſecond, I do confeſs that I ſaid 
e openly I had told ſome of the Lords of the 
„Council, that I faw never a Juſtice indifferent 
eto deal in the matter touching S/ ohn Con- 
* way and fo ] ſaid to the Lord of Leiceſter, 
„ in the Inner Star- ehamber, in the preſence 
and hearing of Sir John Hubbard, Knight, 
in Frinity Term laſt. And this moved me 
eto ſay, becauſe all the Juſtices there, at Lent 
** aſſizes, came to me together, praying me in 


To explain this, it will be neceſſary to extract a paſſage 
from the Supplication“ to which it is a replv. © In the time 
«« of the affiles there happened to be a gun ſhot off, both with- 
out the Juſtices? will or knowledge, or intention of the party 
to work any offence. Tur Lon Dp Dyes, herewith moved, 
charged the Juſtices with a general ſlackneſs of their duties; 
laid, they ruled the country as pleaſed them, and that there was 
© rQUnng with them but /ic wolo, fic gubeo,” 

: 3 
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e the behalf of Sir John Conway, that the 
* matter might be committed to the order of 
„ {ome gentlemen of the country * which J 
& then thought to be a requeſt not indifferent, 
* conſidering the poor widow could never find 
any aſſiſtance of them in her ſuit and trial; 
„nor to ſpeak in her cauſe, but rather againſt 
« her, ſaying all that ſhe was a naughty wo- 
man, and had two huſbands alive, which was 
nothing to the matter, 


III. To the third, I confeſs in giving the 
charge I ſtaid ſomewhat long upon the points 
© of riots, &c. noting an heinous and notorious 
„riot and force committed and kept in that 
* county, as th: report went in Ve/tmin/ter 
© Hall the Term before, and rang over all 
England, whereof they ſhould receive bills of 
& indi ment for the finding thereof; which I 
te ſaid might have been done by the Juſtices of 
Peace there, after a view by them made at the 
„place where the fact and riot was kept, either 
« ata fct ſeſſions for the purpoſe, or at one of 
& the two next quarter-ſeſſions. And ſeeing 
there was nothing done in it, but the thing 
* winked at, I thought there muſt needs be 
« great bolſte ing and bearing amongſt the Juſ- 
e tices, ſp-aking it generally, not naming any 
« vpariicular perſon. 


„IV. ITEM, I faid the Queen's Majeſty had 
„ intelligence of the matter and riot, and that 


1 ſhe 
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« the took it at the heart; and her letters 
thereof ſent to me and my fellow, declared 
no leſs. Which letters at length I was fain 
c to cauſe to be read openly in the face of the 
4 country, or otherwiſe any riot would have 
« been hardly found, as I think. For Sir Fowke 
« Grevile had ſaid before openly at the Bench 
© to my face, that his brother Conway might 
s well juſtify the force in keeping his poſſeſſion 
upon the trial found for him at the common 
„law: which I then utterly denied, and yet 


do. And further he ſaid, that I did once al- 


« low well of the firſt verdict (i), and gave 
« judgment upon it: both which points I did 
& deny; but he conſtantly affirmed it by oath, 
« by God,” twice or thrice: although it was in 
ce truth manifeſtly falſe ; for the verdi& I miſ- 
„liked, and the judgment was given in the 
„% King's Bench. 


« V, ITEM, I do confeſs the framing of my 
« bills myſelf ; the party for poverty not able 
„eto have Counſel to doit; and the Queen, 
„ whom this matter did touch, having no 
« Counſel for her there to do it. Which thing I 
« was bound to do, and fo is every other Juſtice 
for the advancement of her ſervice, or elſe 


(i) Sir Jobn Conway had evicted the widow for rent-arrear ; 
but by a decree of“ the Court of Requeſts in the Wh:ire-hall ”? 
proceedings had been ſtayed on chat ejectment, and an action of 
treſpaſs ordered to be brought by her againſt Sir Jon, in which 
ſecond action he had been found guilty. 


b 4 «© juſtice 
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* juſtice ſhould fail oftentimes in ſuch caſes ; 
* the offender being ſuch and ſo well allied 
* there as Sir John Conway is. And for more 
5 credit of the matter, and to inſtruct the jury's 
** conſciences, I required Mr. Samuel Marrow, 
the High-Sheriff, to declare by his oath the 


„% manner of the force and riot that he found 


hen he made the view of the place. But 


* with many perſuaſions for the Queen I could 
not move him to be ſworn :—a contemptuous 
* neglecting of his duty! 


« VI. For the putting in the names of 
Mr. Eglionby and Mr. Dabridzcourt in the 
& bill of indictment : I was informed, that al- 
ce beit they were not next to the fact and place, 
% yet were they nearer. than the more part of 
* the Juſtices ; and alſo were ſpecially required 
ce to have aſſiſted the Sheriff when he went to 
the place; and did not: but what diſtance 
© there was between their houſes and Szud- 
„e (&), I know pot; referring it to tne 
„ knowledge of the jury themſelves; willing 
them that if any thing containcd in the bills 
*« were untrue, and againſt their conſciences to 
be found, that they ſhould put it out, and 


(k) Etudley-S:.-Fhi's was the farm out of which the widow 


ine forcible keeping of which apainfk 


had been toirned, and in 2 


her and the ſheriff who cam: to reitore ner to the poneſſion of it 
the riot was committed, for the not ſuppreſſing of which this in- 
diò ment had been framed again the juſtices Egliandy and Da- 


br: toc: Wer. 
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* find the reſt, as afterwards they did in two 
te places. 


« VII. Axp I do confeſs that J was very 
* angry both with a Jury charged with priſon- 
* ers upon life and death, becauſe they had 
< eaten and drunken between their charge given 
* and their verdict rendering; and alſo with 
the Jury for the body of the ſhire, for that 
* they ſo long did ſtick to find the bills; they 
* having found and preſented divers other bills 
of leſs importance. The time alſo to ad- 
„ journ the Court drawing nigh, gave me oc- 
e caſion to give a lawful menace to them, that 
„J would not depart the country till the mat- 
& ters of the bills were found; and that I 
„would charge (/) another inqueſt to enquire 


of their concealment, and ſet good fines upon 


«© them; and that my brother Barham ſhould 
<< travel in the reſt of the circuit; as I might 
„ lawfully ſay. 


« VIII. Mok OVER I do confeſs that I denied 
to the two Juſtices a copy of their indict- 


ment, and alſo to admit them to a traverſe ; 
for that is not uſual to be done at the ſame 


*+ ſeſſions wherein the indictment is found: 
but the party indicted 1s firſt called by proceſs 
to make anſwer ; and beſides that, the Judge 
by diſcretion (the caſe being ſo weighty as 


% Which he might do by ſtat. 3. Hen. 7. c. 1. 


„ this 


' 
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«© this was) may certify the indictment into 
B. R. where traverſe and trial may moſt 
* orderly and indifferently be purſued. And 
* that was my meaning, and accordingly have 
*« I done: and yet neither againſt law nor 


* equity, as is ſuppoſed. 


X. As concerning my hard dealing here- 
* tofore uſed towards ſome Juſtice of Peace (m), 
* for a wilful eſcape, which I urged the Jury 
& to have found; I know not whom they mean 
*© by it: but I have always uſed, upon any 
* eſcape of a felon, to cauſ- the indictment to 


© be made for that efcape, * vo/untarie et felo- 


* nce;” aggravating the offence, by common 
e prefumption, for the Queen, to be ſo indeed: 
but yet the Jury, for the moſt part, do uſe 
* to put in * zegl:genier” in the place of vo- 
* /untarie or * felonic”,, unleſs there be very 
plain evidence to prove it wilful. 


& ALL which premiſes being true, as indeed 
e they are, I aſk judgment of the ſaid Lords, 
& and all others indifferent, whether I had juſt 
* cauſe miniſtered unto me by the defaults of 
ce the Juſtices and government of the ſhire, and 
&«& {hcknefs of her Majeſty's ſervice, to be angry, 
% and vehemently moved to choler. And al- 


Can., Among other frivolous and impeftinent charges in the 
„ SUPPLICA TION,” the ſuſtices object to DYER, that he or- 
de ted an indictment for a wilful eicape to be preferred againit a 
juſtlet of the Pence who had permitted a negligent one. 
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e though I did ſay in exceſſu meo, © Omnis homo 
* mendax* (as David ſaid), yet for mine age 
and long continuance there, which hath been 
above twenty years in that circuit, I am ra- 
ther to be borne with than complained of, 
„(as I think in mine own judgment), firſt, in 
& all haſte to the Queen's Majeſty herſelf by 
„mouth, and next to the Lords of the Council 


* by bill of ſupplication, as is aforeſaid. 
« JAMES DIER.“ 


I have not been able with certainty to diſ- 
cover the event of this diſpute; but it ſeems 
reaſonable to conclude that the firmneſs and 
ability of DYER prevailed over the malice of his 
adverſaries; eſpecially as he experienced no 
diminution of the Queen's favour, but conti- 
nued in the full exerciſe of his judicial functions, 
without any other memorable tranſaction that 
T have been enabled to meet with, down to his 
death, which happened at his ſeat of Great 
Stoughton (an eſtate purchaſed by himſelf), in 
the county of Huntingdon, 24 Mar, 1582, at 
the age of 70 years. 


Leaving no iſſue by his wife, Margaret 
daughter of Sir Maurice a Barrow, of Hamp- 
"iv. and reli& of the celebrated Philologiſt 
Sir Thomas Elyot (u, his eſtates at Stoughtor: 


) Author of «© The Boke of the Governour,”” of a Die- 
tionary which was the foundation of Cooper's Theſaurus, and of 
other works, He died in 1546. 

and 
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and clſewhere, with his manſion-houſe in Char- 
ter-howſe church-yard, deſcended to Sir Richard 
Dyer (grandſon of his elder brother John); 
whoſe grandſon Lodowick in 1653 fold Stough- 
tan to Sir Edward Coke of Derbyſhire (from 
whom it is now, by purchaſe, veſted in the 
family of Walter), and the line which, in 1627, 
was honoured with the title of Baronet, is now 
extinct, the laſt of the family dying in a ſtate of 
extreme 1ndi gence. 


By his will, which was made on the 13th of 
March preceding his deceaſe (o), he bequeaths 
to his nephew Richard Farwell (p) all his 
books of the law, © as well Abridgments and 
„Reports of myne owne hand-writinge, as 
* other of the lawe;“ which expreſſion ſeems 


{o) It begins with this ſolemn invocation, which affords ano- 
ther ſpecimen of the talents of our CHIEF Jus ric for compo- 
ſition: © In the name of the Father, the Sonne, and the Holy 
« Ghoſt, Amen. I, Jamts Dyer, Knighte, Chief Juſtice of 
* the Common Pleas, confidering with myſelf the incertentye of 
* this vaine and tranſitorye life, and the ſuddaine callinge awaie 
of us from the {ame by deathe ; and for the avoidinge of dif- 
«© corde and ſtrife, that commonlie 1 ſee to enſue after the deathes 
* of ſuch as dic inteſtate, aboute the traſshe and pelfrve of this 
«« wicxed worlde, being of perfede healthe and memorye (God 
be thanked ), doe ordeyne and make in this writinge withe 
«« myne owne hande this my laſt will and teſtament in manner 
„ and forme followinge.” 

(p) He was one ot the Editors of the Reports, which are, as 
appears from the original Preface, orly ſelected from a much 
larger collection; of uh. h larger collection the Puiier Temple MS. 
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to countenance, the aſſertion of Cole (q), that 
he made an Abridgment of the Lawe :” but 
as no other notice has reached the preſent age 
of any ſuch compilation, which from the pen 
of ſo judicious a writer muſt have been highly 
valuable, theſe ambiguous expreſſions ſeem only 
ro refer to the Reports, which from their con- 
ciſeneſs may not unaptly be ſo termed: and it 
ſeems more reaſonable to conclude that he wrote 
nothing (r) except theſe Reports, and a Reading 
on the ſtatutes of Wills, 32, 34, and 35 
Hen. VIII. which was probably compoſed by 


him when he filled the office of Reader; it 


being the deſign of that inſtitution to explain to 
the Students the conſtructions that were to be 
put upon new ſtatutes (5). 


He was buried at Stoughton, in the church of 
which place is an handſome monument erected 
to his memory, with the following inſcriptions : 


Here lieth SIX James Devyen, £Anight, ſometimes 


Lord Chief Juſtice of the Common Fleas, and Dame 
MazGARET his wife: which Dame MARGARET was 
here interr'd the ſ1x-and-twenticth day of Auguſt, 1560, 


——— . — 


9% Harl. MSS. 760. p. 459. 


(r) In Harl. MSS. 2077 13 th Th OP; nis a 0 wi by t the CHIEF 
Jus ric and his Brethren on the privileges of the county-pala- 
tine of CH, in conſequence of the (Queen's mandate, dated 


11 Mar. 15683; and it is there ſaid to be 1 in Chancery”, 
P. 105. 


(s) Life of Lord Guutord, p. 75. 
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and he the faid Sin JAMEs, upon the five and-twen- 
tieth of March, 1582. 


DEYERo tumulum quid ſtatuis, Nepos 2 

Qui vivit volitatque ora per omnium. 

Exegit mcnumenta ipſe perennia : 

In queis ſpirat ad1uc ; ſpirat in his themis, 

Libertas, Fietas, Munificentia. 

En decreta, libros, vitam, obitum ſenis ! 

Aternas ſtatuas! Vivit in his themis, 

Libertas, Pietas, Munificentia. 

ZEternas ſtatuas has ſtatuit fibi : 

ZEternis ſtatuis cedite marmora |! | 

Patruo majori chariſſimo, ejuſque conjugi amantiflimz poſuit 

RIchAR DUS DEYER (), Miles. 


Among his contemporaries DYER was uni- 
verſally eſteemed the moſt perfect model of a 


Judge for learning, integrity, and abilities. 


The eulogium of Camden is only the echo of 
the public voice upon that ſubjet : ** Jaco- 
Bus Ditrvus,” ſays that Annaliſt, in com- 
* munt placitorum tribunal: Fuſticiarius Prima- 
«© rius, qui animo ſemper placido et ſereno omnes 
« judicis &quiſjimi partes implevit ; et juris 
% noftr: prudentiam commentariis lluſtravit.” 
Lord Chancellor BRomLEy was his particular 
friend, and conſulted him upon all occaſions ; 


(t) This is the ird manner of ſpelling the name which we 
have ſeen; even at 2 much later period orthography was very 
little attended to. The diſputes between the Commentators on 
Shakſpeare about our great Poet's mode of writing his own name 
are well known. See on tÞ15 ſubje& Barrington Obſ. Anc. Stat. 
3d edit. p. 219. Biograph. Britann. vol. iii. pp. 380. 450. Selden 
ad Fletam, ii. 2. Clarke's Connexion of Coins, p. 418. Paſton 
Letters, vol. i. Pref. p. xxv. 
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and men the moſt illuſtrious for their rank, and 
the moſt eminent for their talents, thought it 
an honour to be admitted to the intimacy of 
ſo great a character. Nor was his reputation 
confined to the times in which he lived ; every 
ſucceeding age has conſpired to render its tri- 
bute of applauſe to his extraordinary merit ; but 
to enumerate theſe would far exceed the limits 
of this ſketch: I ſhall content myſelf with 
tranſcribing that of a-famous lawyer (u): © If 
„ we have failed in the number of the perſons 
e reporting, it hath been amply recompenſed 
in the grandeur and authority of one fingle 
Author, SIR JAMES DYER, Chief Fuftice 
of the Common Pleas, by whoſe great learn- 
ing and aſſiduous ſtudy the Judgments and 
„ Law Reſolutions have been tranſmitted and 
C perpetuated until the 24th year of the late 
& Queen Elizabeth.“ 


c 


* 


c 


* 


6 Sir Harbottle Grimſtone, Pref. to Cro. Car. 
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ORNATISSIMO VIRO 


THOMA# BROMELEY, Milt, 
DOMINO CANCELLARIO ANGLIZ, 


R. FAREWELL et J. DYER 


IN DOMINO SALUTEM ET FELICITATEM PLURIMAM 
EXOPTANT, | 


OSTQUAM opus hoc in lucem edere prælo- 
que committere ſtatuiſſemus (honoratiſſimè 
domine) cujus potiſſimum tutelæ ac patrocinio 


commendaremus, diu multumque dubitavimus. 


Et quamvis ſupervacaneum fortaſſe videri poſſit 
(ratione præſertim rei ipſius habita, Authoriſque 
facultate perſpectà) Protectorem et Patronum ad- 
{cribere; tamen cum mors, nobis Authoris vitam 
;nviderit, multoſque hec noſtra ætas protulerit, 
quibus cordi eſt alienæ induſtriæ obtrectare, opere 
precium exiſtimavimus huic noſtre orbitati, al- 
terum patrem parentemque adſciſcere. Quem qui- 
dem te (vir inſigniſſime) ut aptiſſimum, ita et 
paratiſſimum fore humillime obſecràre tandem 
ſtatuimus. Neque tuam dominationem enixè im- 
plorare erubeſcimus, qui cum pro ſummi authori— 
tate poſſis, pro magna etiam amicitiàꝭ que tibi cum 
Authore interceſſit, velis hanc non gravem at lau— 
dibilem provinciam ſuſtinere. Quòd fi in tua 
bonitate portum et perfugium hic in re habituri 
ſimus, ſi ſub tuo patrocinio, ut olim Uliſſi ſub 
Ajacis clipeo huic operi latere liceat, bonam in 
ſpem venimus, neminem ſic frontem perfricuiſſe, 
neminem ad calumpnias naturam ſic peperiſſe, 
voluntatem exercuiſſe, fortunam ſervaſſe, qui te 

0 appro- 


approbante improbare, te defendente impugnare, 
te denique protegente convitiis lacerere fit auſus. 


Neque ſolum hac tua propugnatione invidorum ' 
impetum propelles, ipſumque Codicem ab omni 1 
calumpniæ metù defendes, ſed nos etiam qui tuæ / 
digritati multum in præſentiarum debemus, pluri- i 
bus et arctioribus officiorum vinculis, tibi in per- 1 
petuum devincies. 7 
Tuæ dignitatis ſtudioſiſſimi | N 
R. FARWELL, 

JA. PT ER. 
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TO THE 


STUDENTS 


OF TAE 


COMMON LAWS OF THIS REALM, 


ANT ESPECIALLY 0 OUR MASTERS THE 


BENCHERS AND FELLOW-STUDENTS | 
OF THE 


MIDDLE TEMPLE, 
R. F. and I. D. 


WISH INCREASE OF LEARNING. 


FT ER that this Worke, by the laſt will 
and teſtament of Six James DxER, Knight, 

late Lord Chiefe Juſtice of the Common Plees, our 
moſt deare and loving uncle, came tu our hands, 
being moſt earneſtly required by ſome our Joving 
friends, and thoſe of good judgement and know- 
ledge in the common laws of this realme, to grant 
unto them the view thereof, we regarding our 
friends ſo requiring us, and finding ourſelves by 
many good offices and duties deeply bound unta 
them, could not without ſome touch of unkind- 
neſſe but ſatisfie their demand, (which obtained) 
the opinion they had of the Author of this Worke, 
together with the excellencie thereof (as they 
ſaid), ſeemed ſo to enflame them with defire to 
have the ſame, as that the bookes themſelves, or 
the copies thereof, without breach of friendſhip 
might not be denied them: which alſo granted, 
and with better judgement and deliberation read 
and digeſted, they endeavored to perſwade us to 
aſſent to the imprinting thereof, as things in their 
judgements right worthie to be publiſhed, Where- 
goon unta | 


unto for the ſpace of two yeares after we aſſented 
not, ne purpoſed to yeald unto at all. Yet ſuch 
was the importunacy of our faid friends as utterly 


diſliking our long pauſe and contrary purpoſe, 


procured others of greater countenance, moſt ear- 
neſtly to move us in that behalfe, who with ſundrie 
weighty reaſons (eſpecially that of the common 
good that was like to enſue), very effectually aſ- 
ſailed us. The due conſideration we had of theſe 
men, together with their grave and learned judge- 
ments of the Worke (having ſeen and in part pe- 
ruſed the ſame), wholly brought us to alter our 
foreſetled determination. Whereupon wee, ac- 
cording to our belt abilities and judgements, tooke 
in hand to peruſe ſome part thereof, and for the 
reſidue prayed the aid and aſſiſtance of other more 
exquiſitly ſkilled, and of farre better judgement 
than our ſelves, to ſele& and chuſe out of the 
whole body of the ſaid Worke, ſuch caſes and 
matters as ſhould be fitteſt to be publiſhed, and 
moſt neceſſary and profitable for the Students and 
Profeſſors of the Common Lawes: which done, 
and the Caſes and matters ſo ſelected and picked 
out, ariſing to a competent volume, we were em- 
boldned by printing to publiſh the ſame. Where- 
in, inaſmuch as the readers ſhall not find the Caſes 
ſo fully argued and largely diſputed, as in other 
bookes and reports of law 1s to be ſeen (and as 
they and we alſo could have wiſhed}, we pray them 
to weigh the ſtate of the Reporter, a man no doubt 
though very diligent and ſtudious, yet by reaſon 
of his place and office which he furniſhed and 
exccuted untill his death, and about important 
cauſes for the moſt part of his time ſo imployed, 
that he wanted time and Icifure to poliſh and beau- 


tile 


. 
* 
* 
= 
. 
. 
. 
* 
* 
+ 
: 
= 
* 
x 
* 
= 
C 
2 4 
5 
1 
% 
b 
: 2 
4 
* 
4 
A 
* 
* 
—. 
4 
« 
+ 
* 


tifie the ſaid caſes with more large arguments, 
which he had in full purpoſe to have done, had 
not death prevented him ; and vet hath he for the 
molt part ſo ſufficiently reported the ſame, as unto 
the painefull and diligent ſtudent they will both 
move ſufficient delight to read, and afford plenti- 
full ſtore of matter worthie his travaile. In the 
peruſing whereof, we dare boldly proteſt, as wel 
for the reſt as for our ſelves, that wittingly there is 
not any matter overpaſt which any way may tend 
to the deprevation, flaunder, or diſcredit of any 
perſons, their eſtates or titles: only our care was 
to ſet forth the matters containing ſubſtance of law : 
as for collaterall and bye cauſes, we alwaies omit- 
ted them as things impertinent to this our purpoſe, 
which we hope 1s performed accordingly. Now 
it remaineth (ſithence we for our parts in this our 
action have preferred the generall and publicke 
good, before our owne private reſpect) that the 
good acceptation and friendly _— of 
all ſuch as are to receive knowledge and fruit 
thereby, may appeare ſuch, as the late reverend 
Judge and painefull Author thereof may receive 
the guerdon worthie his exquiſite and painfull 
travaile; and we, that which for our honeſt minds 
and moſt friendly purpoſe in publiſhing the ſame 
we ſhall ſeeme to have deſerved. Thus, moſt 
heartily wiſhing that the reading of this Work may 
redownd to no lefle profit and knowledge of them 
that be ſtudents therein, than was ment and in- 
tended unto us by the laſt and beſt will of our moſt 
natural and loving uncle, we commit you to the 
direction of God's Holy Spirit. 
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Conſulit ut ſoboli fidiſſima cura parentum, 
Erudiendo animos, ſuppeditando bona; 
Sedula ſicut apis ſtipat liquentia mella, 
Ut comedant alii dulce laboris opus; 
Sic bonus, inſignis ſic ſedulitate Dyerus, 
Poma, mel, et ſoboli concumulavit opes. 
Faſciculum cauſas omnes congeſſit in unum, 
Curia quas luſtris ſex celebrata dedit. 
Edidit has alter, fructus ut poſtera proles 
Perciperet, tanto qui placuere viro. 
Edidit, ut ſitiens verſaret mella palato, 
Carperet eſuriens mitia poma ſibi. 

Edidit ut ſemper poſt funera viveret Author 
Quem rapuit ſtudiis mors inimica piis. 
Fidus Ariſtidæ fuit æmulus atque Minervæ. 
Indicat hoc Codex, indicat illud honor. 
Poſſedit nomen non abs re grecolatinum, 
Nam fincera Dei pectora movet iu. 


LECTORI CARMEN. 


RBORIBUS veluti ſua conſerit arva Colonus, 
Quem movet innatus poſteritatis amor; 
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CANDIDO LECTORI CARMEN. 


13 per aſſiduos tandem collecta labores, 


Expectata diu, jam monumenta patent. 
Et quæ ter denos vix ſunt congeſta per annos, 
En uno incluſit pro brevitate libro. 
In cujus laudem, ſatis eſt ſcripſiſſe Dierum, 
Patronoque alio non opus eſſe reor. 
Cujus nota ſatis doctrina, potentia, virtus, 
Cujus juncta gravi cum pietate fides. 

Cujus ſummus honor, cujus veneranda poteſtas, 
Semper erunt domini ſigna notæque ſui. 
Ergo vade Liber, primoque in fronte, Dierfim 

Inſcriptum geſtas, hoc duce tutus eris. 
Improba ne dubites vani convicia vulgi, 
Sat tibi ſit tanti geſta fuiſſe viri. 
Quem nec conſumet ſpatium nec longa vetuſtas, 
Tempora quem rapient nulla, nec ulla dies. 
Docte Diere vale, tua fama perennis Olympo 
Vivet ad extremos te moriente dies. 


I. R. 


IN 


IN OPTIMUM ET ORNATISSIMUM VIRUM 


DOMINUM JACOBUM DYERUM, 
EQUITEM AURATUM, 


ET CAPITALEM PLACITORUM COMMUNIUM JUSTICIARIUMS 


GABRIELIS GOODMANNI CARMEN. 


LLE Dierus amor patriz, pius ille Dierus 
Cujus mens conſtans, et inexpugnabile pectus 
Legis erit rectique tenax, et juris aſylum : 
Ut viyus cauſas æquato jure diremit, 
Sic jam defunctus, monumentis jura retexit, 
Ut juris patrii ſtudioſis utilis eſſet. 
Hunc obiiſſe putem! minimè. Qui tam bene vixit 
Non obiit, nec obire poteſt, ſed vivet in ævum 
Cum Chriſto coelis, in terris, ore virorum. 
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P R. E F ACE 


TO THE 


LAST EDITIO N. 


T will be wholly needleſs to write any thing in 

commendation of ſo neceſſary and uſeful a 
Work; for, as it received Encouragement at firſt 
from many learned and judicious Perſons of the 
firſt Rank, ſo it muſt be owned and acknowledged 
by all to be of general Uſe to all the Students and 
Profeſſors of the Law. All therefore that ſhall be 
ſaid by way of Preface or Introduction ſhall be ſome 
Obſervations touching the following Particulars : 
(viz.) 1. Touching the ſuppoſed Authors or Col- 


lectors of theſe Notes and References. (2) Some 


Cautions concerning the ſame. And (3.) ſome 
Advertiſements touching the uſe of them. * 

1. As to the Collectors of theſe Notes and Re- 
ferences (except thoſe referring to ſome Modern 
Authors), they were collected by the care and 
induſtry of Five or Six of the moſt eminent and 
learned Lawyers that this laſt Age hath bred ; and 
whoſe Worth, Learning, and Abilities, are yet 
freſh in the memory of many living: and this 
Book, together with the Notes and References, 
was one of the ſaid Collectors“ original Books, 
which a perſon of honour, who was very curious 
in his collection, had gotten into his library, from 
whence the Publiſher purchaſed the ſame, and 
hath ſince compared it with ſeveral other of the 
ſaid originals now in the cuſtody of ſome Lawyers 
of eminency and note. 

(2) Touching the Cautions concerning theſe 
Notes and References, let none ſlightly reje& any 
of the ſaid References, or condemn them as faulty, 
becauſe they cannot at firſt ſight find out their 


ſuitable. 
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ſuitableneſs or reſemblance to the Caſe to which 
they are referred : but let ſuch maturely and deli- 
berately weigh and confider the grounds and rea- 
ſons of the ſaid Caſes, before they reje& any of 
the ſaid References: for an unſteady and haſty 
judgment may reject that which a more ſound and 
judicious judgment will value and eſteem. A ſolid 
judgment will try and weigh particulars, that out 
of them it may ſever for its uſe the good from the 
bad; for knowledge lies in things, as gold in a 
mine, which muſt be dug out with much ſweat 
and labour. | 

(3) The third thing propounded was to give' 
ſome Advertiſement touching the uſe of the Refe- 
rences ; and for explaining them, and making the 
Work the more intelligible, I have here ſet down 
the ſeveral books at large to which the References 
lead you, together with their abbreviations, 


The 10 Year Books - e 1. E. 3. 1. H. 6. &c, 


Plowden's Commentaries - - Plow. 

Cook's Reports, the 11 Parts - Co. 1. 2. &c. 
Cook's Entries " TER © Co. Entr. 

Crook's Reports, 3 Parts - - 1.Cro. 2. Cro. &c, 
Hobart's Reports - - Hob. 

Bulſtrode's Reports, 3 Parts - 1. Bulftr. &c. 
Brownloe's Reports, a Parts - 1. Brn. &c. 
Bridgman's Reports — - Bridg, 
Bendloe's Reports — VN. Ben. Ben. in Kell. 
Brook's New Calcs „ N. N. e. 

Coke's Littleton - — - 1. Inſt. 

—— on Magna Charta - - Co.Mag. Ch. 2.Inft. 
w—— P]cas of tne Crown - - Pleas Cro. z. Inſt. 
—— [uriſdifion of Courts - - 4. Inſt. 

Regitter of Writs - - - Reg. 

Davis's Reports - - - Dav. 

Doctor and Student - - - Dr. et St. 
Godbolt's Reports - - - Godb. 

New Books of Entries VN. E. 


Leonard's Reports, 4 Part: 1. Leon. 2. Leon. &c. 
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Latche's Reports — 7 4 
Marche's Reports - — 2 
Moor's Reports - - - Mo, 

Noy's Reports We IM - Noy. 

Owen's Reports - - - Ow. 

Popham's Reports - — - Pop. 

Perkins? Law - - '- Perk. 

| Stiles” Reports — — — Sti. 

Stamford's Pleas of the Crown - Stam, Pleas Cra, 


Weſt Prefidents = - - - Weſt Prefid. 
Fulbeck's Parallele - Fulb. Par. 
Raſtal's Abridgment - = - Raſt, Wills, &c, 
Winche's Reports * - - Winch. 
Yelverton's Reports 55 FF. 
Anderſon's Reports, 2 Parts - =. 1. And. 2. And. &c, 
Rolls“ Abridgment, 2 Parts — - Ro. Abr. 1. a. 
n „ {06 Ont. 
Vaughan's Reports — = - Yaugh. 
Allein's Reports — - Allen. 

Savil's Reporte — - Sav. 
Gouldſborow's Reports - 8 Gouldb, 
Hutton's Reports - - Hutt, 

Hetley's Reports - . - Hett, 

Jenkins" Cont, | = - = - Jen. Cent, 
Kelway's Reports - — - Kelw. 

Ley's Reports - „ „„. 

Lane's Reports — — - Lan. 


Fitzherbert's Natura Brevium m F N. B. or N. B. 
Wentworth's Office of Executors - Went. Offc. Exec, 
Crompton's Juriſdictions of Courts - Cromp. Jur. 


Jones“ Reports - - - Jo. 

Palmer's Reports = - — Pal. 
Modern Reports - - - _- Mod. Rep. 
Littleton's Reports — 8 - Lit. Rep. 
Siderſin's Reports, i and 2 + - ML. 1.5. 
Keble's Reports, 3 Parts „» Fab. 1. . 3. 


Saund. 1. 2. 


Saunders“ Reports, 1 and 2 » 


For the better underſtanding the References, 
obſerve that ſome of the References to the Year 
Books and the Lord Cook's Reports, were con- 
tracted 


PREFACE TO THE LAST EDITION. 


trated by the Collectors with as much ſhortneſs as 
poſſible, and which may probably lead the Reader 
into a miſtake, for prevention whereof take an 
example or two: as in fo. 5-pl. (t.) in the margin 
—there, you find 19. 22. H. 6. 59. 28. and 6.8. 10. 
Co. 8. 3. 38. which are thus meant, (viz.) 19. H. 6. 
59. 22. H. 6. 28. 6. Co. 8. 8. Co. 3. 10. Co. 38. 
where you will find the cafes referred to, et fic de 
cæteris. A ſecond example you have, fo. 10. b. 
in the References towards the lower end, where 
you find Co. 4. 125. a. 8. 42. b. 44. which muſt be 
thus underſtood, (viz.) Co. 4. 125. a. Co. 8. 42. b. 
44. And 3dly, in ſome places you will find a 
reference to a fol. of my Lord Cook's Reports, 
without naming what part of his Reports: in that 
caſe *tis always intended the firſt Part of his 
Reports. And the like to any other Author, 
where there are more Parts thau one of them. 
And that where you find any Reference to Crook 
without mentioning either El1z. Cro. Jac. Cro. &c. 
or 1, Cro. 2. Cro. &c. there it is intended Kelway's 
Reports, which were publiſhed by Crook, and ſa 
got the name of Crook's Reports. And now, 
gentle Reader, having thus for thy help and eaſe 
through the travail of thy ſtudies publiſhed this 
Work, I hope thou wilt in gratitude paſs by ſome 
little miſtakes that have eſcaped the Preſs in the 
References and Notes, and corre& them as/thou 
meeteſt them 1n the peruſal of this Book : they 
are but few, conſidering the many” thouſand 
Notes and References here inſerted, and thoſe only 
the putring one letter for another in words of 
2 like ſound, or ſome letters tranſyerſed or miſ- 
placed, which may be eaſily corrected by obſerving 
the ſenſe. Farewel. 
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| 1 
ABATEMENT of ihe writ: See tit. Brig. 


Abbot. See Corporation. 

Where capias lies againſt an abbot, f. 212. 

. 6, 
oy Abeyance. 

Where freehold ſhall be in abeyance; where 
not, f. 71. p. 43+ See tit. Suſpenſe. 

Where an eſtate limited to rake effect at a 
a future time, ſhall be ſaid to be in abeyance, 
where not, f. 409: p. 77. f. 102. p. $2. f. 340. 
p. 48. f. 10. p. 34. 

Eſtate in abeyance ſhall not be bound by 
any aſſurance, but ſhall be preſerved, &c. 
f. 340. p. 48. f. 67. p. 21. | 

Where an eſtate once in eſe, and poſſeſſed, 
may be put in abeyance by matter ex fo/? facto, 
f. 374. p. 17. f. 71. p. 43. 

Abettors. 

Where and when it ſhall be enquired of 
abettors in appeal, f. 120. p. 11. 

What juſtices may enquire of abettors in ap- 
peal, and what not, f. 120. p. 12. 

Where Dft. in appeal ſhall recover damages 
againſt abettors, f. 120. p. 10, 11, 12. 

Ability. See Capacity. 

Where the King's grantee of a choſe in 
action ſhall maintain an action in his own name, 
where not, f. 1. p. 7. f. 30. p. 208. 

| Abridgcment. 

Where Plt. in aſſize may abridge his plaint, 
where not, f. 61. p. 33. f. 65. p. 5. f. 88. 
p. 106. f. 132. p. 76. 

Where Pit. in waſte may abridge, &c. where 
not, f. 272. p. 33. 
. 2 of, &c. in ejectione cuſtodiæ, 
369. p. 56. | 

Abridement of, &c. in aſſize, or other actions 
wr yer, and where, f. 38. p. 106. f. 369. 
P. 56. 


Acreptanee. | 
Where of another thing, &c. ſhall 
be a bar in debt on bond, where not, f. x. p. 3, 
& 4. f. 56. p. 18. & 19. f. 222. p. 22. f. 356. 


* 46. 
Where of rent ſhall perfect a leaſe 
and make it unavoidable, where contra, f. 30. 
207. f. 46. p. 9. f. 51. p. 17. f. * 13. 
95 p- 40. f. 115. p. 66. f. 304. p. 53. f. 1 
p. 70. f. 159. p. 36, f. 239. p- 41. f. 279. p. A 
f. 337. p. 38. f. 173, p. 15. tit. Leaſes. 

Where acceptance by a n of another 
thing in recompence of her dower ſhall exclude 
her from having dower, wherenot, f. 91. p. 12. 
& 13. f. 361. p. 11. See tit, Dower, 
Where acceptance or agreement 
to the eſtate made to her in lands, or &c. ſhall 
bar her of dower, where not, f. 220. p. 12. 
f. 228. p. 46. f. 266. p. 7. f. 317. p. 7. 

| Aion upon the Caſe. 

Where it lies for words of ſlander and defa- 
mation, and for what, where not, f. 19. 
p. 132. f. 26. p. 171. f. 118. p. 79. f. 72. 
p. 6. f. 317. p. 8. f. 75. p. 21. f. 236. p. 26. 
f. 285. P- 37. i | 

Where it lies for misfeaſance, where not, 
f. 22. p. 137. f. 121. p. 17. f. 25. p. 162. 

Where it lies for nonfeaſance, where not, 
f. 22. p. 138. f. 121. p. 17. f. 36. p. 37. 

Where it lies upon deceit in a bargain, where 
not, f. 75. p. 23. & 28, 

Upon aſſumpſit, where, and what ſhall be a 

and ſuſhcient conſideration, what not, 
f. 75. p. 23. f. 113. p. 55. f. 30. p. 56. 
f. 272. p. 31. & 32. f. 318. p. 6. f. 352. 
P. 27. f. 355. P+ 38. 

Where it lies upon trover, and againſt whom, 
where not, f. 306. p. 66. f. 121. p. 14. & 16. 

Where it hes upon nuitance, where noc, 
f. 248. p. 80. f. 250. p. $8, f. 319. p. 17. 


f, 195. P- 37. 


By 


by a woman 


T 


By a ſheriff upon reſcous made from him, 
f. 241. p. 47. 

Where it lies againſt an innkeeper, where 
got, f. 158. p. 32. f. 266. p. 9. 

ere a man may have an action upon the 
caſe or detinue at his election, f. 22. p. 137. 
f. 121. p. 16. 

Where a man may have an action on the caſe 
or debt at his election, f. 22. p. 138. 

Where it lies againſt a maſter for treſpaſs done 
by his dog, where not, f. 25. p. 162. 

Action upon Statute, See Information. 

On 51. H. 3. De diftrifione Scaccarii, and 
the count thereof, f. 312. p. 86. 

On Weſt. 2. c. 34. De Muliere abductã cum 
bonis Viri, f. 25. p. 10. 

On 13. El. c. 5. Of fraudulent Gifts and 
Conveyances, f. 351. p. 23. 

Of Labourers, in what county it ſhall be 
brought, f. 38. p. 53. and f. 40. p. 70. 

On 14. Ed. 3. ch.. Of Cuſtoms paid for 
Merchandizes, f. 43. p. 22. & 23. 

Of Winton, made 13. E. 1. of Hue and Cry, 
and bar therein, f. 370. p. 59. 

On 32. H. 8. c. 9. Of Maintenance and 
buying of Titles, f. 74. p. 19. & 20. f. 53. 
P- 6. 8. & 9. f. 374. p. rp. 

On 5. E. 6. c. 20. Of Uſury, f. 95. p. 36. 
& 37. f. 346. p. 9 N 

On 37. H. 8. e. 9. Of Uſury, f. 346. p- 9 

On 23. H. 8. c. 15. Of Elections ot Knights 
of Parliament, f. 113. p. 57. | 

On 13. R. 2. c. 5. and 2. H. 4. c. 11. Of 
the Admiralty, &c. f. 159. p. 37. & 38. | 

On 1. & 2. P. & M. c. 12. Ot Diſtreſs 
led into a foreign County, f. 177. p. 32. 
f. 238. p. 33. . 

On 24. H. 8. c. 5. Of Apparel, f. 227. 

45. | 
Fn On Weft. 2. c. 28. Of Malefactors in 
Parks, f. 238. p. 24. | 
Before what judges and in what courts actions 
upon ſtatutes may be fued, in what not, f. 236. 
24. 
of Where the ſtatute, &c. ſhould be recited, 
where not. See tit. Brzef. 
Account. 

Againſt guardian in ſocage, f. 137. p. 25. 

Where it lies, where not, and againſt whom, 
f. 20. p. 120. & 121. & 124. & 130. f. 238. 

37. f. «of 4 164. f. 224. p. 32. & 33. 

277. p. 59. f. 151. p. 5. f. 249. p. 83. 

By the queen, and againtt whom, f. 224. 
P- 32. & 33. f. 238. p. 37. f. 249. p. 83. 

Where debt at the election of the plaintiff, 
and where [not], f. 20. p. 121. & 125. &129. 
& 134. & 137. 

Where defendant ſhal} have his law in 
account, where not, f. 20. p. 121. f. 23. p. 143. 
. 106. 3. 

Againſt executors or adminiſtrators, where it 
lies, where not, f. 20. p. 124. f. 23. p. 145. 
.. . . . 

Bar in account, what ſhall be good, what 
not, f. 145. P. 63. f. 29. p. 193. f. 196. p. 43. 
f. 202. p. 69. dee tit. Bar. 

What matter ſhall be allowed in diſcharge of 
the account before auditors, What not, f. 29. 


1 H E 


p- 193. f. 82. p. 73. & f. 83. p. 74, 75, 76. 
f. 196. . 43 


A B L E. 


By a lunatic againſt the committee of the king, 

f. 25. p. 154. 
Where a man ſhall be adjudged to priſon 
when he is adjudged to account, f. 203. p. 75. 
| Proceſs in account, f. 202. p. 69. f. 203. 


P 75+ 
Accord. 
In what actions it is a good bar, in what not, 
&c. f. 75. p. 25,26, 27. f. 201. p. 66. f. 356. 
P- 39 - 
Pleading accord, f. 75. pl. 26. 
Acquittance, See Releaſes. 
Adminiſtration. 
R Committed by parol only, whether it be good, 
294. p- 7. 
Commit in the name of the commiſſary, 
whether that be good enough, f. 294. p. 7. 
f. 256. p. 8. 4 
Committed by the archbiſhop, where it ſhall 
be good, where not, f. 304. p. 38. | 
Adminiſtration revoked, and where, ang 
how, f. 339. p. 46. 
Twice committed, and where, f. 339. p- 46, 
f. 47. p. 12. f. 105. p. 17. f. 112. p. 5H 
f. 372. p. 8. 
1 Adminiſtrator ſhall have a writ of error, 
76. p. 31. : 
De jon tort demefne, who ſhall be, who not, 
f. 105. p. 17. f. 166. p. 10, 11, 12. f. 256. 
p- 8. f. 305. p. 61. Sce tit. Executor. 
Commit ed by a biſhop of Ireland, and where, 
f. 30 5. p. 58. 
Ad Quad Damnum. 
Where neceſſary to have it awarded, where 
not, f. 269. p. 19. f. 276. p. 53. 
tions. 7 
Of the name, what ſhall be good, what not, 
f. 88. p. 107, 108. f. 46. p. 2, 3, 5. f. 244 
p. 58. f. 202. p. 69. f. 79. p. 51. x 
Of the place of inhabitancy, what (hall be good, 
what not, f. 46. p. 2, 3. 5. f. 202. p. 69. Sce 
more tit. Briefe. 
Admiralty. 
Juriſdiction of the court of admiralty, f. 1 59. 
p- 37, 38. 


Adjournment. 
Of the Term from one place to another, and 
matters touching it, f. 225. p. 35. 
Ot the 'Term in the whole or in part, f. 225. 

+ 35. f. 186. p. 68. 
, Of the Term on account of the A 
f. 225. p. 35. 
| Betere whom adjournment of aſſize ſhall be 
made, and to what place, f. 65. p. 3. f. 250. 
p- 86. f. 375. p. 19. f. 8 78. 
What ſhall be cauſe to adjourn an aflrze, 
what not, f. 250. p. 86. f. 375. p. 19. f. 132. 


p- 78. 
Age. See Infant. 

Where it ſhall be granted at the prayer to be 
received, where not, f. 298. p. 28. f. 137. 
44. 
F Granted to the heir of one who enters as oe- 
cupant, not, f. 321. p. 22. 
Where it ſhall be granted or the paro] demur 
for the nonage of the vouchee, where not, f. 8. 


P» 7» 


ere 


p. 7. f. 79. p. 47. f. 137. p. 24. f. 104. p- 12. 

367. p- 41. | : 
Where it ſhall be granted or the parol demur 

for the nonage of the prayee in aid, f. 137. 


24. | 
: Tried by inſpection, and where per pars, and 


where by proofs, f. 104. p. 10. f. 232: p. 9. 


f. 201. p. 63. & 64. f. 301. p. 40. 

Where it ſhall be granted in formedon in 
remainder, f. 137. p. 22. & 26, 27. 

Where it ſhall be granted or parol demur in 
pr where not, F. 137. p. 22. & 26, 27. 

133. P+ 2. . 

Where it ſhall be granted or parol demur for 

nonage in confimili caſu, where not, f. 173. 


24. 
: Where it ſhall be granted or parol demur for 
nonage in formedon in rewerter or deſcender, 
f. 137. p. 22. 24. ; „ 
Where it ſhall be granted in a writ of right 
or the parol demur for nonage, &c. where not, 
f. 137. p. 22, 24, 25. f. 56. p. 17. f. 104. 


12. 
4 It ſhall not be granted in ceſſavit, f. 137. 
p. 25. f. 104. p. 13. ; 

It ſhall not be granted nor the parol demur 
for nonage in eſcheat, f. 137. p. 25. 

Where it ſhall be granted or the parol demur 
for nonage, &c. in dum non fait compos mentis, 
f. 137. p. 25. : 

Where it thall be granted in dum fuit infra 
etatem, f. 137. p. 25. f. 104. p. 10, 11, 12. 

In what writs the parol demurs for nonage 
without plea pleaded by the tenant, in what not, 
f. 137. p. 22, 23. | 

Where it ſhall be granted in a writ of entry 
ſur diſſeiſin or parol demur for nonage, &c. 
where not, f. 137. p. 22. 24. 5 

Where it ſhall be granted in Aiel, Beſaiel, or 
c nage, or parol demur for nonage, &c. where 
not, f. 137. p. 25. f. 262. p. 33. 

Where age (tall be granted in mort d" anceſtor 
or parol demur for nonage, f. 137: p. 23. 

Granted in appeal, and the parol demurred 
for nonage of the plaintiff, f. 137. p. 24. 

Not granted in right ſur diſclaimer for nonage 
of the demandant, f. 137. p. 25. 

Granted in account, f. 137. p. 25. | 

Where the parol demurs tor all for the nonage 
of one of the demandants, or &c. where not, 
f. 137. p. 35. f. 2350. 19. f. 104. p. 10. 

Granted in debt, and where, f. 239. p. 39. 

Where it ſha.]! be granted in writ of dower 
and parel demur for nonage, &c. where not, 
f. 255. p. 9: | 

In eflrepement, not, f. 104. p. 13. 


Where age inail not be granted in aſſize, 


nor the parol demur, f. 104. p. r n 137. 
P+ 23. 25. * 
Aid 


Where it ſhall be granted inſcire facias upon 
a recovery in a writ of annuity, f. 26. p. 169. 
f. 239. p. 41. 
In replewin, where it ſhall be granted before 
iſſue joined, f. 110. p. 41. 43. 1. 289. p. 59. 
Where joinder in aid thall be by attorney, 
\. 111. P- 43* 


p- 73. 


T ü t T AB 1 E. 


What pleas they ſhall have after joinder id 

aid, what not, f. 110. p. 42, 43. f. 289. p. 59. 

8 Agreement. ä 

See in tit. Acceptance, and Piſſeiſin, and 
Relation, and Surrender, and Efloppel. 
Aid of the Ring. 

Where it ſhall be granted in treſpaſs to leſſee 
for years, liſe, will, or to the committee of the 
king, where not, f. 25. p. 164. f. 257. p. 15+ 
f. 320. p. 18. h | 

Where after aid of the king granted ſearch 
ſhall be | pany for the king, where not, f. 100. 
257. p. 15. f. 320. p. 18. 

Granted to the tenant in fee ſimple, and 
where, f. ioo. p. 73. f. 209. p. 22. 

By reaſon of the duchy of Lancaſler, and 
where, f. 209. p. 22 3 5 
p In dower againſt tenant for life, where, 

+ 256. p. 9 | Bog Al NET 1 

What hall be a good counterplea to aid of the 

king, what not, f. 257. p. 15. | 
ien - be 
A Scot is not an alien 


a | rn, f. 304. p. 51 i 
F What actions he may maintain, what not, 
„) ·˙— · | = 
Capacity of an alien to purchaſe, and what 
things he may take to his own uſe, what not; 
f. 2. p. 8. f. 283. p. 33. | 2 
Who {hall be ſaid to be an alien- born, who 
not, f. 224. p. 29. SH ge EC 
Traitor and where. See tit. T; reaſon. 
Alle, f. 291. p- 64. 
? Amendment. 2 
Of miſtakes in the record of ii prius, and 
where, and what, where not; f. 260. p. 24, 25. 
Of the King's Letters Patent, and where, 
f. 342. p- 53 535 2 8 
Where the record of Warrants of Attorney, 
ſhall be amended, where not, f. tos. p. 16. 
t. 225: p. 34. f. 230. p. 58. f. 180. p. 48. 
Of Superſedeas, not, f. 170. p. 4. 
Amendment after writ of error brought, and 
where and what thing, f. 180. p. 48. f. 225. 
p- 34. f. 55. p- 8,9. 
ee tit. Garrant D Attorney, 
: Anercenent. 6 
Where a Sheriff ſhall be amerced for letting 
a priſoner at large, f. 62. p. 27. 
Ot him who pleads a falſe deed, f.67. p. 19. 
Of a Sheriff for a falſe or infufficigat return, 
or non-return, f. 67. p. 21. f. 198; p. 52. 
ZIT | 
Of tue Plt. upon non-ſuit, or for a falſe ſup- 
polal in the writ, and where, f. 75. p. 22; 
t. 89. p. 111. f. 312. p. $5. f. 338. p. 4t- 
See of this tit. Error. 
Not of an Infant Plt; upon non-ſuit, f. 38. 
P- 41. f. 104. p. 13. REY 5 
Ot a Vill tor the Eſcape of &c and where, 
f. 210. p. 25. 


Annuity. | i 
Granted pro conſilo impendendo, what thall 
be caute to determine it, and when, what notg 
f. 2. p. 2. f. 370. p. 62. f. 7. p. 3. f. og. 
p. I. f. 76. p. 30. f. 147. p. 72. f. 369: 


P* CJ. : ' 
Granted over, and where; f. 65. p. 1. 
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Granted for the exerciſe of the office, where, 
and what ſhall be cauſe to determine it, what 
not, f. 259. p. 18. f. 336. p. 34. f. 270. 
P+ 23. f. 377. p. 28. f. 248. p. 79. f. 156. 
p. 26, 27. 

For a nomine pœnæ it does not lie, f. 24. 
p · 14 . 

ere a wri. of annuity lies for the reco- 
very of a debt, where not, . 24. P- 149. f. 248. 
p 79. f. 377. b. 28. 

It does not lie without deed of the office, 
&c, f 248. p. 79. LE | 
, - what place or county it ſhall be brought, 

. 38. p. 53. 
| 5" hoe in writ of annuity, k. 377. P · 28. 


f. 55. p. 3, 9. | 
Granted until he be oted te a benefice, 
rmine it, and when, 


what ſhall be cauſe to 
f. E. 76. & 82. f. 86. p. 97. f. 191. p. 20. 

Election to have annuity, or to avow, &c. 
See tit. Election. 

Appeal. 

Of the death of her huſband, brought by a 
woman, is gone and barred by a ſecond mar- 
riage, f. 269. p. 20. f. 88. p. 108. 

In what place and county it ought to be 
1 4 38. p. 50. f. 39. p. 59. f. 40. p. 71. 

46. p. 8. 

Againſt acceſſary and principal jointly, f. 39. 

f. 59. f. 39. p. 61. f. 120. p. 10. f. 133 · p· 4. 
N 348. P- 14. | : | 

Whether it lies againſt the acceſſary alone, 

f. 39. p. 59. & 61. f. 133. p. 4. 


wa a ſon againſt his mother for the death of p 


ther, where it lies, where not, f. 50. p. 4. 

* the youngeſt ſon for the death of a 
middle brothcr, whether it lies or not, f. 69. 

31. 

+ Before what Juſtices or perſons it may be 
commenced or lued, before what not, f. 99. 
p- 62. f. 201. p. 67, 

Tolled by the Queen's pardon, and where, 
where not, f. 530, p. 4. f. 133. p- 4. 

Appeal of rape and count therein, f. 201. 
p- 67. f. 312. p. $6. 

Where appeal to the Queen lies upon ſen- 
tence 1a the Spiritual Court, where not, f. 209. 
p. 20. f. 273. p. 36. f. 165. p. 17. 

To the Archbiſhop of C. upon ſentence of 
deprivation by the Biſhop, f. 240. p. 46. 

Dft. ſhall plead by Counſel, f. 296. p. 20. 

Abettors in appeal, and matters concerning 
them. See abave tit. Abettors. 

Appendant. See tit. Incidents. 

Where an advowſon ſhall be appendant in 
part, and in groſs for the other part, where not, 
t. 259. p. 20. f. 78. p. 44. 

Villein regacdant to an acre of land, f. 24. 

2. 
F Advowſon appendant to an acre of land, or 
other parcel of he manor, and to what parcel, 
f. 48. p. 3. f. 24. p. 153. f. 70. p. 41. 

Where things are appendant, where &c. 
and what may be ſevered from the manor 
where &c. and what they ere, &c. and made 
in grels, or not, f. 48. p. 2. f. 103. p. 6. 
f. 288. p. 54. f. 30. p. 209. 

Land appurtenant to a meſſuage, grange, or 


farm, f. 130. p. 70. f. 158. p. 3t. f. 246. 


71. f. 374. p. 18. f. 331. p. 22. 
0 Office * to f office, f. 213. 
p. 42. f. 175. p. 25. & 26. See more hereof 
tit. Offices. 

Advowſon of a vicarage appendant to a rec- 
f. 3 50. p. 21. 
tor y, f. 350. p Appropriation. 
Where, when, and how it can and ſhall be 
made, f. 244. p. 60. f. 267. p. 13. 
Apportionment. 
Of rent reſerved upon a leaſe for years where, 


where not, f. 4. P- 5 . 56. P- 15 16. f. 81. : 
f. 256. p- 11 


p. 67. & 68. f. 212. p. 38. 
f. 263. p. 34. f. 308. p. 75. f. 361. p. 15. 
Of a ſeigniory in fee, and where, f. 4. p. 4+ 


f. 2$5. p. 30. 
Of « condition where, where not, f. 69. p. 36. 


f. 308. p. 75. f. 334+ p- 32+ 
Arrearages. 
Where executors ſhall have the arrears of 


| annuity, rent, or, &c. and where the heir, and 


by what action, f. 24. p. 150. f. 375. p- 20. 
f. 139. p. 37. f. 227. p. 4. 

Where thoſe incurred pending the action 
ſhall be recovered, where not, f. 377. p- 28. 
f. 55. p. 8. E 9. ; 

Incurred for all the days loſt by acquittance 
made of the laſt day, f. 271. p. 26. 

Arbitrement. ; 

In what 8 is a os plea, in what 
not, f. 51. p. 14. f. 75. p. 26. 

Pleading an award, f. 75. p. 26. f. 356. 


39. 

Of what things ſhall be good, of what not, 
f. 51. p. 14. f. 75. p. 26. 
What ſhall be what not, f. 216. p. 59- 


f. 356. p. 39. 


4. 

In the hands of executors what goods ſhall 
be, what not, f. 2. p. 4. & 5. f. 80. p. 54. & 
55. f. x x2 16. f. 264. p. 41. f. 309. p. 77. 
& 78. f. 361. p. 15. f. 295. p. 14. f. 185. 
p- 66. f. 187. p. 6. 

In the hands of executors ſhall charge them 
without expreſs mention of them in deeds, f. 14. 
p. 69. f. 23. p. 142. f. 257. p. 14. f. 227. 
P+ A. See more hereof tit. Charge. 

By diſcent, ſnall not charge the heir without 
words in the deed 8 upon him, f. 14. 


. 69. f. 23. p. 142. f. 257. p. 14. See more 


ereof tit. Charge. 

By deſcent charging the heir for the debt of 
his father, what lands, and how, f. 81. p. 62. 
& 63. f. 111. p. 46. f. 124. p. 38. f. 149. 
p. 80. f. 271. p. 29. f. 368. p. 46. f. 344. 
p- 1. f. 207. p. 15. 

By deſcent renders in value upon voncher, 
where, and what lands, f. 202. p. 71. f. 295. 
p. 16. f. 367. p. 41. 

Bar in formedon in deſcender, and where, 
f. 139. p. 32. f. 97 p. 16. 


Againſt him who reverſes the firſt judgment 
by writ of error, and wherefore, f. 321. p. 21. 
Ought to be taken in the proper county, 

f. 250. p. 86. f. 284. p. 32. 
Where the Plt. ſhall recover in aſſize by i . 
eaſe 


_—— FW 


T HE 
Jeaſe of damages, without an enquiry of the 


_ diſſeifin, f. 250. p. $6. 


Remanded after adjournment, where, f. 2 50. 
» 86. 
n By Jeſſor upon ouſter made to the leſſee, 
and judgment thereon, f. 354. p. 38. f. 142. 
p- 48. See tit. Forcible Entry. 
Awarded, where, and when, f. 65. p. 3. & 5. 
Aſſociation in aſſize, f. 65. p. 3. 
Where circumſtances of the plea, &c. ſhall 
be enquired of, where not, f. 137. p. 22. &25. 


f. 104. p. 13. 


De preſcus capiends in certo laco, and of 


what, of what not, f. 71. p. 44. f. 79. p. 49. 


f. 33. p. 77. 

Where the writ ſhall be J of free- 
hold and the plaint ſpecial, or not, but the writ 
ſpecial, f. 83. p. 77, 78. & $0. f. 114. p- 63. 

. y. p. 10. 

Where title ought to be made in the plaint, 
where not, f. 83. p. 77. f. 114. p- 63. f. 152. 
p- 9. f. 149. p. $1. TY 

ainſt pernor only, where it lies, where 
not, f. 83. p. 77. 79. & $1.f, 31. p. 216. 

By tenant by elegit, where, &c. and form of 
writ, f. 84. p. 79. | 

Plaint in aſs. does not abate for defect of 
form, f. 84. p. 83. 

Plaint in aſs. in the disjunctive good, f. 84. 
p- 83. 

In D. does not abate though there be ανν 
Ds. and none without addition, f. 84. p. 84. 
p Of the whole by diſſeiſin of part, and where, 

» 85. p. $5. 
Plaint in aſs. of a portion of tithes, f. 83. 


P- 27. f. 85. p. 86. 


For offices, and how he ſhall make his plaint 
of them, f. 114. p. 63. f. 152. p. 9. f. 149. 
P. 81. f. 175. p. 26. f. 7. p. 10. 
here Dft. ſhall plead two or three pleas 
to the writ, and beyond that, if it be not found, 
&c. nul tort, &c. and what pleas, &c. f. 114. 
p. 63. f. 132. p. 76. f. 244. p. 59- 

Abates becauſe no diſſeiſor named, &c. 
f. 114. p. 63. & 64. 

Where it ſhall be awarded upon title, f. 153. 
P- 9. & 10. f. 149. Pp. 81. f. 326. p. 40. 

Of nuiſance, where it lies, where net, f. 196. 
p- 37. f. 248. p. 80. f. 250. p. 88. 

What pleas diſſeiſor may piead, or he who 
claims nothing in the freehold, f. 132. p. 76. 
f. 246. p. 71. f. 207. p. 13. 

Where Plt. muſt elect his tenant at his peril, 
f. 244. p. 59. 

Abates, becauſe no tenant of the freehold is 


named therein, f. 207. p. 13. f. 246. p. 71. 


What pleas a bailiff may plead, what not, 
f. 207. P- 13. 

View in aſſize, and of what thing, and what 
ſhall be ſufficient to jurors, what not, f. 18. 
P. 107. f. 62. p. 33. f. 114. p. 63. 

Colour in aſſize, where it is neceſſary, and 
what ſhall be ſufficient, what not, 246. p. 71. 
& 72. 5 207. P · 23. 

Is a jury at the firſt day, f. 132. p. 76. 
f, 153. P · 12. K. 137. P · 23. 

Adjourned, Ses tit, Adjournment e 


T AB T . 


4 Abridgment of the plaint in aſſize. See tit, 


| Aen. 

What things a man may grant, and aſſigu 
over, and ſhall make deputy, what not, 
f. 2. p. 2. f. 46. p. 7. f. 7. p. 0. f. 65. p. 1. 
. 190. P» 1 A 149. P- 81. f. 278. P- 5. 
f. 238. p. 38. ſ. 251. p. 90. See tit. De- 


n deed, who ſhall be, who not, f. 7. p. 4. 
f. 139. p. 37. 

In law, who ſhall be, f. 7. p. 4. K 5. 

Covenant by and againſt aſſignee, and where, 
f. 27. p. 178. f. 257. p. 13. Ef. 356. p. 41. 

Aſſurances. 

Of eſtate for years by fine, and how, f, 148, 
p- 39. f. 279. p. 7. f. 211. p. 45. 

Of eſtate for years by recovery, and how, 
f. 290. p. 61. 

Attachment. 

Againſt a Lord of Parliament, or Abbot, 
where it lies, where not, f. 315. p. 98. f. 212, 
P- 36, 

Where it ſhall be awarded upon return of 
the ſheriff, See tit, Proceſs. 

Attachment upon prohibition, See tit. Pro- 


hibition, —— 
: Attaint, 4 
By him in reverſion, where and when, 
f. 1. p. 11. 


By or againſt a ſtranger to the record, and 
where, f. 1. p. 5, f. 201. p. 65. 

Againſt executors, where it lies, f. 201. p. 65. 

Notwithitanding a writ of error pending, and 
where, f. 284. p. 35- 

In C. B. upon a falſe verdict there, f. 284, 

48. 
2 In B. R. upon a falſe verdi& at Niſi Prius, 
awarded out of C. B. f. 275. p. 45: 

Abates for varying from the record, and 
for what, f. 28. p. 161. f. 141. p. 45. 

In B. R. upon a falſe verdict given in C. B. 
f. 141. p. 45. 
| Where two or three ſhall join in attaint, or 
not, f. 141. p. 45, 

Where more and new evidence may be given, 
and may be received, which was not in the firſt 
action, where not, f. 53. p. 14, 15, & 16, 
f. 129. p. 65. f. 301. p. 41. f. 212. p. 34. 

Does not abate for the death of Plt. or Dft, 
f. 129. p. 65. 

Whai pleas the petit jury ſhall have, what 
not, f. 75. p. 27. f. 201. p. 66, 

Attaint in C. B. upon a falſe verdi given 
in the Exchequer, f. 81, p. 65. & 66. f. 250, 

86. a 
F Is not a ſuperſedeas, nor ſhall the Plt. have 
any to ſtay execution, f. 81. p. 65. See tit, 
Superſedeas, | 

Execution upon the firſt judgment, notwith- 
ſtanding attaint pending, f. 81. p. 65. 

In C. B. upon a falſe verdict given in B. R. 
f. 2 50. p. $5. 

Follows the nature of the firſt action in point 
of the view, 761d, 

Special verdict therein, f. 173. p. 71, 

View to the jurors, and where, f. 2 50. p. 8 5. 


f. 235. p- 23. 


A 3 _____ Judg- 


THE 
Judgment in attaint, f. 173. p- 15. f. 235 


23. 
F Attaint in London upon a falſe verdict given 


there, f. 219. p. 9. 
Attaint 12525 3 f. 81. p. 65. 
Upon aſſeſſing of exceſſive damages, and 
where, where not, f. 369. p. 55, | 
Tolled and barred by deſcent of the land, 
after a falſe verdi& given in Norwich, f. 202. 
70. ; 
F Proceſs in attaint againſt the party or the 
jurors, f. 78. p. 43. f. 81. p. 66. f. 182. p. 56. 
, Kier. 
By re-entry upon the feoffee by leſſee, or con- 
tinuance of poſſeſſion, &c. f. 33. p. 16. f. 31. 
p- 211. & 212. f. 212. p. 37. f. 57. p. 7. 
By acceptance of the deed, f. 140. p. 41. 
F. 12. p. 57. f. 126. p. 48. f. 319. p. 16. 
Attornment to one ſhall enure to another, 


and where, f. 253. p. 91 


there are two or three, f. 251. p. 91. f. 130. 
p- $8. f. 131. p. 71. 

By ſurrender to the grantee of a reverſion, 
f. 251 p. 91. f. 358. p. 48. 

By releaſe of termor to the grantee of the re- 
verſion, not, f. 251. p. 91. 

By parole, or letter, and what ſhall be, what 
not, f. 298. p. 27. 

By payment of the rents to the grantee, 
where, where not, f. 251. p. 91. f. 302. p. 43. 
It oughtto be in the life of the grantor, f. 58. 

if. 
P Where intereſt, or eſtate in reverſion, or 
ſeigniory paſſes without attornment, and to 
what intent, where not, f. 26. p. 167. f. 30. 
. 204. f. 44. p. 26. f. 46. p. 1. f. 58. p. 7. 
f. 307. p. 70. f. 140. p. 37. & 38. 

Of one ſhall bind the other, and where, 

f. 130. P. 68. f. 111. p. 71. : 


f. 135. p. 15. 


f. 135. p 15. f. 309. p. 77. 


f. 309. p. 77. 


Attorney. 


and where, f. 346. p. 9. 


f. 212. p. 36. 


f. 135. p. 15. & 16. 


p- 15, 16. 


In audit que reid, f. 297. p. 25. 


In Withernem, f. 189. pr 14. 
Judit Quere. 
By him who hath . 
% IF p. 67. f 33% b 46 | 


- 
% 
* $8 


of 


T AV L-v, 


Of what the particular tenant attorns, where 


Taken by dedimus poteſtatem in the country, 
| Who ſhall be compelled to attorn, who not, 


Wich proteſtation to ſave advantage of, &c. 


By Dft. in an action upon the ſtat. of uſury, 
Where infant ſhall appear by guardian, and 


where by procbhein amy, f. 56. p. 17. f. 312. 
p. 85. f. 104. p. 13. f. 262. p. 33. f. 276. p. 53. 


Where a man ſhall not make it without writ 
ſued out of Chancery, f. 135. p. 15. & 16. 
In guid juris clamat, where, and when, 
Ey tenant by reſceit, and where, f. 135. 
P. 15 per gue ſerwitia, and where, f. 135. 
Againft the King, and where, f. 345. p. 9. 
In 'reſcous, wliere, and when, f. 212. p. 36. 


In error, and where, f. 89. p. 2. f. 65. p 7. 


77151, where, where not, 
wm ab gs 


Upon defeaſance, f. 297. p. 25, 26. 
By him who is condemned, and where, where 


not, f. 203. p. 75. f. 285. p. 41. 


By feoffte of the conuſor, where, where not, 
f. 35. p. 27. f. 193. p. 30, 31. f. 331. p. 23, 
24 · x 

| Becauſe the recognizance was taken by one 
who had not authority, f. 35. p. 27. 

Superſedeas therein, f. 193. p- 30, 31. f. 297. 
p. 25. See Superſedeas. 

To whom it ſhall be directed, f. 297. p. 25. 
f. 331. p. 23, 24. f. 193. p. 30. : 

By him whe was within age at the time of 
&c. and when, f. 232. p. 9. 

Where the parties ſhall make attorneys,f.297. 

25. 

5 Mainprize in this action. See tit. Mainprixe. 

Proceſs in this action, f. 203. p. 75. f. 339. 
p. 46. f. 194. p. 31. f. 331. p. 23, 24+ f. 297 


p. 25. 
Be Awverment. 

Of continuance of poſleffion againſt a fine, 
where, for whom, f. 333. 30. & 31. 

That he is the ſame perſon who &c. where 
it is neceſſary in pleading, where not, f. 34. 
p. 20. f. 142. p. 51. f. 276. p. 53. g 

Of a life in pleading, where neceſſary, where 


not, f. 73. p. 12. f. 29. p. 199. f. 54. p. 19, 


20. f. 202. p. 69. f. 304. p. 52. f. 270. p. 23. 

Againſt a return of a ſheriff, where, and 
which, or of other officers, f. 73. p. 7. f. 177. 
p. 31. f. 212. p. 36. f. 222. p. 23. f. 348. 
p- 14. f. 177. p. 33. 

Ot a plea, where neceſſary, f. 114. p. 59. 
f. 134. p. 11. Rs 

Ot nul tiel record againſt an exemplificatian 
of the record, f. 236. p. 26. 

That they are one and the ſame treſpaſs, 
where &c. and where not, f. 285. p. 38. 
Againſt a fine. See tit. Eſtoppel. 

r 

Where a return of cattle ſhall be awarded 
upon nonſuit without avowry, where nat, 
f. 280. p. 14. 

For a penaity for breachof a bye-law, and 
how, f. 321. p. 23, 24. 5 | 

By tenant by elegit or ſtatute, &c. and how 
and where, f. 206. p. 8. & 9. : 

Where it ſhall be made by the manner, where 
not, f. 206. p. 8. & 9. f. 257. p. 11. f 

For a rent-charge, and the form thereof, 
f. 257. p. 11. f. 259. p. 18. f. 290. p. 23. 

5 For rent granted pro confilio impendendo, 
. 5. . | | | 

For rent granted for exerciſing an office, 
f. 259. p. 18. f. 270. p. 23. | 

By grantee ot the reverſion where &c. with- 
out attu: ninent where, where not, f. 26. p. 167. 


F. 10. P. 204. F. 38. p. 7. fo 1. . 13. 1 


213. Sce more hei cof tit. Attorument. 


By recoverers of rents or ſciguiories, and 


where, f. 31. p. 213. 


By the lord upon the antient tenant, not- 


withſtanding teoffinent, and where, f. 247. 


P- 77+ ; | 
Antient Demefne. 


Rent follows the nature of the land, f. 8. 


od © 
od 4 wo? 
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Good plea in aſſize of rent, f. 8. p. 14. 

Not changed in courſe of deſcent by fine 
levied at common law thereof, f. 72. p. 4. 

Become frank · free by fine levied at common 
law, f. 72. p. 4. 

Cuſtom there to levy fines good, f. 373. 

13. 
8 Judgment for Plt. in falſe judgment upon 
an erroneous judgment given there, f. 373. 
13. 
K Liable to the execution upon ſtatute mer- 
chant, where, &c. f. 373. p. 13. 

Cauſe to remove plea out of antient demeſne, 

what ſhall be, what not, f. 111. p. 47. f. 69. 

. 
F Right- cloſe there, in nature of a formedon in 

deſcender, f. 373. p. 13. 

Trial of the iſſue of antient demeſne, f. 2 50. 

. 87. 
1 Within ſtatutes, and of what, of what not, 
f. 373. p- 13. and ſee more thereof tit. Statutes. 
Authority. 

Countermanded where, and by what acts and 
accidents, f. 22. p. 135. f. 49. p. 9, 10, 11, 
12, & 13. f. 159. p. 35. f. 177. p. 32. f. 191. 

- 20, See tit. Licenſe. 

Of two judicial places in one and the ſame 
perſon, fimul et ſcmel, and where, and what, 
what not, f. 159. p. 35. See more thereof tit. 
Commiſſion. | 

Jointly appointed to many, determines by the 
death of one, where, where not, f. 177. p. 32. 
f. 190. p. 15. f. 191. p. 20. f. 219. p. 8. 

Given to perſons to make lcaſes, where, &c. 
how they ou;ht to make them, and what made 
by them ſhall Rand, what nt, f. 251. p. 89. 
f. 233. p. 13. f. 132. p. 77, 78, 79. Far: 
p- 24. See hereof tit. Leaſes. 

[Award. See Arbitrement.] 


B. 


Baron and Feme. 
WHAT things or chattels 2 woman ſhall 


what not, f. 7. p. 5. f. 183. p. 57. f. 264. 
p. 40. f. 316. p. 2. f. 331. p. 21. 

What chattels of the wite the huſband ſhall 
have after her death, what not, f. 8. p. 8. f. 177. 
p-. 34. f. 251. p. 90. 

Are one perſon in law, and to what intents, 
f. 8. p. 21. 23. & 32. f. 200. p. 59. f. 263. 
p. 34. f. 319. p. 16. f. 68. p. 22. f. 122. p. 22. 

Where grant or releaſe wade to the huſband 
alone ſhall enure to the wife, where not, f. 319. 
p- 16. 


Joint-tenants by moieties, and where, where 


not, but by entireties, f. 122. p. 22. f. 149. 


p. 82. f. 68. p. 22. f. 263. p. 34. f. 341. 
. 
4 8 how they ſhall hold the land given 
in frank- marriage, f. 13. p. 62. f. 147. p. 76. 
Divorced, the wife hall have her goods back, 
and where, f. 13. p. 61, 62, & 63. 
What covenants, or &c, made by the huf- 


band ſhall bind his wife after his death, what 


not, f. 13. p. 65. 66. f. 358, p. 49. f. 91. 
p- 32. f. 224. p. 32 33. f. 357. P- 43. f. 362, 


* 


have back after the death of her huſband, 


p. 16. f. 159. p. 36. f. 290. p. 61. See tt. 


Eſtoppel. : 
Where the lands of the wife are diſcharged 


from the debt of her huſband againſt the Queen, | 


f. 224. p. 32. 33. 

Wife after the death of her huſband accepts 
rent, where that ſhall make the leaſe good againſt 
her, where not, f. 91. p. 13. f. 159. p. 36. 

Feme charged for waſte done during cover- 
ture, reg 97. p- 46. 

What contracts, or &c. of the feme ſhall 
bind her huſband, what not, f. 234. p. 17. 
f. 246. p. 68. 

"Where the wife ſhall anſwer without her 
huſband in an action againſt them, where not, 
f. 88. p. 108. f. 171. p. 27. See more hereof 
tit. Joinder in action. f : 

Feme waived ſhall not have her pardon al. 
lowed without her huſband, f. 271. p. 27. 


Where deſcent during coverture ſhall bind 


the wile, where not, f. 143. p. 57. 

Feme covert makes a will, that is void, f. 143. 
p- 56. f. 354. p. 34. 

W here ju igment final in writ of right ſhall 
be given againſt a feme covert. See tit. Droit. 
Bar. 

Where acceptance of another thing, or at an- 
other place, or at another time, ſhall bar in debt 
or bond, where not, f. 1. p. 3, 4. f. 56. p. 18, 
19. f. 222. p. 22. f. 51. p. 12. 


In debt on bonds what ſhall be good, what 
not, f. 1. p. 3, 4. f. 24. P. 154. f. 25. p. 157. 


& 160. f. 30. p. 205. f. 6. p. 3. f. 14. p. 72. 
f. 27. p. 172. f. 28. p. 186. f. 83. p. 76. 
f. 34. p. 25. f. 50. p. 6. f. 51. p. 12. f. 82. 


p. 69. f. 118. p. 1. f. 150. p. 84. f. 216. p. 57. 


f. 21. p. 3. & 5. f. 219. p. 9. f. 371. p. 6. 


f. 229. p. 51. f. 240. p. 43, 44. f. 242. p. 51. 


t. 243. p. 56, 57. f. 255. p-. 4. f. 262. p. 30. 
f. 300. p. 37. f. 318. p. 11. f. 323. p. 32. 
In debt upon a leaſe for years, what is good, 
what not, f. 20, P. 118. f. 4. p. 2, 3. & 5. 
f. 14. p. 70. f. 20. p. 122. f. 37. p. 42. 
f. 81. p. 67, 68. f. 121. p. 18. f. 122. 
p. 23. 5 
In debt againſt executors or adminiſtrators, 
what is good, what not, f. 2. p. 3. f. 20. 


p. 118. f. 30. p. 206. f. 32. p. 2. f. 47. 
p. 32: f. 112, p. f. f. 255. 8. f. 8. 
p. 172. 
In torfeiture of marriage, or de valore ma- 
ritagii, f. 25. p. 163. f. 255. p. 6. f. 260, 
WEN 
In debt by payment only without acquit- 


tance, and where, where not, f. 6. p. 3. f. 25. 


p- 160. f. 51. p. 13, 14. 

In debt by tender and refuſal, and where, 
f. 24. p. 154. f. 81. p. 67, 68. f. 83. p. 76. 
f. 150. p. 84. f. 300. p. 37. More thereof tit. 
Pirading. 


By acquittance, and where, where not, where 


by releaſe, f. 339. p. 46. f. 271. p. 26. f. 50. 
p. 6, 7. f. 217. p. 2. f. 305. p. 57. f. 321. 
. 21. 
In debt by defeazance or covenant, or not, 
f. 26. p. 172. & 174. f. 36. p. 37. & 43. 
More thereof tit. Crrcurty ad ion. | 


In account what ſhall be good, "_ not, 
„ 290. 


a 4 
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F206. p. 122. f. 21. p. 132. f. 202. p. 69. 


f. 29. p. 193. f. 265. p. 2. f. 145. p. 63. f. 51. 
P- 15. f. 196. p. 43. See tit. Accogat. 

In debt for arrearages of account, what ſhall 
be good, what not, f. 51. p. 14. f. 21. p- 132. 
f. 121. p. 18. f. 145. Þ. 63. 

By rebutting and retorting one injury for an- 
other, or ſtopping one debt for another, and 
where, where not, f. 76. p. 39: f. 198. p. 53. 
f. 30. p. 203. f. 36. p. 37. f. 37. p. 42. f. 51, 


p. 12, 13. & 15. f. 336. p. 34. See more hereof 


tit. Circuity of action. 

In detinue of goods. f. 29. P- 201. 

In waſte, f. 36. p. 32. 34. f. 3 
p. 215. f. go. p. 7, $, 9. f. 147. p. 19. f. 276. 
p. 51. f. 314. p. 94. f. 332. p. 26. f. 19. 
p. 110. 

In dower, f. 37. p. 42. f. 230. p. 52. f. 358. 

49. f. 313. p. 9%. f. 305. p. 60. See more 
22 tit. Dwoer and tit. Acceptance. 

In debt againſt a gaole r upon eſcape, what 
ſhall be good, what not, f. 60. p. 17, 18, 19, 
25, & 26. f. 66. p 9. 10. 14, 15, 16, & 17. 
1. 162. p. 50. f. 322. p. 25. f. 121. p. 18 f. 145. 
p. 63. f. 152. p. 6. f. 241. p. 47. f. 297. p. 24. 
1. 271. p. 26. f. 275. p. 46. f. 278. p. 5. f. 306. 
p. 62, 63. ; : | 

By accord, and in what actions, and in what 
not, f. 75. p. 25, 26, 27, f. 201. p. 66. f. 356. 


. 38, 39- h 
P — forgery of falſe deeds, f. 75. p. 26. f. 121. 


— 1 
. By arbitrement, where, in what actions, f. 75. 
p- 26. f. 51. p. 14. f. 355 · P- 3$. | 

In partitione facienda, f. 92. p. 23. f. 79. 

p- 52+ f. 265. p. 5, & 6. a 
n debt on damages recovered in aſſize, or 
writ of entry, f. 197. p. 24. f. 299. p. 34. 
In formedon in deicender, f. 122. p. 23. f. 139. 
p. 32. f. 295. p. 16. and fee tit. Afets, 

In writ of annuity, f. 217. p. 2. f. 369. 
p- 53. f. 377. p28. See more hereof tit. Au- 
nuiſy. 5 
In debt againſt the heir, what ſhall be good, 
what not, f 204. p. 2. f. 271. p. 26. & 29. 
f. 344. p. 1. See tit. Ajſets. 5 

In ſcire facias to execute a fine, f. 215. p. 52. 
See tit. Scire faciat. . 

In treſpaſs of impriſonment, what shall be 
good, f. 236. p. 26. See tit. Fac Impriſon- 
ment, 

To iſſues in tail! by act or laches of their fa- 
ther, and where, where not, f. 3. p. 2, 3. 5, 6. 
f. 32. p. 1. f. 35. p. 28. f. 111. p. 45. f 122. 
p. 21. & 22. f. 188. p. 9. f. 343. p. 56. f. 373. 
p. 13. & 15. See more thereot tit. Tail, and 
tit, Fines and Recoveries. | 

In writ of covenant, f. 217. p. 2. f. 112, 
? io wales of trees, cut and carried away, 
f. 305. p. 57. Ser thereof tit. Treſpaſs, 

In it of error what ſhall be good, f. 321. 
p- 21. i. 188. p. 9. | 

In duſceit againſt one who appeared as atior- 


ney wiinout warrants what is good, what not, 
f. 361. p. 13. ONE 
W:..tc 3 ma!! ſhall be barred of his right, 


c. by the act of a ſtranger, where not, f. 8. p. 8. 


7. p. 42. f. 31. 


and 18. f. 10. p. 29, f. 48. p. 16. f. 4y. p. C, 
is 75 p- p. 18. f. 117. p. 75. f. 2 41, 
188. p. 9. f. . 7. f. 374. p. 17. f. 252+ 
7 92. f. 274 p. 39. f. 328. p. 11. f. 340. p. 44. 
RS . f. 13a. p.1 
n e, t. 99. p. 111. f. 122. p. 199 
See thereof tit. ue and Fiefione firme. 
In debt for damages recovered in &c. See 
tit Debt. | 
In action on the caſe againſt an Innkeeper. 
See tit, Hoff cler. 
In appeal, See tit. Appeal. 
Bailtf. 
What pleas he ſhail have in aſſize, what not, 
f. 207. p. 13. 
Cannot enter for cou dition broken without a 
ſpecial command of the —_— f. 222. p. 21. 
ard. 
Becauſe born before eſpouſals, f. 29. p. 52. 
Tried per pais, and where, f. 79. p. 52. 
Is not iufficient conſideration to raiſe an uſe, 
f. 127 p. 16, 17. ; 
s not a child within the. ſtatute of wills, 
f. 296. p. 23. f. 345. p. 4. f. 313. p. 93 
Waged 3 V 
Aged in A , 120, p. 10. 
Waged in 2 of right, and the order 
thereof, f. 302. p. 42. 
"7 Bill 
Of privilege by a ſerjeant at law, and where, 
f. 24. p. 150. 
Againſt one in cuſtody of the marſhal, and 
form thereof, f 118. p. 28. 
Of privilege by or againſt an attorney, f. 118, 
p-; 78. f. 324. p. 32. f. 357. p. 46. f. 288. p 53- 
Oi debt upon eſcape againſt mar ſhal or war- 


den of the Fleet, f. 225. p, 46 f. 278. pg 


f. 306. p. 62. 

Pledges found in bill, and where, f. 288. p. 53. 

Concluſion in pleading in bar to the bill, how, 
f. 324. p. 32. f. 357. p- 46. 
| [Bond. Sce Obligation.) 

. Brief. 

Abates for naming one who hath nothing 
Ec. f. 3. p. 7 f. 6 p. 4. f. 134 p 11. 
Aba es by ihe entire tenancy taken by one 
of the Dfts. and how, f. 134. p 11, 

Abates by ſeveral tcnancy, and where, f. 6. 
p. 4. f. 244. p. 59. 

Abates by Nontenure, f. 134. p. 11. f. 291. 
P- 67. f. 227. p. 42. See tit. Nontenure. 
Where it thall be general, and the count ſpe- 
cial, where not, f. 7. p. 12. & 16. f. 83. p. 78, 
79. f. 152. p. 9. t. 93. p. 26. f. 181. p. 53. 
t. 202. p. 69. f. 234. p. 18. f. 291. p. 66. 
f. 305. p. 59. f. 354. p. 33. | 

Where a man ſhall plead i the writ, and 
over to the action, and yet not waive the plea 
to the writ, f. 134. p. 11. f. 88. p. 107. f. 78. 


p. 43 


Abates by jointenaucy, and for how much, 


f. 31. p. 216. f. 290. p- 64. 67. and ſee tit. 
Jointenancy. . | 
Where it ſhall abate in all, f. 348. p. 14. 

f. 31 p. 216. f. 76. p. 32. f. 279. p. 8. 
Abates by ver dict, and where, f. 88. p. 106. 
2 it ſhall way” only for ns 291. 
P+ 07. f. 175, p. 24. f. 169. p. 39. 
5 0 + LY 9 P. . Abates 
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Ae Nen of the vouchee, where, and p. 10. f. 275. p. 46. See more thereof tit. 
what plea he ſhall have, f. 291. p., 67. Action upon /latutes. 
Exception in the writ, and where, f. 21. What ſhall abate by the death of the King, 
p- 67- and where, what not, f. 165. p. 3. f. 205. p. . 
In hat county it ſhall be brought, and Where a writ ſhall be maintainable by baron 
where it ſhall be in the election of the Plt. to and feme, where by the baron alone, at his elec- 
bring it in one county or another, f. 38. p. 50. tion, f. 194. p. 33. : 
62, 53, 54, $5» 56, 57. f. 39. p. 66, 67. f. 40. When it is nece for the Dft. to take a 
p. 68, 69. f. 159. p- 39 f. 194. p. 33- f. 212, traverſe, or he ſhall plead in abatement of the 
38. f. 278. p. 5. f. 289. p. 58, f. 50, p-g, writ, where not, f. 78. p. 43. 
256. p. 10. What writs ſhall abate on a plea that there are 
Falſe in the ſuppoſal, and yet good, where two vills, and none without addition, what not, 
not, f. 47. p. 7. f. 77. p. 36. f. 84, p. 79, f. 84. p. 84. 


f. 153. p- 14. f. 178. p. 37. Where Dft, ſhall have a writ againſt Plt. of 
How the writ ſhall be when the thing is the ſame thing whereof Plt. hath another pend- 
changed, f. 47. p- 7- ing againſt him, f. 93. p. 22. 


Abates by miſplacing the alas dictus, and Where and what writ ſhall be good, being 
how that ought to be put in the writ, f. 50. p. 9. * in a hamlet, what not, f. 261. p. 27. 
f. 119. p. 6. f. 38. p. 107. f. 213. p. A. Abated for demand of one thing twice, and 
f. 279. p. 9. where, f. 161. p. 27, 

Abates er want of addition, and what ſhall Abated for darrein ſeiſin of, &c, f. 290. p. 64. 
be ſufficient addition, what not, f. 88. p. 107, f. 137. p. 26. ns | 
108. f. 213. p- 44+ f. 202. p. 69. tit. Abated by nul tiel in rerum naturg, and how, 
Additions. f. 348. p. 14. 
Where the Plt. ſhall abate his writ by his Where the price fhall be put in the writ, and 
own ſhewing, f. 290. p. 65. f. 226. p. 40. how, f. 121. p. 15. N 


er f. 96. p. 43. f. 221. p. 17. f. 1. p. 50. f. 3 Abated fur variance. See tit. Variance. 
P+ 63. Abated fer want of torm. See tit. Form. 
Abates becauſe the Plt. was made knight Brief al Eweſque. 
eg pending the writ, f. 54. p. 7. Without making title, vhere not, f. 24. p 153. 
Abaies for entry of the demandant, and f. 241. p. 48. | 
d where, where not, f. 76. p. 32. f. 227. p. 43. U pon default of the patron, and where, f. 241. 
f. 226. p. 40. f. 107. p. 24. P- 48. f. 353. p. 30. 
8, Abates for miſnaming the vill, f. 78. p. 43. Awarded by juſtices of ai prius, f. 260. 
Jo f. 315. p. 99. f. 84. p. 84. See tit. Miſnomer. p. 21. f. 76. p. 34- 
- Abates for . the perſon, and where, Where it ſhall be returnable, where not, and 
4. and who ſhall plead it, f. 79. p. 51. f. 88. p. 107. what ſhall be a good return, f. 260. p. 21. 
f. 348. p. 14, See tit. Mi Þ f. 254. p. 2. f. 350. p. 19. 
3. What lie àgainſt pernor only, without nam- Where it ſhall be awarded to the metropo- 
v, ing the terretenants, what not, f. 31. p. 216. litan, where to the } rug of the ſpiritualties, 
f. 84. p. $1, f. 26. p. 166. f. 77. p. 34+ 36. f. 194. p. 33. f. 328. p. 7. 
Where it ſhall be a portion of land, garden, f. 353. p. 30. 
or ſuch like, and enough, f. 84. p. 83. Where it ſh-11 be awarded to the dean and 
8 f. 47. p. 7. f. $5. p. 86. chapter, the ſee being vacant, where &c. of the 
By what name a body rate ſhall be fame biſhoprick, who was party, f. 3 50. p. 19. 
le named, in a writ by or againſt them, f. 86. f. 328. p. 7. f. 353. p- 30. 
p-. 96, 97. Where incumbent ſhall be removed tuereby, 
6. Abates by death, and where, where not, where not, f. 241. p. 4. f. 194. p. 33. f. 260. 
f. 132. p. 76, 77. f. 86. p. 97, 98. f. 175. p. 21. f. 328. p. 7. f. 353. p- 30. f. 364. 
= p. 24» f. 279. p. 8. f. 129. p. 65. f. 194. p. 28. 
p-. 33. f. 58. p. 17. | Upon judgment on demurrer, f. 24. p. 153. 
"I Where the whole writ abates by the death Upon nonſuit of an infant, f. 104. p- 13. 
;, of one Plt. or tenant, where not, f. 129. p. 656. Io certify the King's courts of things where - 
z. f. 175. p. 24. f. 279. p- 8. of they write to him. See tit. Certificate, 
1 When two thall be pending of one and the By- Laws. 
ſame thing at one time without abating, where What are good, what not, f. 322. p. 23. 
4 not, f. 93. p. 22. f. 228. p. 45. & 24. + 
A Where 2 alias tibi præcepimus ſhall be in | C. 
z. the writ, here not, and the form of it, f. 92. p. 21. =D 
f. 260. p.21. f. 301. p. 40. f. 79. p. 50. f. 254. | Capacity. 
* Þ- 2. f. 278. p. 4. f. 180. p. 49. OF an alien to purchaſe lands or goods, and te 
t. Where one writ ſhall be maintained for ſeve - maintain actions, f. 2. p. 8. f. 283. p. 31. 
| ral torts, f. 70. p. 37. Of bodies corporate, and who have two ca- 
. Where Plt. ſhall make his demand or plaint in pacities, and where they ſhall take in ſucceſſion, 
the disjunRtive, and good, where not, f. 84.p.83. where not, f. 48. p. 15. Sec more tit. Cory o- 
f. Where he ought to recite the ſtatute upon ration. | 1 
4 which it is founded, where not, f. 159. p. 37, Of right heirs, or — 1 heirs of the body, or 


, and how, and when 


38. f. 346. p. 9. f. 95. p. 36, 37. f. 256. /ſeriori puero, or ſuch 
| n 7 09 | OILY they 
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they fhall take eftate, f. 99. p. 64. f. 337. 
p- 36. f. 134. p- 7, 8. f. 274: p. 43 f. 156. 


9 


e. 
Without it lies againſt pernor of the profits, 


24. f. 237. p. 30, 31, 32. f. 309. p. 77. f. 26. p. 166. 


| 190. p. 18. | 
Of one who is not in , or not known at 
the time of the limitation of eftate, and where 
he ſhall take eſtate, how, and when, where not, 
f. 122. p. 21. f. 274. p. 42, 43+ f. 190. p. 17, 
158. f. 300. p. 39+ f. 303. p- 49+ f. 309. p· 77. 
1690. p-. 96. f. 340. p. 50. 
22 Cauſe to remove Plea, 
Out of antient demeſne, what ſhall be, what 
not, f. 111. p- 47+ f. 69. p- 35. _ 
Caujſa matrimonii prelocutt. 
In what cale it lies, in what not, f. 146. 
71. f. 17. p. 75. | 
F For whom 7 lies, for whom not, 


p. 75 . . 
Certiorari. | 
To executors or afminiftrators of the juſtices 
of ni prius to certity the record of niſi pris, 
where neceſſary, where not, f. 163. p. 54, 


5, 56. ; 
, Directed toclerks of the parliament, &c. f.g3. 


23, 24. 

: S directed to the C. B. to certify 
the record of the outlawry there, in Chancery, 
f. 172. p. 10. 

To coroners to certify the truth of the out- 
lawry, or not, and for what, f. 222. p. 22, 23, 
24, 25. f. 317. p. 6. 

To ſheriffs to certify the outlawry, and where, 
f. 317. p. 6. a 

Is a writ original and judicial, and in what 
"Cal's, f. 213. p. 24. i 

To the mayor of the ftaple to certify the 
ſtatute, &c. by executors of the conulee, where 
neceſſary, where not, f. 180. p. 49. 

To the clei Kk of the crown, to certify the fe- 
cord of auterfoits conwict, tor what, and the form 
thereof, t. 253. p- 103. 

To juitices ot peace is a ſieperſedeas to them 
for ever in that matter, Ec. f. 254. p. 63. 

Upon a writ of error, f. 330. p. 18. f. 250, 
p. 85. f. 224. p. 31. f. 89. p- 1, 2. Ste more 
thereot tit. Error. | 

To juſtices of gaol delivery to certify the at- 
tainder of 2 priſoner before them into B. R. f. 296. 
p. 20. See more of Cer tiorari, Ui. Kecords. 

Certificate. « 

Of the biſhop upon the iſſue ne unques ac- 
couple in loial matrimony, what ſhal be good, 
what not, f. 303. p. 60. f. 313. p. 92. f. 358. 


f. 147. 


48. 
l Of the biſhop, that a vicar hath refuſed to pay 
ſubſhdy of his vicarige, f. 216. p. 69. 
Of the biſhop, of pienarty of a church, what 
ſhall be good, what not, f. 217. p. 62. f. 160. 
„21. 
Of the biſhop, of recuſancy in an eccleſiaſti- 


cal perſon to take the oath of ſupiemacy, what 


ſhall be good, what not, f. 234. Pp. 15. See 
more of Certificate, tit. Certiorari, and brief al 
Ewefque, and 111. Return of the Sheriff. % 
Upon a writ of Corpus cum Cauja. 
(ru cum cauſa. 8 
Or ©xcommunication, See Difability, 


See tit. 


Againſt an infant. See tit. Age. 
Challenge. 

For default of hundredors, where, and when, 
f. 2 156. f. 61. p. 32. f. 316. p. 3. f. 65. 
P+ 6. f. 100. p. 69. f. 200. p. 61. f. 431. p. 3. 

For conſanguinity to tlie party, or to the ſon, 
or daughter, or to another who is of kin to the 
party, or not, and how it ſhall be taken, f. 37. 
. 46, 47, 48. f. 78. p- 41. f. 177. p. 33. 

319. p- 13. 

For 1 to the party, or to him who is 
ſon, daughter, wife, whether of the blood of 
the party or not, and how it ſhall be taken, f. 37. 
p. 46, 47. f. 91. p. 14. f. 103. p. 9. f. 177. 
p- 33. f. 319. p. 13. 

W here by one Dft. to a juror, or to the array, 
ſhall ſerve, for all the Dfts. where not, f. 37. 
P- 46, 47. f. 152. p. 8. f. 201. p. 66. f. 246. 

70. 
b How the court ſhall order him in challenging 
jurors, and how they ſhall be tried, f. 25. p.1 56. 
f. 78. p. 41. f. 195. p. 35. f. 200. p. 61. 
f. 177. p. 33. f. 152. p. 8. 

For that the juror came by the labouring of 
the party: where not, f. 48. p. 19. 

o the array, for that the ſheriff was of af- 
finiiy, or of kin to one of the petit jury in at- 
taint, and where, f. 91. p. 14. Ea p- 41. 

Where challenge to the arfay once tried and 
found, quaſhes all arrays made afterwards 
without other trial, where not, f. 78. p- 41. 

Where it ſhall be to the array becauſe knights 
are not returned on the panel, &c. f. 103. 
P- 9- f. 246. p. 70. f. 79. p. 50. f. 111. p. 47. 
t. 107. p- 27. f. 208. p. 18. f. 265. p. 4. 
f. 318. p. 10. OS, 

For tavour, becauſe it is impanelled at the 


nomination, &c. and what ſhall be favourable 


nomination, what not, f. 182. p. 56. 

Becaufe the juror is within the diftreſs of one 
of the parties, where not, f. 176. p. 27. f. 195. 
p- 35. 

Where a juror challenged by both parties 
ſhall be drawn immediately, where not, f. 198. 


1 
Releaſed, where, and when, ib. 

Where cauſe ought to be ſhewn immedi- 
m_ where not, f. 201. p. 66. f. 198. p. 51. 
After challenge where the firſt was tried and 
adjudged, and where, f. 201. p. 66, 

For that the Plt. himſeif is fellow-ſervant 
with the ſheriff io J. T. is not a principal, 
f. 367: p. 40. ; 

Form of entry of a challenge for inſufficiency 
within the hundred, f. 316. p. 3. 

Becauſc he came at the coſts, or eat at the 
colt ot one: of the parties. See tit. Verdict. 

Charge. 

Where a copyholder ſhall hold it charged, on 
a grant by the lord pf the manor, where not, 
„270. p. 23. | 

Wycther a charge impoſed upon the land by 
a diſſeiior, or, &c. ſhall bind the diſſeiſce, or 
other who hath antient right, or not, f. 5. p. 1. 
f. 251. p. 9. * 290. p. 01. See tit. Di}. | 
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Granted by him in reverſion, how, and when 


it ſhall take effect and commence, f. 10. p. 35. 


f. 126. p. 27. See tit. Reſervation. 
Granted by tenant for life, and then ſurren- 
dered, &c. how he in reverſion ſhall hold, &c. 
f. 10. p. 35- : 

Granted by tenant for life, and afterwards 
the reverſion deſcends to him in fee, whether it 
be diſcharged, f. 141, p. p- 44. 

Of executors upon a deed of their teſtator, 
and how, f. 114, p-. 60. f. 271. p. 26. See 
tit. Aſets and Executors. 


Of the heir upon the deed, or upon the act of 


his father, waere, and how, f. 271. p. 26. 
f. 344. Ps 2. See tit. Aſſets and Execution, 

Where a grant ſhal! be ſufficient to charge 
the land, and by what words, by what not, f. 23. 
p. 141. f. 362. p. 21. f. my 101. f. 227. 
p- 43, 44 f. 253. p. 99+ 100. f. 80. p. 60. 
Where a maſter ſhall be charged with the da- 
mage done by his dog, or any other catile, 
where not, f. 25. p. 162. f. 29. p. 195. 

Parſon makes a leaſe of his par ſonage, which 
of them, leſſor or lefice, ſhall be charged to find 
the curate, f. 58. p. 8. 

Where a leaſe made by a parſon ſhall bind 
his ſucceſſor, where not, f. 52. p. 4. f. 69. p. 30. 
f. 72. p. 5. And more thereof, tit. Leaſe and 
Confirmations. 

Avoided and diſcharged pro tempore, and 
where, f. 72. p. 5 f. 251. p. 89. f. 270. p23. 
f. 61. p. 25. 

Where a teme endowed ſhall hold diſcharged 
from any act, or &c. made by her huſband, 
where not, f. 251. p. 89. | 

Who ſhall bear the charge and loſs upon a 
debaſement of the coin, f. 82. p. 71. 73. . 83. 
P- 74, 75, 76. : 
Where a maſter ſhall be charged, and 4ntwer 
for the act of his ſ-rvant, where not, f. 161. 
p. 45. f. 238. p. 38. f. 278. p. 5. 

Where a malicr ſhall be charged with the 
contract of his te: vant, where mot, f. 230. p. 56. 

Ot gaoler upon eſcape. See tit. Bar and 
Eſcape. 

Of the huſband by the act of his wife, or of 
the wife by the act of her huſband. Sec tit, 
Baron and Feme. | 

Charter of Pardon. See tit. Pardon. 
Chattels. 

What ſhall go to the executors, what to the 

heir, or io the wife, or ſucceſſor, f. 5. p. 1, 2. 
f. 7. p- 5. f. 48. p. 15. f. 24. p. 150. f. 276. 
p. 50. f. 277. p. 57. l. 183. P. 57. f. 272. 
P. 13. f. 316, p. 2. f. 131. p. 21. f. 373. 
p. 20. See thereot tit. Baron and Femme, and 
Executors and Corporations. 
What chattels of the wife the huſband ſhall 
have after her death, what not, f. 8. p. 8. 
f. 177. p. 34. f. 251. p. 90. Ser thereof tit. 
Baron aud Feme. | 

Where an citate of freehold or mheritance 
may be lin.ited in them, f. 8. p. 8. f. 253. 
p. 102. f. 277. p. 59. f. 369. p. 50. f. 13. 
p- Gr. f. 358. p. 50. 5 | | 
Once velted, aiterwards diveſted, and where, 
where not, f. 25. p. 163. . 277. p. 57. f. 298. 
p. 30. f. 31. p. 219. t. 173. p. 15. f. 13. p. 61, 
62, der thercot it. Heſcent. . 


r 


Granted by the King, good, where, and 
what, where not, and how the grantee ſhall 
ſue for it, f. 1. p. 8. f. 269. p. 19. f. 130. 
p- 67. f. 30. p. 208. f. 283. p. 29. f. 300. 
p- 36. See tit. Grant. 

Forfeited to the King, and what, what not, 
f. 1. p. 8. f. 30. p. 208. f. 262. p. 31. 

Granted by a common perſon void, f. 283. 
p- 28, 29. f. 26. p. 165. f. 129. p- 66. 
| Circuity of Action. 

Bar in annuity to avoid circuity of action, 
and where, f. 6. p. 3. f. 336. p. 34. 

Bar in waſte to avoid circuity of action, 
where not, f. 36. p. 37. f. 37. p. 42. f. 90. 
P- 9+ f. 198. p. 53. f. 314. p. 94. 

Bar in debt for avoiding circuity of action, 
and where, f. 37. p- 42. f. 51. p. 12, 13. 
f. 336. p. 34. See thereof tit. Bar. 

Bar in dower for avoiding circuity of action, 
and where, f. 37. p. 42. 

Bar in treſpaſs or replevin for avoiding cir 
cuity of action, where not, b 90. P- 9 2 272. 
P- 34. f. 336. p. 34. f : 

Sce more of circuity of action in tit. Bar and 
tit. Covenant. | 

Cinque Ports. See County Palatine. 
m. 

Within what time it ought to be made upon 
a fine, by him who hath right, and how, f. 3. 
p. 2, 3, 4, 5, 6. f. 72. p. 3. f. 224. p. 28. See 
more thereof tit. Statutes, and therein the Stat. 
of 4. H. 7. 

Upon alienation in mortmain, whether it ſuffice, 
and within what time it ſhould be, f. 25. p. 163. 

Upon title to enter for condition broken, 
where that ſufficeth, f. 102. p. 83. 

Clergy. 

Allowed to the — in horſe- ſtealing, 
f. 99. p. 59- f 

Prind pe in horſe- ſtealing ſhall not have it, 
f. 99, p- 89. 

Where acceſſ-ry to a robbery ſhall have it, 


where not, f. 183. p. 59. 


In rupe, f. 201. p. 67. 

Ne in murder mall not have it, f. 133. 
p- 4. f. 186. p. 3. 

B:g.mus ſhall hve it, f. 201. p. 67. 

Where a cleik convict ſhall dd his purgae 
tion, where not, f. 202. p. 68. f. 261. p. 26. 

For manſl ughter allowed, f. 261. p. 26. 

Aliowed to him who robs on the King's high- 
way, and where, where not, f. 214. p. 30. 

Not granted to a man auterfoits convict, 
f. 253. p. 103. f. 214. p- 48, 49. | 

When it ought to be prayed, and when al- 
lowed, f. 205. p. 5. & 6. f. 224. p. 48, 49. 

The entry ot clergy, f. 214. p. 48, 49. 

Allowed under the gallows, f. 205. p. 5. & 6. 

| Colluſion. 

In him whois in execution for a debt, to cauſe 
him{elf to be indicted for felony, &c. f. 245. 
p. 65, 66. 

' 11 teoffment of lands, or gift of goods, to de- 
f. aud c cditurs, f. 295. p- 8, 9, 10, 11, 12, 13, 
F | 

Wir it may be ayerred to have the ward, 
and what may be ſaid colluſion, where 0 


28 


2 9. p. 27. f. 22. p. 58. f. 268. p. 15. f. 276. 
p- 50. f. 361. p. 14. oy | 
In gaining a releaſe will render it of no avail 
to the debtor, and where, f. 339. p- 46. 
Averred, to avoid leaſes made by abbots or 
priors before the ſtatute, and what ſhall be ſaid 
ſuch colluſion, what nat, f. 341. p. 52. 
In an attorney to appear without warrant, 
here, and what ſhall be ſaid colluſion in him, 
f. 361. p. 13. 
In him who was in execution in one priſon, 
to cauſe an action to be ſued againſt him in an- 
vther court &c. to be removed &c. f. 249. p. 84. 


| Where it is neceſſary in aſſize, where not, 
and what ſhall be ſufficient, what not, f. 207. 


p- 13. f. 246. p. 71, 72. 
Commi 


Of dedimus potei atem to take conuſance of a 
fine, and who may take conuſance without it, 
who not; and what conuſance taken by ſuch 
writ mall be good, what not, f. 220. p. 15. 
f. 224. p. 31. f. 246. p. 68. f. 254. p. 104. 

Of dedimus poteflatem to receive an attorney 
in the country, f. 135. p-. 15. 

Of oyer and terminer a controverſy between 
party and party, f. 175. p- 26. f. 236. p. 24. 

Of oyer and terminer, and their authority in 
cauſes, f. 175. p. 26. f. 236. p. 24. f. 159. 
p- 35+ f. 263. p. 36. a 
Where juſtices of oyer, &c. may determine 
an action popular, where not, f. 236. p. 24. 
What are determined by the death of the 


King, what not, f. 163. p. 54. f. 165. p. 2. 


& 4. See tit. Grant of the King. 

Of gaol delivery, when it ſhall be ſaid to be 
determined in law, f. 205. p- 5, 6. 

Where one ſhall determine the other, where 
not, but both ſtand together, f. 159. p. 34, 35. 
f. 197. p. 47. f. 289. p. 60. f. 292. p. 70. 

Under the ſeals of the court of augmenta- 
tion, what ſhall be good, what not, f. 203. p. 37. 
See more thereof tit. Juftices. 

Common. 

By cauſe of vicinage, what ſhall be, and who 
mall have it, and how, f. 47. pi 13, 14. f. 316. 
P+ 4. f. 336. p. 34. 

Appendant, what ſhall be, f. 47. p. 13. 
Appurtenant, what ſhall be, and it may 

be uſed, f. 316. p. 4. f. 70. p. 35- 
Where and how a lord may make improve- 
ment, where not, f. 316. p. 4. 
Compoſition. 
Too preſent to a church by turns, between 
whom it ſhall be good without deed, between 
whom not, f. 29. p. 194. 

Where, in guare impedit, upon compoſition, 
it is neceſſary to make mention of it in the 
count, where not, f. 29. p. 194. 

See more of count upon the compoſition tit. 
Count. 

Computation, 

Of time, upon condition to pay rent one 
month, or &c. after any of the feaſts in which 
&c. f. 142. p. 50. f. 345 p. 5. 

Of the ſix months upon the ſtatute of 27. 
H. 8. of involments, f. 218. p. 6. 

Of time ror the commencement of the ſecond 


p- 39, 40. f. 117. p. 75- 
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leaſe, &c. f. 286. p. 43- See more thereof tit. 


Leaſes. 
Concord. See Accord. 
Condemnation. 

An execution in one court diſcharged in an- 
other court, and where, and how, and when, 
where not, f. 152. p. 6. f. 244. p- 58. f. 245. 
p- 65, 66. f. 96. p. 24. f. 307. p- 68. f. 364. 

30. | 
: How he who is in execution upon a condem- 
nation ſhall be diſcharged, and upon hat thing, 
&c. f. 214. p- 47. f. 244. p- 58. f. 197. p. 44. 
f. 61. p. 25. f. 245. p. 65, 66. f. 249. p. 84. 
242. p. 50. f. 296. p. 24. f. 307. p. 68. 
. 364. p. 30. f. 275. p. 46. See more thereof, 
tit. Execution and Corpus cum cauſa. 


Where he who is in execution upon condem- 


nation ſhall be removed out of the court where 
&c. and afterwards thall be remanded, where 
not, f. 152. p. 6. f. 197. p- 44+ f. 214. p. 47. 
f. 249. p. 84. f. 296. p. 24. f. 364. p. 30. 


f. 307. p. 68. 
Condition. 

What words make a condition, what not, 
f. 27. p. 172. f. 3. p. 7. f. 6. p. 1, 2, 3. 
f. 13. p. 65. f. 17. p. 99. f. 65. p. 8. f. 74. 
p- 16, f. 76. p. 29, 30. f. 79. p. 46. f. 92. 
p- 15. f. 103. p. 3. f. 117. p. 74. f. 138. 
p- 30, 31. f. 150. p. 83. f. 152. p. 7. f. 163. 
p- 52, 53. f. 222. p. 20. f. 300. p. 39. f. 311. 
p- $3, $4. f. 318. p. 12. f. 336. p. 34. f. 348. 
p- 13. f. 369. p. 53. f. 290. p. 61. f. 33. 
P+ 12. f. 47. p. 11. 

Againſt law, what ſhall be, and how it ſhall 
be conſtrued, f. 324. p. 33. 

Repugnant, where, and what ſhall be, and 
how it ſhall be conſtrued, f. 127. p. 55. f. 3. 
. 7. f. 11. p. 28. f. 47. p. 11. f. 114. p. 52, 
343. p- 58. f. 157. p. 29. 

Where and what conditional words imply 
re- entry, without expreſs words of re. entry, 
what not, and what ſhall be conſtrued to equal 
intent as an expreſs clauſe of re-entry, f. 125. 
p- 45. f. 22.p. 140. f. 33. p· 12. f. 138. p. 30. 

127. p. 53. 

Upon bonds, and the performance of them, 
f. 17. p. 97. & 101. f. f. 1. p. 1, 2, 3. f. 14. 
P- 72, 73. 80. 82. 84. f. 30. p. 205. f. 42. 
P- 9. f. 48. p. 5. f. 56. p. 18. 20. f. 82. p. 69. 
71. f. 255. p. 4. f. 108. p. 32. f. 186. p. 4. 
t. 216. p. 57. f. 218. p. 3. 5.9. f. 229. p. 51. 
f. 244. p. $1. f. 262. p. 30. f. 318. p. 11: 
t. 329. p- 13. f. 347. p. 10. f. 371. p. 6. & 11, 

Upon eſtates in lands, where, &c. and the 
1 of them, f. 6. p. 1. f. 13. p. 65. 

45. p- 1. 3, 4, 5. f. 47. p. 11. f. 2 . 
f. 98. p. 23. f. 69. p. 36. f. 79. p. 46. f. 87, 
p-. 104. f. 91. p. 15. f. 102. p. 83. f. 110, 
f. 138. p. 29, 30. 
t. 142. p. 50. f. 180. p. 50. f. 281. p. 21, 
f. 300. p. 39. f. 311. p. 83. f. 314. p. 9. 6. 
t. 343. P+ 58, 59. f. 348. p. 13. f. 372. p. 9. 

Performed by acceptance of another thing 
where not, f. 1. p. 2, 3, 4. f. 56. p. 18, 19, 
f. 222. p. 22. See more thereof tit. Bar. 

Where it ſhall be ſaid to be performed, and 
yet the words performed and obſerved, where 
not, f. 7. p. 45 f. f. 15. p. 79, 80, f. 16. 

Rs ; p- 88. 
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p · 38. f. 17. P · 101. . 43. P- 19. f. 45 P- 1. 
5. f. 152. p. 7. f. 65. p. 8. f. 218. p. 3 
1. 219. p. 9, 10. f. 240. p. 43, 4 f. 281. 
p- 21. f. 343. p- 58. f. 372. p. 9 ? 
That lefiee, nor his aſſigns ſhall not aliene 
without licenſe, &c. what alienation ſhall be a 
breach of the condition, what not, f. 7. p. 4, 
5. f. 48. Pp. 1, 3. f. 65. p. 8. f. 334: p- 32. 
Without expreſſing any time in which it ought 
to be ormed, how, and within what time it 
ought to be performed, &c. f. 13. p. 68. f. 15. 
p. 81. f. 18. p. 102, f. 311. p. 84. f. 128. 
p- 89 f. 336. p. 34. f. 300. p. 39. f. 329. 
p- 2 354. p. 32. f. 261. p. 9. f. 337. 
. + To. 139. p- 32. 
. De on nba ſeveral acts to be done by 
ſeveral perſons, who ſhall do the firſt act in per- 
formance of the condition, f. 13. p. 65. 68. 
f. 15. p. 81. f. 76. p. 29, 30. f. 31. p. 217. 
f. 311. p. 84. f. 336. p. 34. 39. f. 371. p. 1, 2. 
Where it ſhall be extinct. or ſuſpended by 
matter ex pe facto, where not, f. 45. p- 5, 6. 
f. 69. p. 36. f. 127. p. 53. f. 157. p. 29. 
f. 311. p. 84. f. 334. Pp. 3% f. 348. p. 13. 
Where it ſhall be apportioned, where not, 
f. 69. p. 36. f. 334+ p- 32- f. 308. p. 75. 
Where it ſhall run upon all the eſtates limited 
by grant, or, &c. where not, f. 127. p. 53. 
f. 348. p. 13. f. 117. p- 74+ 
Where it is not to be performed 


without notice 


or requeſt made, &c. where contra, f. 139. 


p- 32. f. 218. p. 3. 5. f. 311. p- 84. f. 14. 
p. 74. f. 354. p- 32. f. 361. 3 9. f. 371. 
P- 6. f. 222. p. 21. See more tit. Demand. 

How condition upon a feoffment to pay money 
to the feoffee, his heirs or affigns, ſhall be per- 
formed, and to whom the payment ſhall be 
made, f. 180. p. 40. 

Where a condition broken ſhall avoid the 
elt:te made ab initio, and to what intent, where 
not, f. 176. p. 30, 31. f. 336. p. 34+ f. 127. 
P. 53» 54, 55+ f. 117. p. 74. f. 343+ p· 37+ 58. 
Where a condition which gives re- entry to a 
ſtranger ſhall be void, where not, f. 33. p. 12. 
f. 221. p. 20. f. 157. p. 53. 

Ho a condition upon grant of annuity un- 
til he be advanced io a benefice ſhall be per- 
tor med, and what act ſhall be performance, or 
diſcharge of it, f. 15. p. 76. 82. f. 86. p. 97. 
f. 191. p. 20. See thereof tit. Annuity. 

Where, and how, condition upon bond to 
ſtand to the award of &c. ſhall be performed, 
Kc. f. 14. p. 74. f. 15. p. 81. f. 218. p. 5. 


f. 242. p. 51. 
| Confeſſion. 

Of the action in part atter plea pleaded in bar, 
and where, f. 265. p. 2. 

Where Dft. may wave his plez in bar, and 
conteſs action, where not, f. 265. p. 2. f. 101. 
Þ- 76. f. 204. p. 2. f. 182. p. 55. 

Confirmation. See Releaſes. 
By the lord to his tenant ſhall cliange or ex- 
tinguiſh the tenure, where not, f. 230. p. 57. 

Where reſervation of a new tenure upon 
conhi mation made by the lord to his tenant 
ſhall be void, ibid. 

By one jointenant to his companion, how it 


ſhall cnure, f. 126. p. 48. f. 263. p. 34, 35+ 


Where made to baron and feme ſhall give 


eſtate to which of them ſoever had nothing be- 


fore, f. 126. p. 48. . 
To the tenant for life, remainder over to a 


ſtranger in fee, how it ſhall enure, f. 226. ab 
* 


Void for want of poſſeſſion in him to w 


was made, and where, f. 263. p. 36, 37. f. 109. 
p- 37. f. 269. p. 20. 1 


Made to the particular tenant by him in re- 
verſion, or other who hath right, ſhall enlarge 
the eſtate, where not, f. 126. p. 48. f. 263. 


P- 34. 35 f. 269. P» 10. f. 145. P · 65. K. 1606. 


27. 
8 To tenant at will, where it ſhall be good, 
where not, f. 269. p. 20. | 

Where a deed made by ded! et conceſſi, or 


without words of confirmation, ſhall be a con- 


my 


firmation, where not, f. 302. p. 43. f. 178. 


p- 37+ f. 269. p. 20. f. 234. p- 18. f. 272. 


p- 34. f. 2 21. f. 116. p. 72. 
Where confirmation to the leſſee for years, 


for part of the time of his leaſe, ſnall be good 


„ 


for the entire term, f. 52. p· 4, 5 f. 338. p 43.· 


Where a leaſe, 
not 


t, or &c. by a biſhop is 
in ſucceſſion without confirmation of 


the dean and chapter, where contra, &c. f. 53. 
. 7. f. 80. p. 56. f. 107. p. 28. f. 123. p. 37. 


139. p. 35. f. 145. p- 65. f. 244. p. 60. 
f. 282. p. 26. f. 370. p. 62. 
f. 194. p. 33. f. 221. p. 20. f. 156. p. 26. 

Where leaſe or grant made 
prebendary is net good againſt the ſucceſſor 
without confirmation of others, and of whom, 


f. 171. p - 3. 


by a parſon or 


f. 52. p. 4, f. f. 61. p. 30. f. 356. p. 42. 


f. 106. p. 21. f. 338. p. 43. f. 133. p- 1. f. 69. 


P+ 30. t. 72. P- 5 f. 221. P- 18. t. 239. Pp-· . 


41, 42. f. 252. p. 95 . 55. P- 35. 38. 
Where leaſe, or &c. made by a dean is not 


good againſt the ſucceſſor, without confirma- 
tion, and of whom, where contra, f. 349. p. 18. 


f. 273. p. 357 36, 37, 38. f. 40. p. 71. 

Of the King, where neceſſary, where not. 
and where it ſhall be void, f. 273. b. 38. f. 276, 
p- 53+ f. 326. p. 3. f. 292. p- 70. f. 263. p. 37 

By parliament, f. 263. p. 36, 37. f. 196. 
p- 42. f. 245. p- 97. See more f tit. 
Statutes. 

To tenant at will, where, and what ſhall en- 
large his eſtate, what not, f. 269. p. 20. 

Where acceptance of rent ſhall be a confir. 
mation of the ſeaſe, where not. Sce tit. Accep- 
tance. 

Confiderations. 
To raiſe uſes, or change uſes, what ſhall be 


ſufficient. See tit. Uſes. 
To make aſſumpſit, what ſhall be ſafſicient, . 
what not. See tit. Afton upon the Caſe. 


Conſptracy. 


Where it lies on acquittal upon an inditment, 


where not, f. $5. p. 87. f. 28. p. 188. 

Does not lie for kim who is a:quitted upon 
arraignment, where he might have acquitted 
himielf by pardon, f. 28. p. 189. f. 85. p. 87. 

Conſcience: ee Subpana. 
Conſultation. 

Where conſultation ſhall not be granted upon 
ſuit in court chriſtian for t ches, t. 170. p. 5. 
See more of Conſultation iu tit. Prod. dition. 

Con- 


THE 


: Contempt. 

It is not neceſſary to Dfi. in attachment upon 

z prohibition to traverſe the contempt, f. 170. 
55. | 

1 Where, and what re out of the realm, 

without leave of the King ſhall be a contempt, 

what not, f. 296. p. 19. f. 128. p. 61. f. 176. 

p. 30. See tit. Fine to the King. 

In him who refuſes to return into the king- 
dom upon the mandate of the King, ſent to 
him for that purpoſe, being beyend the ſea, 
f. 128. p. 61. f. 176. p. 30, 31. f. 375. p. 21. 

What thing ſhall be forfeited by him who re- 
Fuſes to return into the kingdom, &c. ibid. 

Where a man ſhall not have a traverſe to the 
certificate of the contempt, f. 177. p. 31. 

In ſheriff ele&, in refuſal to take his oath, 
f. 168. P · 19. 

See more of contempt, tit. Fine to the King. 
Continuance. See Jour. | : 

Where tenant or Dft. puis darrein continu 
ance may plead death, &c. where not, f. 152. 
p. 78. f. 258. p. 17. f 

Where it ought to be from one term to the 
next term, and where a term may intervene, 
f. 175. p. 23. f. 195. p. 38. 

Where, after continuance, the tenant may 
plead a releaſe, and what, f. 201. p. 66. f. 361. 

+ TOs 
n Where tenant pleads entry of the demandant 
pris darrein continuance, f. 226. p. 40. f. 76. 
32. 
a Upon a writ of enquiry of damages, whether 
neceſſary, f. 196. p. 39 · 
Upon what roll. continuance ſhall be entered, 


f. 223. p. 27. | 
Contract. 
: Of trees by the leſſor during the leaſe, whe- 
ther it be good, f. go. p. 8. f. 36. p. 36. 
Where it ſhall not be good without preſent 
P where contra, f. 29. p. 201. 203. 
99. p. 66. f. 76. p. 29. 
Is not perfect without a gzzd pro quo, f. go. 
p- 8. f. 336. p. 34. 
. In market what changes property, what not, 
99. p. 66. | 
| Confitional, how it ſhall have relation, &c. 
f. 29. p. 203. f. 99. p. 66. f. 76. p. 29. 
Where it ſhall be gone and determined by 
bond made, or judgment in court given upon 
its where not, f. 82. p. 72. f. 21. p. 131, 132. 
f. 51. p. 14. f. 82. p. 72. f. 230. p. 56. 
Where a maſter ſhall be charged by the con- 
traci of his (ſervant, where not, f. 230. p. 56. 
Where, and what contracts of the feme thall 
bind the huſband. See tit Baron and Feme. 
Contra formam Collationis. 
Where, and in what caſe it lies, and for whom, 
f. 109. p. 38. 
In the King, and where, f. 109. p. 38. 
Conuſance. ; 
Where it ſhall be allowed in an action which 
was not at the time of the grant, but given at a 
later time by the ſtatute, where not, f. 85. p. 88. 
f. 202. p. 70. 
When it ſhall be granted in maintenance, and 
where, f. 85. p. 88. 
Where it ſhall be granted where he is the 


TAB L x. 

ſame party, &c. who demands it, f. 256, 

p- 26, 27. ; 
Where it mall not be granted upon letters pa- 


tent without allowance, &c. where contra, f. 157. 
p- 27. f. 268. p. 18. 

Where it ſhall be demanded by bailiff or at- 
torney, f. 157. p. 27. 

Where and when it ought to be demanded in 
a writ of annuity, f. 156. p. 26, 27. 

By what words in letters patent a man ſhall 
claim conuſance of plea, and what are ſufficient, 
what not, f. 268. p. 18. f. 202. p. 70. 

Where it ſnall be granted in aſſize, where not, 
f. 168. P- 18. 

Where it ſhall be granted in attaint, where 
not, f, 202. P- 70. 

Copybold. : 

How, and in what place the copyhold of an 
ideot ſhall be ordered, f. 302. p. 46. 

Where grant by him who is not lord of the 
manor in poſſeſſion ſhall+ be good, where not, 
f. 288. p. 54. f. 375. p. 21. 

Where a copyholder ſhall be judged in actual 
poſſeſſion without admittance, and to what in- 
tents, where not, f. 291. p. 69. f. 302. p. 43. 
f. 264. p. 38. 

What ſhall be paſſeſſio fratris of a copyheld, 
to make a ſiſter heir, f. 291. p. 69. 

Where grant by the lord pro tempore ſhall be 
uo and ſtand, &c. where not, f. 375. p. 21. 

251. p. 89. f. 342. p. 55, 56. 

Where it ſhall be deſtroyed and extinguiſhed 
by leaſe, or other eſtate made thereof by char- 
ter, where not, f. 30. p. 207. f. 114. p. 61. 

What are good cuſtoms of copyholds, f. 114. 


p- 61. f. 192. p. 23. f. 251. p. 89. & 92. 


f. 342. p. 55. 

Where a woman ſhall be endowed of copy- 
hold, and how, &c. f. 251. p. 89. f. 192. p. 23. 
f. 342. p. 55. 

Grant void by default in the ſteward, and 
where, f. 375. p. 21. f. 251. p. 92. 

Surrender out of court, f. 251. p. 92. 

Granted in reverſion good, and where, f. 264. 
P- 38. f. 251. p. 89. f. 342. p. 55. 

Surrender by baron is not a diſcontinuanee 
to the temey f. 264. p. 38. 

Where the lord of the manor ſhall be com- 
pelied to hold his court, f. 264. p. 38. 

Where the lord upon ſurrender into his hand 
to another's uſe may retain the copyhold, where 
not, f. 264. p. 38. 

Forfeited by refuſal to make preſentment, 
&c. f. 211. p. 31. 

Corody and Penſion. 

Where and what may be granted to many, 

where not, f. 149. p. $1. 


Where the King's ſeiſin of corody ſhall give | 


him title to have corody, f. 269. p. 19. 


Where the King ſhall have corody of com- 37 


mon right, where not, f. 269. p. 19. 


Where the King may extinguiſh his corody, I 


and by what words, f. 269. p. 19. 


Lolt by not continuing his attendance for it, * 


f. 336. p. 34. 
Drone. 
Where a man arraigned ſhall plead by coun- 


el, f. 296. p. 20. 
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? 
Where one may juftify the killing of another 
where f. 326. 3. 0 

F tony of the , wR-4 of man, and where, 
f. 326. p. 3+ f. 104. p- 13. f. 263. p. 36. 
Felony in practiſing the art of multiplication, 
f. 88. p. 105. ; 

To what felonies there may be acceſſaries, to 
what not, f. $8. p. 105. 

Petit treaſon, where, and in whom, where 
not, f. 128. p. 57. f. 235. p. 19. f. 332. p. 25. 
f. 50. p. 4. See tit. Indidments. 

Where a man ſhall plead over to the felony, 
f. 88. p. 107. 

What ſhall be burglary, f. 99. p. 58. See 
tit. Indi ments, ; 
Who ſhall be acceſſory, and when he ſhall 
be arraigned, f. 88. p. 105. f. 254. p- 103. 
f. 186. p. 3. f. 120. p. 10, 11. See more of 
acceſſory, tit. Appeal. 8 

Where a man upon appeal ſhall be arraigned 
at the ſuit of the King, where not, f. 120. p. 13. 
f. 290. p. 20. | 
What ſhall be miſpriſton of treaſon, f. 296. 
Pp. 21. See more. tit. Treaſon. | 
Treaſon for counterfeiting or coining money, 
f. 269. p. 21. of Treaſon ice more, tit. 
Treaſon. ; | 
Where a man convicted. or attainted, ſhall 
be again arraigned, wert not, f. 308. p. 73. 

Where the Teach of a man ſhall be murder, 
where not, f. 128. p. 60. f. 332. p. 25. f. 186. 
p-. 2. and 3. dee tit. Iadietment. 


f. 5. P. 2. & 3. f. gg. p. 61. See tit. Indift- 
ment... | 

Felony for breaking priſon, f. 99. p. 60. 
Infant felon, at what age, f. 104. p. 13. 


they ought to find who is guilty of the fact, 

where not, f. 238. p. 36. 

Where a man ſhall have judgment fort and 

dure, f. 241. p. 49. f. 205. p. 4. f. 268. p. 18. 
See more of Corone, tit. Clergy, aud Appea!, 

and Indittment. 

Where a man ſhall have Clergy. See tit. 

Clergy. | | 


Forfeiture and Treaſon. 
: Corowttrs, | 

Where proceſs ſhall be awarded to then. See 
tit. Proceſs, aud Certiorari and Eledion. 
Corporations. See Abley. 
Cannot be ſeiſed to awre , f. 8. p. 18. 
Capacities of corporations t& purciate lands, 
goods, or any other thing, f. 8. p. 18. f. 83. 
p. 77. f. 86. p. 96. 97, 98. f. 48. p. 15. dee 
more thereof, tit. Capacity. ke 

Abil'ties of corporations to aliene or leaſe 
lands, or any other thing, f. 40. p. 72. f. 58. 
p. 7. f. 46. p. 1. f. 97. p. 45. Sce more 
thereof, tit. Confirmation. 
Where, ſucceſſor ſhall have debt on bond, 
where not, f. 48. p. 15. 
Who ſhall have aſſize of diſſeiſin made to the 
predeceſſor, who not, f. 86. p. 96, 97, 98. 
Cannot be by preſcription without the King's 


P. 79s 8 


rior court, and who, f. 287. 
Felony of goods, where, and what ſhail be, 


Where, if the jury acquit the party arraigned, 


Forteitures for treaſon or felony. See tit. 


grant, f. 81. p. 64. f. 267. p. 12. & 13. f. T 


ST TAB: Bs 


What things they cannot gfant or do without 
deed, 6 102. p. 83. f. 222. p. 21. f. 58. 
7. f. 145. p- 65. 1 
N What Wo ha a college, what not, f. 31. 
P+ G4, f. 267. p. 12. & 13. 

Where the King's grant to the body which is 
not corporate. ſhall make them corporate, and 
of capacity, and to what purpoſe, f. 100. p. 70. 

How they ought to enter for condition broken, 

f. 102. p. $3. f. 222. p. 21. 

Where a grant or leaſe made by a corpora- 
tion ſhall be „without names of baptiſm, - 
of them, or any of them, where not, f. 106. 

p- 21. f. 86. p. 96, 97, 98. 

Where leaſe made by a corporation ſhall be - 

good no withſtanding the milnumer of the per- 


ſor of the leflor, or Co 1 150. P- 85. f. 278 
p- 1. | | 


PSA Corpus cum Cauſc. 

For him who is in execution upon condem- 
nation, and how he ſhall be treated thereupon, 
f. 61.p. 29. f. 152. p. 6. f. 197. p- 44+ f. 214. 
p- 47. f. 275. p- 46. See more cot, tit. 
Cyndemnation and Execution. 

For a miniſter of the court, and where, f. 287. 
p- 48. f. 175. p. 26. See more thereof, tit. 
Privilege, | 

For him-who hath ſuit depending in a ſupe- 

p- 48. dee moe 
of this, tit. Privilege. "gl; 
Coy/inage, f. 290. p. 64. a 
| (Colts. | 6d 

Where, and in what actions Dft. ſhall recs 
ver, f. 32. P--5- f. 77. p. 36. | 

In a writ upon the ſtatute, of 8. H. 6. of 
forcible entry, aud what, f. 214. p- 45. f. 141. 

45. 

: In action upon the ſtatutes of 2. H. 4. ard 
13. K. 2. of the admiralty, and what, f. 159. 

38. T 
r In waſte, not, f. 162. p. 51. 

In an action upon the ſtatute 1. & 2. P. & 
M. for driving a diſtreſs taken in one county 
into another, not, f. 177. p. 32. 

In a writ of entry, and what, f. 299. p. 34. 
Sce more of Coſts, tit. Damages. 

Coverture. See Baron and Feme. 
County Palatine, and Cinque Ports. 

Where, and what office, ünding tenure of 
the King in capzte, of lands OL Count 
Palatine of Cheiter, ſhall be void, f. 303. p. 47. 

Where, and in what place, livery ſhall be 1ued 
of lands in the County Palatine of Cheſter, 
f. 303. p. 47. f. 359. p. 3. 4, 5. | 

In what piace error ſha.l be ſued upon er- 
rogeous: judgment within the County Palatine 
of Cheſter, aud how ſuch error ſhall be reform- 


— 


ed, f. 320, p. 19, 20, 21. f. 345. p. 6. 


To whom procels lent to the County Pala- 
tine of Cheſter, out of the King's courts, ſhall 
be directed, f. 320. p. 19. 21. f. 345. p. 6. 

How error made in the County Palatine of 
Durham ſhall he retormed. f. 250. p. 86. | 

How error within the Cinque Ports ſhall be 
retornied, f. 376. p. 23. 

What leaſe, grant, or &c. of lands within, 
or holden of the Duchy of Lancaſter ſhall be 
good, what not, f. 232. p. 7, 8. f. 209. p. 22. 

CoVenartse 


THE TAB L E. 


Covenants. IE, 
Againft executors upon the deed of the teſ- 
tator, and where, f. 324. p. 34. f. 14. p- 69. 
f. 114. p. 60. f. 257. p. 13, 14. See more 
thereof tit: Aſets, and tit. Charge. 

Where it ſhall be nded to have the 
force _ effe of a - ition, where not, f. 7. 
P+ 3+ f. 19. p. 117. f. 150. p. 83. See more 
thereof, 4 18 5 

Againſt a feme after the death of her baron 
upon covenant made during coverture, and 
where, f. 13. p. 65, 66, 67. See more thereof, 
tit. Baron and Feme. 

. Againſt an heir upon deed and covenant of 
his father, where not, f. 14. p. 69. f. 257. 
P- 13. 14. See tit. Aſſets, and tit. Charge. 

Where a ſpecial covenant between the parties 
tolls the generalty of the common law, where 
not, f. 45. p. 2. f. 19. p. 115, 116, 117. f. 198. 
P+ 53. f. 314. p- 94. See thereof tit. Re- 
ſervation. 

By the heir upon covenant made to his an- 
ceſtor, and where, f. 24. p. 149, 150. f. 337. 
P+ 39. See tit. Debt. 

When it lies by or againſt aſſignee, f. 27. 
p- 172. 178. f. 257. p. 13, 14. f. 356. p. 41. 

Between leſſor aud leſſee, and where, a 
when the one may have action againſt the other, 
and upon what breach of covenant, where not, 
f. 33. p. 10, 11. f. 198. p. 53. f. 324. p- 34+ 
f. 2 94. f. 57. p. 24. f. 257. p. 13, 14. 

By leiſee upon ouſter againſt the leſſor, where, 
&c. where not, f. 57. P-· 24 f. 257. P- 13, 14 
t. 323. p. 8. 

By leſſor againſt leſſee for non-payment of 
rent, f. 57. p. 24, 25. 


To make rations, &c. how it ſhall be 
expounded, and intended, f. 33. p. 10, 11. 


f. 198. p. 53. f. 314. p. 94. f. 324. p. 34. 
Where covenant ſhall be pleaded in bar of 
another action, or ſheu n in pleading to main- 
tain another action, where not, f. 198. p. 53. 
f. 314. p. 94. f. 272. p. 34. f. 7. p- 3- 
See thertot, tit. C:rcrity of Action, and tit. 
Bar. 
Count. 

Where a double count ſhall be 
not, aud what ſhall be double, f. 297. p. 26. 
f. 74. p. 20. 

In debt on a bond to perform covenants in an 
indenture, what ſhall be good, f. 297. p. 26. 

In a writ of covenant, what ſhall be good, 
f. 297. p. 26. f. 257. p- 13. 

a count ſhall be good by reaſon of 
intendment, where not, f. 312. p. 86. f. 97. 
p- 46. f. 304. p. 52. f. 305. p. 57. f. 319. 

17. f. 326. p. 1. f. 257. p- 13. f. 254. p · 1. 

te lit. Pleading. 

Count upon the ſtatute of 51. H. 3. quod 
nullus diſtringatur per averia carucæ, Sc. 
what ſhall be good, f. 312. p. 86. 

Count in appeal of rape, what ſhall be good, 
f. 312. p. $6. f. 202. p. 68. 

In an action on the caſe for miſturning of 
water, what ſhall be good, what not, f. 319. 

Ry 
E In action of debt by leffor againſt deviſce of 
the leſſee of his term, what ſhall be good, 
F. 254. P 1. 


good, where 


In action on the caſe ag: | 
what ſhall be good, what not, f. 266. p. 9. 

Where count of a particular eſtate, without 
ſhewing the commencement of it, ſhall be good, 
where not, f. 93. p. 27. f. 135: p. 15: f. 79. 
p. 51, 52. f. 101. p. 76. See thereof tit: 
Pleading. : 

Shall not abate for want of form; f. 299. p. 32 


igainſt an innkeeper, | 


In formedon in deſcender, what ſhall be - 


what not, f. 11. p. 50. f. 216. p. 56. f. 290. 


p- 62. f. 315. p. 107. f. 278. p. 24 | 

In ejectione firma, what ſhall be good, what 
not, f. 97. p. 43. 45. f. 236. p. 43. f. 304. 
5. 5 f. 305. p. 37. f. 357+ p- 46. f. 258. p. 16. 

ad for not ſhewing a place in it where, 
&c. f. 15. p. 76, 77, 78. f. 39. p- 62. f. 153. 
p. 11. f. 347. p- 9 · See tit. Pleading. 

In annuity, what ſhall be geod, what not, 
f. 15. p. 76. f. 221. p- 18, 19. See thereof, 
tit. Annuity. 

Where à count, which was faulty, ſnall be 
made good by plea of the Dft. where not, 
f. 234. p. 18. f. 15. p. 78. f. 39. p. 62. See 
tit. Pleading. 

Where in debt on bond, what ſhall be good, 
what not, f. 15. P- 78. f. 39 P- 62. 

In appeal of murder, what ſhall be goody 
what not, f. 50. p. 9, 10. 

Where it ſhall not be for not ſhewing 
a certain time, &c. therein, f. 74- p- 19, 20. 


f. 97. p. 46. f. 89. p- 111. f. 357. p- 46. Sce 


tit. Pleadings. 

In action upon the ſtatute of 32. H. 8. of 
maintenance, what ſtall be good, what not, 
f. 74. p- 19, 20. 

In parti tione facienda, what ſhall be good, 
what not, f. 79. p- 52. 

In actions upon ſtatutes, who ought to ſet 
out the ſtatute, and how, f. 74. p- 19, 20. f. 95. 
p- 36, 37. f. 202. p- 68. See tit. Arion upo 
Statutes, And lee thereof, tit. Brief. 

Where, and in what actions, eſplees ſhall be 


alledged in the count, and in what perſons, in ' 


what not, f. 278. p. 2. f. 58. p. 89. f. 101. 


p. 76. f. 137. p- 23. f. 140. p. 41. f. 354. 

33. 

F In writ of entry, in nature of aſſize, what 
ſhall be good, what not, f. 101. p. 76. 

In formedon ix remainder, what ſhall be 
ood, what not, f. 136. p. 18. f. 216, p. 56. 
315. p- 101. 

In waſte, what ſhall be good, what not, f. 97. 
p-. 46. f. 234. p. 18. f. 153. p. 14. More 
thereof, tit. 22 

In waſte by ſurvivor leflor, what ſhall be 
good, f. 153. p. 14. f. 234. p. 18. 

In formedon in reverter, what ſhall be goed, 
what not, f. 216. p. 56. f. 315. p. 101. 

Where it ſhall be againſt a ſtranger to the 
writ, and when the Plt. ſhall be compelled to 
count againſt ſuch, f. 367. p. 41. f. 315. p. 1. 

In action upon the ſtatute 2. H. 4. of Ad- 
miralty, &c. by him who ſurvives, Where the 
firſt ſuit was againſt two, what ſhall be good, 
t. 159. p. 39. 

Againſt vouchee, f. 367. p. 41. 

Special upon a general writ, where it ſhall 
be good, and the writ maintained thereby, where 
nut, See tit. Brief, Ia 


* 


Ut 


in 4.4 c impedit, what ſhall be good. See 
tit. Quure impedit, and Preſentment to a Church. 
Court. 


Of prerogative of the archbiſhop; what is, 


4 O. p. . 
. In rf av a man ſhall ſve his livery out 
of the King's hands of lands in Ireland; f. 303; 
b e inclient to the manor, and cannot be 
gevered, f. 288. p. 54. See tit: [ncrdents, 
What may write to others to certify a record 
to them, what not, f. 32. J. 5. And lee thereof, 
tit. Certioravi and Record. 
In what court error in a County Palatiſſe 


all be reformed; &c. See tit. County Palatine, 


* 


Out of what court livery ought to be ſued of 
lands which are witkig a County Palatine. 
See County Palatine. | : 

Counterplea of Aid. See Aid of the King and 


Hd. 
Counterplen,of Receipt. 

Where a wife prays to be received on the de- 
fault of her huſband, what ſhall be good, what 
not, f. 315. p. t. f. 341. p. 51. 

Counterplea of Var rantry. 
wht ſhall be good, f. 341. p. $1. f. 367. 
31. f. 24. p- 152. 
nd 8 of Voucher. 

What ſhall be good, what not, f. 290. p. 62. 

f. 341. p. 52. | 
Comnt-rmand. 

Where authority, gitt, grant, licenſe, pre- 
ſentment to a church, er &c. ſhall and may be 
countermanded, repealed, and revoked, and by 
what acts, where not. See tit. Autherity, Li- 
cenſe, Preſentment to a church, and Repcal and 
Tejlament. 

C.uriely of England. 
Of an uſe before the itatute of uſes not, f. 9. 


* 


Although. the iſſue be never heard to ciy, 
f. 25. p. 159. ö 

What ſhall be ſufficient poſſeſſion to make a 
tenant by curteſy, what not, f. 95. p. 33. 
f. 148. p. 7C. f. 229. p. 49. f. 357. p- 44+ 

Cau/loms. 

That an infant; at the age of ſixteen years, 
may aliene h:s laundy f. 30t. p. 41. f. 263. p- 33. 

That an infant; at the age of ſixteen years, 
fall be put to anſwer to actions, f. 263. p. 33. 


Of land, ſhall go to a rent granted out of it, 
f. 5. p. i. See tu. Revts: : 


Where, and what ought to be ſhewn in plead- 
ing, by him who would avail himſelf of them, 


f. 27. p. 179. f. 163. p. 33. f. 74. pe 14. 
f. 122. p. 16. 


Of deviting lands, f. 33. p. 12. f. 135. p. 21. 
f. 5. p. 1. f. 74. p. 14. f. 235. p. 3. f. 357. 
p. 46. 

Of antient demeſne, is not extinct becauſe the 
land is become frank- fee, f. 72. p. 4. f. 279. 
P. 45. | 

Where, and what ſhall not be extinct, becauſe 
the land was once in the hands of thc King, 
f. s . 21. f. 326. p. 3. 

Ot foreign attachment in London, f! 196. 
p 42. f. 247. p. 73: f. 32, p. 72. | 

To levy tines iu antient demeſae, f. 373. 
ht > 
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Where not deſtroyed and extin by deed 
made of a thing which he claims of later time, 
where contra, 445. p. 13. f. 279. p- io. 

What are good and allowable, what not, 
f. 196. p. 42. f. 199. p. 58. f. 245. p- 67- 
f. 263; p. 33. f. 268. p. 16. f. 357: p. 46. 
f. 363. p. 26. f. See tit. Copyhotd and Pre- 
ſcription. N | 3 

To have an heriot, what ſhall be good, what 
not, f. 199. p. 58. | | 

To have an athze of Mort D'anceſtor, or &c. 
three ſummonſes, and three defaults, and as 


many diſtreſſes and defaults, and then the al- 


ſiſe to be taken by default, f. 268. p. 16. | 
That 4eviſe of land by tenant in fee ſimple, 
or leaſe by him made for more than fix years, 
ſhall be void; f.357. p. 46. | 
That baron aad teme may aliene &c. by 
ſurrender and examinatian in court; and ſh 


bind the wife for ever, f. 363. p. 26. 


In Wales, where, and what ſliall not be ex- 
tinet by the ſtatute 27. H. 8. which unites Wales, 
&c. f. 363. p. 26. | | | 

Of London, in bargain and ſale of lands 
there, f. 228. p. 30. N 

Of London, of replevin of cattle taken there, 
f. 245. p. 67. h 

Ot gaveikind cotcerning deſcent of &c. 
f. 3to. p. 18. f. 133. p. 5. 

In London, See tit. London. : 

Of cuſtoms, See further, tit. Preſcription. 

Corraption of Blood. | 

Where in the father or brother ſhall diſable 
the ſon or brother to inherit from him, or 
any other anceſtor, where not, f. 48. p. 16. 
f. 122. p. 24, 22. f. 274. p- 40. f. 332. p. 27% 

Curia Claudenda. 

Where, and for whom it lies, for whom not, 
f. 38. p. 32. f. 296. p. 19. | 

In what county it 6ught to be brought, pz 38. 


; $2. 

F Cuſtoms and Cuſtomer: 

Cuſtoms on merchandize, by what law they 
are due to the Kings of England, f. 43. p. 27. 
f. 92. p. 17. f. 165. p. 5, 6, K 7. 

Cuſtoms for merchand ige, where they ſhall he 
paid, and how, f. 43. p. 24. f. 165. p. 5, 65 
&, 7. - 


. 


; Damages. | 

WHERE damages thail be apportioned and 
ſevered againſt the Dits. f. 141 p. 45. f. 120. 
p. 10. f. 204. p. 3. See tit. Yeraia, 

Where, and in what actions Plt. ſhall recover 
double or treble damages, f. 2 14. p- 45. f 1594 
p. 38. f. 93. p- 25. f. 177. p. 32. f. 204. p. 1. 
f. 323. p. 28. f. 162. p. 51. 5 | 

In what actions Fu. hau recover coſts, in what 
not, p. 299. p. 34. |. 159. p- 38. f. 93. p.25. 
f. 177. p. 32. f. 194. p. 12. f. 236. p. 284 
f. 263. p. 33. t. 268. p. 16. f. 214. p45 
f. 141. p-. 41. Sce wits Cs. | 
In what actions Flu ſhall recover double of 
treble coſts, in what nat, f. 214. p. 45: f. 1596 
p. 38. f. 323. p. 28. f. 162. p. 511 

| tor cle enuy, what, f. 241; p. 45. fl 2142 
P» 45 : 
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In action on the caſe upon the ſtatutes of 
13. R. 2. and 2. H. 4. of ſuit in the Court of 
Admiralty, &c. what, f. 159. p. 38. 

Where it ſhall be recouped in damages, f. 2. 
a In waſte, what, f. 204. p. 1. f. 93. p- 25. 
f. 163. Pe 31 | 

In action upon the ſtatute r. & 2. P. & M. 


of diſtreſs, &c. what, f. 177. p. 32. 


Upon the ſtatute of forgery, what, f. 323. 
28. 

In dower, where, where not, f. 284. p. 33. 

f. 313. p. 92. 

In au4ita quereta, not, f. 194. p. 32. 

In quare impedit, where, and what, f. 236. 
p. 28. f. 77. p. 36. f. 241. p. 48. See tit. 
Jadg ment. 

Where, and in what actions the Queen or 
King ſhall recover damages, in what not, f. 236. 

28. | 
8 Where Plt. ſhall recover more in damages 
than he hath counted, where not, f. 258. p. 16. 

In writ of ayel not, f. 263. p. 33. 

In mort d'anceſtor, and what, f. 268. p. 16. 

In a writ of entry, what, and where, where 
not, f. 299. p. 34. f. 370. p. 61. 

For Df. in a writ of errer, and what, f. 77. 
p- 36. f. 32. p. 6. 

- In hat actions, and where Dit. ſhall recover 
againſt Pit. f. 77. p. 36. f. 32. p. 5. f. 118. 
P- 77. Sce thereoß tit. C/. 

Where a writ ſhall iſſue to enquire of damages, 
where not, f. 101. p. 76. f. 118. p. 77. f. 109. 
p-. 37. f. 196. p. 37. f. 313. p. 92. f. 204. 
3 1. f. 214. P-45. f. 258. p. 16. f. 241. p. 48. 

26. p. 171. 
Where the inqueſt taken at the bar enquires 
of the damages, where not, f. 101. p. 76. 
Where they ſhall be taxed by the court, 
where abridged, or increaſed by the court, 
where not, f. 77. p. 36. f. 105. p. 15. f. 258. 
p- 16. f. 32. p. 6. f. 26. p. 171. 
In action upon the caſe upon flander or aſ- 


ſumpſit, and what, f. 105. p. 15. f. 113. 


P+ 55, 56. 
W here in aſſize Plt. ſhall recover no damages, 
f. 354. p. 35. 
Againſt abettors, where, and when. See tit. 


Abeltors. 
[Day. See Jour. ] 
[ Debt. See Dette. ] 


Decies tantum. 
inſt a juror who takes money without 
giving a verdict, f. 95. p. 39- 
[ Deeds. See Faits.] 
Defence. 
It is not neceſſary for Dft. to make it, where 
conuſance of plea is demanded, f. 157. p. 27. 
Where it ſhall be made twice in one action, 
where not, f. 357. p. 46. 
Default. See thereof Demand. 
Where, when, and in what actions the in- 
queſt all be taken or awarded by default, in 
what not, f. 350. p. p. 21. f. 223. p. 27. f. 98. 
p. 51. f. 265. p. 1. f. 65. p. 3, 4. f. 268. 


10. : 
In right, peremptory, and judgment final 


thereupon, where, and when, f. 98. p. 525 53s 


27. f. 221. p. 20, 21. f. 222. p. 20. f. 348. 


141 11. 


See more hereof, tit. Droit. 
Demand. 

Where jurors ſhall be demanded, notwith- 
ſtanding default or nonſuit of the parties, here 
not, and at what day they are demandable, 
f. 98. p. 51, 52. f. 265. p. 1. f. 361. p. 10. 
f. 132. p. 76. f. 153. p. 12. 

Where, and at what day the parties are de- 
mandable, at what not, f. 214. p. 46. f. 252. 
P- 94. f. 265. p. 1. f. 286. p. 44. f. 103. p. 2. 
. 223. p. 27. F. 189. p. 12. And ſee more 
thereuf, tit. Non/ut, and Droit, and Jour. 

In pracipe quod reddat of lands, or &c. how 
they ſhall he made, and the form of them, 
f. 19. p. 111. f. 47. p.7, 8. f. 84. p. 83. f. 158. 
P- 31. Sce tit. Brief and Form. 

Of rent, to enter for condition broken, here 
neceſſary, and what ſhall be a good demand, 
what not, f. 51. p. 18. f. 68. p. 24, 25, 26, 


p- 13. f. $7. p. 104. f. 109. p-. 34. f. 130. 
P- 70. f. 329. p. 12. See thereof tit. Compu- 
tation, and Entre Congeaòle. 
Da ſeaſance. See Circnity of Action. 
Deodand. 
What thing ſhall be deodand, and where, 
what not, f. 77+ P+ 37. f. 107. P- 28. f. 262. 


p- 31. 
And goods of felons de ſe granted by the 
King, f. 177. p. 37. f. 107. p. 28. 


Deprivation. 5 a1 

Of incumbent for marriage, where, and when of 

it was cauſe, f. 133. p. 2. = c| 
Of incumbent for default of literature, f. 353. ⁵⁶¹ff. 
p- 30. f. 292. p. 1. & 2. f. 
Of incumbent by reaſon of plurality, f. 273. f. 
p- 35. f. 294. p. 5. f. 129. p. 66. See tit. cu 


Statute of 21. H. 3. c. 13. 

Of incumbent for not reading the articles 
according to the ſtatute 13. Eliz. f. 346. p. 7, 
3. See thereof in fit. S/atutes, 13. Eliz. | 

Where a church ſhall be void without ſentence Þ 
of deprivation, where not, f. 273. p. 37. f. 293. 


p- 3. f. 123. p. 37. = v! 
See more thereof, tit. Statutcs, and therein of 
21. H. 8. of Reſidence, and Preſentment to a by 
Church, and tit. Appeal. f. 
ä Demurrer. 
Sur evidence le plaint', del part def. ou av'eft WE hi 
priſe per def. f. 350. p. 21. S. 
Upon voucher peremptory, where not, f. 69. Wh * 
35 
F Waived, and where, f. 229. p. 51. See more WS wh 


thereof, tit. Waiver of Things, and tit. Con- * 3, 
feffion. 2 


Upon writ or count peremptory, where not, ] 

f. 39. p. 65. f. 341. p. 51. F 
Where, and what matters in fact ſhall be con- wh 
feſſed by demurrer in law, what not, f. 21. f. 3 
p. 127. f. 87. p. 102. f. 22. p. 135. f. 39.88 P 
p- 62. 65. f. 84. p. 82. f. 226. p. 40. f. 339, (P. « 
P+ 47. p-. 
Where, upon counterplea of voucher, it ſnall Q 
be peremptory, where not, f. 341. p. 51. = caſe 
Denizen. = 725 

Who ſhall be by birth, who not, f. 2248 *- 2 
p. 29. See tit. Alien. 2 F. 


Departurtiſ 


4 
* 


1 when 9 
f. 353 if 


f. 273. 
See tit. 
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| Departure. 
What ſhall be a departure from the count, 
what not, f. 167. p. 15. f. 291. p. 56. 


40. f. 103. p. 2. f. 291. v. 66 
. my Deputy. 

Where, and what offices may be executed by 
deputy, what not, f. Ay 4 23. f. N 29. 
f. 7: p. 10. f. 278. p. 5. f. 238. p. 38. f. 197. 
p- 47. See more hereof tit. A/fanee. | 

Deraignment. See Chatte!s, 
Dette. 


By executor of executor, or againſt executor 


of executor, where it lies, where not, f. 160, 
p- 42. f. 174, p. 21, 22. 
_ recognizance, f. 219. p. 9. f. 369. 
* 5 . 
K Upon contract, for whom, and againſt whom 
it lies, where not, f. 230. p. 56. f. 4. p- 3. 


f. 247. p. 77. f. 20. p. 122. f. 21. p. 131.141. 


Againſt an ordinary, where it lies, where not, 
f. 232. p. 5. f. 247. p. 73. f. 166. p. 11. 

Againſt executors of the ordinary, f. 271. 

26. 

By adminiſtrator, and form of the count, 
f. 236. p. 27. 

Againſt baron on the contract of his wife, 
where not, f. 234. p. 17. See tit. Baron and 
Feme. 

What perſon ſhall be charged in debt as heir, 
and what lands, f. 239. p. 39. See more there- 
of, tit. A eis, and therein where the heir ſhall be 
charged for the debt of his father, f. 14. p. 69. 
f. 23. p. 142. f. $1. p. 62. f. 111. p. 46. 
f. 124. p. 38. f. 149. p. 80. f. 204. p. z. 
f. 368. p. 46. f. 271. p. 26. And ſee tit. Exe- 
culions. 

Againſt heirs in gavelkind, f. 239. p. 39. 

Where it ſhall be in the debet and detinet, 
Where in the detinet only, f. 239. p. 39. f. 24. 
p. 154. f. 234. p. 17. f. 81. p. 67. f. 344+ p. 1. 

Does not lie for the ordinary, f. 247. p- 73. 


By a ſervant for his ſalary againſt his lord, 


where it lies, where not, f. 248. p. 79. 

Againſt the heir of gaoler for eſcape ſuffered 
by his father, it does not lie, f. 271. p. 26. 
322. p. 25. 

Againſt executor and adminiſtrator, and what 
27 be a bar en what not, F 2. p. 3, 4, 
5. I. 80. p. 54, 55. f. 322. P+ 25. f. 174. p. 21, 
22. f. eh ny See ua; tit. Aſſets. 

Upon a leaſe for years, for whom, and againſt 
whoin it lies, againſt whom not, f. 4. p. 1, 2, 
3, 4. f. 247. p. 77. f. 254+ P+ 1. f. 31. p. 211, 
212, 213. f. 33. p. 16. f. 139. p- 37 

For relief, f. 24. p. 149+ f. 139. p- 37. 

For arrearages of an annuity, where it lies, 
where not, f. 15. p. 76. f. 227. p. 43, 44: 


. 370. p. 62. f. 377. p. 28. f. 270. p. 23. 


For arrearages of rent ſervice, here not, t. 13. 
P- 60. f. 21. p. 129. f. 375. p. 20. f. 24. 
P+ 150. f. 270. p. 23. 

Or account, or detinue, or action vpon the 
caſe at election, &c. and where, i. 20. p. 127. 
125. f. 21. p. 129. f. 22. p. 134. f. 57 P+ 27. 
t. 239. P. 56. Sec more thereof, tit. #.1ce104i. 

For tic heir, where it lies, or by lusceſlor 


What ſhall be from the bar, what not, f. 253. 
p- 101. f. 371. p. 1. & 2. f. 31. p. 217. f. 95. 


TABLE. 


of a body corporate, f. 24. p. 149, 150. f. 48. 
P. 15. | 

For a nomine pan, f. 24. 149, 150. 

By or againſt executor of an adminiſtrator, 
or adminiſtrator of adminiſtrator, f. 47. p. 12. 
f. 112. p. 51. f. 160. p. 42. 

For damages recovered in another action, and 
where, f. 32. p. 6. f. 107. p. 24. f. 299. p. 34. 
f. 368. p. 45. . 

Where it ſhall be diſcharged by another debt 


made upon that, or by recovery, &c. See tit. 
Contratt. 
Againſt a gaoler upon eſcape. See tit. Bar 


and Eſcape. 
Detinue, 

Where, and of what thing it lies, where not, 
f. 22. p. 137, 138. f. 29. p. 201. 

Or action upon the caſe at election, and 
where, f. 121. p. 15. f. 22. p. 137. See more 
thereof, tit. Eled i ion. 

Proceſs upon detinue, f. 222. p. 23, 24. 

Of charters by the feme, bar of dower. See 
tit. Dower, 

. Divorce. 

Cauſa frigiditatis, and the effect thereof, 
f. 178. P. 40. 

Cauſa frecontrattus, f. 105. p. 17. 

How the lands or goods of the huſband and 
wife ſhall go, and whoſe they ſhall be after di- 
vorce, f. 13. p. 61, 62, 63. f. 147. p. 76. 

Devenerunt, 

Where and in what caſe it lies, and the form 

thereof, f. 360. p. 4. 
Devaſtavit, 

What ſhall be by the act of executor, ad- 
miniltrator, or ordinary, f. 32. p. 2. f. 80. 
p- 53, $4, 55. f. 185. p. 67. f. af 16. 

210. p. 23. f. 232. p. 5. See more reof, 
tit. Aſſets and Executors. 
Dewiſe, 

Of rent, f. 5. p. 1. f. 139. p. 37, 38. f. 319. 
p- 16. f. 253. p. 99. 

Where it ſhall be void in the limitation, f. 4. 

. 7, 8, 9, 10. f. 33. p. 12. f. 323. p. 29. 
« 124+ p. 38. f. 220. p. 12. f. 8. p. 8. f. 326. 


. 

Of land, f. 124. p. 38. f. 127. p. 51, 52, 53. 
f. 371. p. 5. f. 357. p. 44. f. 33. p. 12. f. 133. 
P- 5 f. 166. p. 3, 9. f. 261. p. 27. f. 61. p. 31. 
dee tit. Cem, and London, and Stat. of Wills. 

Of goods perſonal, or chattels real, f. 272. 
p. 33. f. 139. p- 37. f. 164. p. 57. f. 254. 
p- 1. f. 358. p. 50. f. 3. p. 8. f. 307. p. 69. 
f. 4. p. 7, 8, 9. f. 59. p. 15. f. 328. p. 11. 

Where and what manner of limitation in a 
deviſe ſhall make an eſtate tail by implication, 
what not, and in whit perſon, ſ. 124. p. 38. 
f. 133. p. 5. f. 166. p. 8, 9. f. 171. p. 7. 
f. 326. p. 1. f. 357. p. 44. f. 8. p. 8. f. 122. 
p- 20. f. 303. p. 49. f. 323. p. 29. f. 333. 
p- 29. f. 354. p. 33. f. 330. p. 20. 

W here, and what manner ot limitation ſhall 
make an eſtate for term ef life by implication, 
what not, and in what perſon, f. 124. p. 38. 
f. 371. p. Ff. f. 357. p- 44+ i. 8. p. 8. f. 307. 
p. 69. f. 358. p. 50, 51. t. 326. p. 1. f. 354. 
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Hall be good, what not, and what ſhall be a 
condition, what not, f. 33: P- 12. f. 127. p. 51, 
52. 54. f. 4. p. 7, 8. 10. f. 74. p. 16. f. 371. 

. 5. f. 8. p. 8. f. 74. p. 18. f. 247. p. 13. 

143. p. 54. f. 117. p. 74. f. 128. p. 59. 
f. 163. p. 52, 53. f. 317. p. 5. f. 333. p. 29. 

To a monk void, f. 127. p. 54. 

Of gavelkind land, upon what limitation the 
heir at common law ſhall have all, where not, 
but all the ſons together, f. 133. p. 5. f. 317. 
P- 5. See thereof, tit. Diſcent. 
That his feoffees or executors ſhall ſell his 
land, &c. what ſale made by them ſhall be 

ood, what not, &c. f. 2. p. 5. f. 177. p. 32. 

219. p. 8. f. 371. p. 3. f. 210. p. 24. 

Where, and by what manner of limitation it 
does not give any uſe or intereſt, but only au- 
thority, where contra, f. 219. p. 24. f. 166. 
p. 8, 9. f. 219. p. 8. f. 371. p. 2: f. 26. 
p- 170. f. 59. p. 16. f. 328. p. 11. 

Where, and by what limitation eſtate and in- 
tereſt ſhall be given to a certain time, and when 
the time ſhall be determined, f. 210. p. 24. 
f. 177. p. 32+ f. 127. p. 51. f. 142. p. 51, 53. 
f. 124. p. 38. f. 307. p. 69. f. 328. p. 11. 
f. 342. p. 54. i 

Execution of the deviſe, and where the aſſent 
of the executor is requiſite, where not, f. 254. 
p- 1. f. 367. p. 39+ f. 358. p. 50, 51. f. 139. 
p- 35. f. 277. p. 59. f. 272. p. 33. f. 110. 


39. 
n of all his lands in the vill of A. and in one 
hamlet by name, having lands in the ſaid vill, 
and in two hamlets in the fame vill, how much 
paſſes, f. 261. p. 27. 

Where particular deviſee may prejudice thoſe 
in remainder, where not, f. 8. p. S. f. 74. p- 18. 
f. 358. p. 50, 51. f. 328. p. 11. 

What manner of limitation in a deviſe ſhall 
make the deviſees jointenants, what not, f. 24. 
p- 158. f. 351. p. 20. f. 326. p. 1. f. 333. 
p- 29+ 

Of a moiety or third of all his s to 
his wife, bow it ſhall 223 f. N 5. 
f. 164. p. 57. 

To the wife, where it ſhall bar her from de- 
manding dower by common law, where not, 
f. 61. p. 31. f. 220. p. 12. 

To the iſſue in ventre /a mere, f. 303. p. 49. 
F. 342. p- 54+ | 

By ceftuy que uſe, what ſhall be good, and 
where, what not, f. 143. p. 54: f. 324. p. 29. 
f. 24. p- 14. f. 354. p. 33. 

Without limiting what eſtate, where the whole 
eſtate of the deviſor paſſes, f. 305. p« 69. 

Revoked, See ti. 7cftament. 

Diviſions of portions upon deviſes; See tit. 


Expaſitions. 


Diſceni. 

To a man born out of the kingdom, and 
where, f. 224. p. 29. 

To the half blood where, wherg not, f. 156. 
p- 24, 25. f. 11. Þ 40. f. 96. p. 5. f. 274. 
p- 43. f. 291. p. 69. f. 308. p. 74. 

What ſhail be poſſeſſion ſufficient to make the 
ſiſter heir, what not, f. 11. p. 40. f. go. p. 5. 
f. 274. p- 43+ f. 291. p. 69. f. 156. p. 24, 25. 

Where it ſhall not toll entry, 1. 12, p. 58. 


T 


not by deſcent, where contra, f. 134. p. 7. 


Pofition, and Eftate. 


f. 35. p. 28. f. 143. p. $7+ f. 219. p. 7. f. 266, 
p- 10. f. 302. p. 43. See Entre Congeable. 
Of chattels, and where, f. 24. p- 149, 1 50. 
8. p. 8. 8 

Where the courſe of deſcent of land in gavel. 
kind ſhall be changed, where not, f. 72. p. 4. 
See thereof, tit. Deviſe. 

Where legally d it ſhall be afterwards 
deveſted, where not, f. 94. p- 33, 34+ f. 129. 
p- 63. See thereof, tit. Chat 


tels. 


Where it ſhall be to the heir of the part of che 
mother, where not, f. 314. p. 95- 
Where the heir ſhall take by purchaſe and 


f. 355. p. 37. See in tit. Remainder, and Ex. 


Notwithſtanding corruption of blood, and 
where. See tit. Corruption of Blood. | 
Where the lord may diſclaim in the ſeigniory, 

where not, f. as 39. 
r/ability. : 

In Plt. by excommunication, where, and 
by what, f. 275. p. 48. f. 371. p- 4- | 

Of the parſon by deprivation, where, and 
what, K. 209. P+ 20. * 240. P · 46. f. 333. 
P+ 31. See tit. Deprivation. 

By outlawry, where, and what, where not, 
f. 187. p. 8. f. 227. p- 45 

For alien born, fee tit. Alien. 

Drfcbarge. See tit. Charges, 
. Surety for appearance diſcharged, where not, 
25. p. 157. 

Where a man may diſcharge matter in writ- 
ing, or of record, by naked ſurmiſe and matter 
in fact, where not, f. 20. p. 122. f. 21. p- 132. 
f. 34. p- 25. f. 51. p. 12, 13, 14. f. 91. p. 13. 
f. 114. p. 64. f. 107. p. 24. f. 299. p. 34. 

Where, and when the ſheriff ſhall be ſaid ts 
be diſcharged of his office, f. 355. Pp. 36. 

Of tithes, ſee Diſmes. 

Diſceit. 
Diſceit againſt attorney for appearing with- 
out warrant, where it lies, where not, f. 361. 
13. 
Upon recovery by default in guare impedit, 
352. p. 30. 

U e and fraud in bargain, and where, 

f. 75. p. 23: 28. 
Diſpenſations. 

To have pluralities of beneſices, what ſhall be 
„what not, f. 233. P. 12. f. 312. p. 88. 
+ 347+ p. 11, 12. f. 342. p- 25. f. 247. p- 74 

Diſcontinuumce of Preceſs. ; 
By demiſe of the King, where not, f. 16, 
P+ 2, 3. f. 118. p. 78. 

Upon ſuit by bill where, f. 118. p. 78. 

Becauſe there was one term melne 
tween the teſte of the writ, and return thereof, 
and where, f. 175. p. 23. f. 195. p. 38. f. 2 52. 
P. 94. 

For non venue of the juſtices, and where, Wi 
f. 226. p. 38. 43 

Where againſt any defendant it ſhall be again! 
all, where not; f. 353. p. 29. f. 267. p. 8. | 

Of aſſize, Where, f. 226. 

Diſtontinuanct of Land. 

Tail by rel-ae, where not, t. 9. p. 54, , 

4 8 


with - 
1. 361. 


mpedi 16 
J where, 


ſhall e E 


p- 88. 
7. p- 77 


f. 16 


78. 
elne 
1 thereof, 
8. t. 2 52. 


d where, 


be againl 2 


Tail by partition, not, f. 98. p. 54, 55. 
Tail A ent to the donor, and to a 
Kranger, and how, f. 12. p. 53.9 

Tail by feoffment to the donor is not, f. 10. 
p- 32. f. 12. p. 53. & 54. 

Tail by leaſe for term of life, remainder over 
to another, where not, f. 8. p. 8. 

Tail, the reverſion being in the King by 
feoffment or recovery, not, f. 32. p. 1. 

Tail by feoffment of cefiry que uſe in tail, 
not, f. 61. p. 24. ö 

Tail by tcoffment by tenant for life and te- 
navt in tail in remainder, and where, f. 324. 
e Tail by feoffment, ouſting his leſſee for years, 
and where, f. 363. p. 22. | 

Parſon, prebendary, or provoft cannot make 
diſcontinuance, f. 239. p. 41. ; 

Trial by fine without proclamation, f. 216. 


* Diſeiſin. | 
To auter uſe, f. 132. p. 78. f. 141. p. 47. 
By commandment, and where, f. 141. p. 47. 
Where he to whoſe uſe the diſſeiſin was made 

ſhall be diſſeiſor without agreement afterwards, 

where not, f. 141. p. 47. 

By termor in claiming his former eſtate, and 
where, where not, f. 132. p. 77. f. 134. p. 11. 
f. 141. p. 47. f. 62. p. 34. f. 178. p. 38. f. 89. 

„61. 

F By continuance of poſſeſſion after his eſtate 

finiſhed and determined, where, where not, f. 62. 

p- 34+ f. 173. Pa 15, 

y payment of rent and attornment to an- 

other, and where, f. 178. p. 338. 

Diſſeiſor by pleading a record, and failing at 
the day, &c. f. 188. p. 8. 

Where diſſciſee pieſents to the church before 
he hath recontinued the manor to which, &c. 
vrhere not, f. 5. p. 6. 

Where diſſeiſee may diſtrain his lefſce for 
years of parcel of the manor, notwithſtanding 
diſſeiſor died ſeiſed of the manor, f. 94. p- 34. 

Where diſſeiſce may avoid charges, or acts 


done by the diſſciſor, and what, where not, f. 5. 
p- 1. f. 2. p. 7. f. 30. p. 207. f. 33. p. 16. 


f. 134. p. 10. See tit. Charge. 
Diſſeiſor cannot be ſeiſcd for auter uſe, f. 12. 
68. 
: Where tenant for term of years or will ſhall 
be diſſeiſor, where pot, f. 134. p. 11. f. 143. 
p. 47. f. 62. p. 34. f. 178. p. 38. f. 355. p- 35. 
Sce more 3 tit. Tenant at . 
By feoffment of the termor the leſſor being 
upon the land, is not, f. 354. p- 35 
Where the diſſriſee ſhall rave emblements of 
the diſſeiſor, f. 31. 219. f. 173. p- 15. See tit. 
Emiblerients. 
Of rent, for nonpayment thereor, f. 84. p. 32. 
Where an attorney, vho hath warrant to make 
livery, ſhall be diſſeijor, f. 109. p. 36. f. 362. 
p- 20. f. 131. p. 71. 
With ferce. See tit. Statutes, and therein of 
8. H. 6. Forcidle Entry. 
Diſmes. 8 
Where they ſhall be exünct by unity of poſ- 
leſſion, f. 43. p. 21. 
Who ſhall pay, and where, who not, f. 43. 


e 


p- 21. f. 170. p. 5 &. f. 1 f. 60. f. 349. p- 16. 

Of what thing they ſhall be paid, f. 179. 

. & 6. | 
r Aſſize of tithes, and the plaint thereof. See 
tit. Aixe. 

Ejectione firmæ of tithes. See Ejectiont irmæ. 

Difireſs. go 

What things are diſtrainable for ſervices or 
rents, or for other cauſes, what not, f. 322, 
p- 86. f. 117. p. 73. f. 317. p. 9. f. 43. p. 25. 

How it ſhall be managed, f. 237. p. 33. f. 280, 
P+ 14. f. 168. p. 20. f. 177. p. 32. f. 36. p. 34+ 

Of beaſts of the plough, where, where not, 
f. 312. p. 86. 

Dead in pound overt, to whom the fault ſhall 
be imputed, f. 280. p. 14. f. 189. p. 13. 

Danfge feaſant for default of incloſure, where, 
where not, f. 372. p. 10. f. 365. p. 32. & 33. 
f. 317. p. 9. See tit. Jaſtifcation. 

What perſon ſhall diftrain damage feaſant, 
and ſhall juſtify, what not, f. 285. p. 40. f. g, 
26. | 
l Taken in one county may be led into an- 
other county, where not, f. 168. p. 20. 

Of a barge, where, f. 117. ps 73. 

Retaken on freſh ſuit, and where, f. 246, 
p. 70. See more of Piſtreſſes, tit. Statutes, and 
thercin of the year 1. & 2. P. & M, 

Done. : 

Of goods in frankmarriage, f. 13. p. 61. 

Of lands in frankmarriage, f. 13. p. 61. & 
62. See tit. Divorce. 

Of right of goods or lands, bow, and to 
whom it ſhall be good, f. gi. p. 10. & 11. 
f. 116. p. 62. 

Of trecs by leſſor during the leaſe, whether it 
be good, f. go. p. 8. f. 36. p. 36. See tit. 
Properiy. | | 

Countermanded. Sce tit. Autbority, 

Double Pla. 

Where two matters ſha]! be pleaded in the 
plea, and yet not double, where contra, f. 184. 
p. 61. f. 242. p. 51. f. 42. p. 16. & 17. f. 58, 
p- 90. & 91. & 92. f. 305. p. 57. 

By confeſſion of the matter alledged, and a 
traverſe alſo, f. 107. p. 25. 

Count, by alledging two matters, where nat, 
f. 115. p. G7. f. 297. p. 26. f. 74. p. 20. 

Dower. 

Where judgment ſtall be conditional immedi. 
ately againſt the tenant, f. 202. p. 71. f. 256. 
p. 9. See thereof, tit. Judgment. 

Loſt by not claiming or denianding it within 
five years after the death of the huiband, where 
he hath levicd a fine, f. 224. p. 28. f. 72. p. 3. 

Aſligned by the ſheriff, how, and what ſhalf 
be good, what not, f. 278. p. 4. f. 251. p. 89. 

Where demandant, after recovery, may en- 
ter, where not, f. 273. p. 4. 

In Chancery, Where, f. 228. p. 47. f. 123. 
P+ 38. f. 263. p. 37. 

Where a woman endowed in Chancery ſhall 
make oath, &c. where not, f. 123. p. 38. 

Loſt by the attainder ot the hufband, where 
not, f. 263. p. 36. f. 97. p. 49. f. 140. p. 42. 

In couit ot augmentations, where not, f. 263. 
p- 36. & 37. Bs 

Of an ule, not, f. 11. p. 474 
bz Bar 


ä 


Bar by detainer of charters, where, and of 
what, and who ſhall plead it, f. 37. p. 42. f. 230. 
P. Sl. & 53. | 
"Where a bar which amounts to ne ungue ſelſie 
que = ſhall be accepted, where not, t. 41. 

1. & 2, 

Loſt by remitter to the iſſue, f. 41. p. 3. & 2. 

Bar by joĩutute, where not, and where ſhe 
mall have both, f. 61. p. 31. & 32. f. 96. p. 32. 
F. 97. p. 49. f. 317. p. 7. f. 358. 5. 49. f. 220. 

. 12. f. 228. p. 46. f. 266. p. 7. f. 248. p. 78, 
F 316. p. 2, See tit. Statutes, and therein 
27. H. 8. c. 10. of Jointures. 

Aſſigned at the door of the church, f. 18. 

108. 

K Where aſſignment of rent or other thing out 
of the ſame land, or of another, ſhall be a bar, 
where not, f. 91. p. 12. & 13. f. 263. p. 36. & 
37. f. 361. p. 11. | 

Bar by agreement and acceptance of rent, 
where, &c. aſſigned, &c. where not, f. 91. p. 12. 
& 13.f. 263. p. 36. & 37, f. 361. p. 11. f. 220. 
p. 12. See tit. Acceptance. 

Where dowcr ſhall be loſt by elopement, 
where not, f. 106. p. 22. and 23. 

Bar by ne wngques acconple in loial matri- 
monte, and how, and what ſhall be a good cer- 
tificate thereof by the biſhop, f. 313. p, 92. 
f. 369. p 48. : 

At what age of the wife ſhe ſhall have dower, 
and of what age the huſband ſhould be, f. 313. 
p- 92. f. 368. p. 48. & 49. 

Aſſigfed by the heir, f. 316. p. 2. 

Wife may not enter therein without aſſign- 
ment, f. 343. p. 58. f. 76. p. 32. f. 278. p. 4. 

Where the feme ſhall recover damages. See 
tit. Damages. 

Where the feme ſhall hold her dower charg- 
ed, where not. See tit. Charge. 

Droit. 

After attaint, f. 301. p. 4:. f. 201. p. 64. 

For whom it lies, for whom not, f. 9. p. 23. 
& 24. 

| To whom it ſhall be directed, f. 44. p. 34. 

Where, and when final judgment ſhall be 

iven, where not, f. 56. p. 17. f. 103. p. 8. 

. 104. p. 12. & 13. f. 98. P. 52. & 53. f. 302, 
p-. 42. f. 268. p. 16. j 

Patent, f. 56. p. 17. 

. Cloſe, f. 111. p. 47. f. 268. p. 16. See tit. 
Anticnt Demeſne. 

Appearance of the demandant and tenant, 
301. p. 4%. f. 247. p. 75. f. 103. p. 8. & 9. Sce 
an; 

Nonſuit, where, where not, and where it ſhall 
be peren piory where not, f. 103. p. 8. & 9. 
f. 301. p. 41, 42. 

Default of the tenant, where it ſhall be pe- 
rem tory, where not, f. 98. p. 52. & 53. f. 56. 

17. | 
* Jurors demanded, where, and when, f. 98. 
p- 51. f. 247. p. 75. Sec tit. Demand. 

Judgment fig al againſt vouchee, f. 56. p. 17. 

Judgment fiaal againſt a feme covert, where, 
and when, f. 56. Þ. 17. f. 98. p. 53- 

Judgment final againſt an infant, f. 103. 
p. 12. & 13. f. 46. p. 17. | 

Proceſs againſt tlie jurors, or knights, f. 79, 
p- 50. f. 103. p. 9. f. 270. p. 24. 


AB 
Where the Lord remits his court to the King's 


court, f. 56. p. 17. f. 104. p. 12. f. 247. 


7 
Election of the grand jury, and the 4 * op 
it, and how many the jurors ought to be, f. 98, 


p- 524 f. 111. p. 47. f. 270. p. 24. f. 247. p. 75; 
There ought to be four knights, and in what 


manner arrayed, f. 79. p. 50. f. 98. p. 51. f. 103. 
p- 9. f. 111. p. 47. f. 247. p. 75. 


Of cuſtoms and ſervices, f. 137. p. 25. 
Sur diſclaimer, f. 137. p. 25. 
Age in right. See tit. Age. 
Batiel in right, See tit. Batte/. 
Dum fuit infra ætatem. 
Where, and tor whom it lies, f. 137. p- 25. 
Dum non fuit campos mentis. 
Where, and for whom it lies, f. 137. p. 25. 
Drureſs, | 
Avoids deſcent, f. 139. p. 33. f. 143. p. 57. 
Avoids a will made by him, 5 143. p· 46. 


E. 


Election and Choice. 

In the lord to refuſe the homage of his tenant, 
and where, where not, f. 28 5. 39. 

The order of clecting ſheriffs annually, f. 22 5. 

38. 
; The King may name and appoint a ſheriff 
without election, f. 225. 35. | 

To havedebt or execution on recovery againſt 
the father, agaiult the executor, or the heir, 
f. 204. p. 2. f. 207. p. 15. 5 

Election in the Queen to make general or 
ſpecial livery to the heir, and where, f. 377. 

ny | 
F Jo have proceſs to the new ſheriff, or to the 
coroners, and where, f. 188. p. 11. See tit. 
Preceſs, and Coroners thereof. 

W here grantee of a rent charge ſhall have 
election to have a writ of annuity, or to avow, 
where not, f. 344. p. 2. f. 140, p. 40. f. 65. 

obs 
: In deeds of grants, and who ſhall have it, 
f. 91, p-.10.:& 11. f. 140. p. 40. f. 281. 
b. 17, 18, 19, 20. f. 312. p. 89. f. 319. p. 16. 
344. p- 2. f. 108. p. 32. 


Where a man at his election may waive the 


judgment, and take a new. original, where not, 
. Ca, p. 7a. f. 48. p. 131 K 122. 

To the wife to have jointure or dower, and 
where ſhe ſhall have both, f. 248. p. 78. f. 61. 
p- 32. See more thereof, tit. Dover. 

In ſuing of executions, and where, and what 
writs a man may have, one after the other, what 
not, f. 299. p. 34. f. 60. p. 21. 

Of waging law in an 8 Kg or pleading to 
the country, and where, f. 30. p. 202. | 

To have what action he will, or two or three 
of ſeveral natures, where, and what, where not, 
f. 20. p. 121. C 125. & 126. f. 22. p. 134. 
& 138. f. 50. p. 5. f. 57. p. 27. f. 121. p. 15. 
& 16. f. 140. p. 40. f. 344. P. 2. f. 230. p. 36. 

In payments of &c. and where elſes or 
obligar ſhall have it, where leſſor er ohligee, 
f. 18. pr 104. f. $0. p. 53 K 54. f. x08. 

© 22. 
: Of pieading and uſng a deed as 2 fecfinent, 
grunt, releaſe, or conturmation, aud where, 
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f. 419. p- 16. f. 109. p. 34. & 36. f. 302. 
p. 43. f. 116. p. 72. f. 251. p. 91. 

Of the tenant in aſſize. Ste tit. Axe. 

To avoid a leaſe, or make it good by accep- 
tance. See tit. Acceptance. 

W here a man ſhall have election to bring his 
action in one county or another of two or three, 
where not. See tit. Brief. 

E;efione Firma. 

Oftithes, and the count thercof, f. 116. p. 72. 
f. 258. p. 16. 

Judgment in gectioue firmæ, f. 117. p. 72. 
f. 2 58. p. 16. f. 226. p. 40. f. 89. p. 111. 
Abates by entry of the Pli. pending the 
action, f. 226. p. 40. 8 

Bar and iffuc in ectione fermæ, f. 29. p. 111. 
f. 122. p. 19. f. 226. p. 40. 

Count in cjeclione fermææ. Set tit. Count. 

Emblements. + | 

Who ſhall have them, diſſeiſee, or diſſciſor, 

F. 21. p. 219. f. 173. p. 15. 


When the wife ſhall have them after the death | 


of her huſband, f. 316. p. 2. 

Where the executors of the huſband ſhall 
have them, f. 316. p. 2. 

The huſband malt have them after the death 
of his wife without iſſue, f. 316. p. 2. 

Tenant for term of auter vie ſhall have them 
after death of ce//u}* gue vie, f. 316. p. 2. 

Encumbent. 

What pleas be ſhal! have, what not, how, and 
when, f. 1. p. 8. f. 27. p. 175. f. 283. p. 28. 
f. 260. p. 21. f. 293 · P- 3. f. 346. p. 7. 

To what wtents he is full incumbent before 
induction, to what not, f. 2. p. 8. f. 221. p. 18. 
& 19. See Qrare in pedil. 

Where he 1hail be removed upon writ to the 
biſhop, where not, f. 241. p. 48. f. 364. p. 28. 
f. 194. p. 33. f. 260. p. 21. See mote thereof, 
tit. Brief al Eveſque. 

Makes a leaſe of his parſonage, who ſhall be 
charged to find the curate, f. 53. p. 8. 

Enfant. See Ac. 

Nopſuited in action, not amerced, f. 338. 
p- 41. f. 104. p. 13. | 

Remitted by reaſon of nonage, where, &c. 
f. 51. p. $7. f. 54 p. 22. & 23. : 

What perton ſhall not take advantage to avoid 
a grant, teoffment, or &c. of an infant for nou- 
age, f. 10. p. 38. f. 104. p- 10. f. 239. p. 39. 

Judgment againſt him by detault, error, 
f. 104. p. 10. 

Outlawed, error, f. 104. p. 10. & 12. f. 239. 
P. 39. 

tion, at what age, f. 104. 13. : 

hat ſtatutes mall bind lum, what not, 
f. 104. p. 13. l. 133. p. 2» | 

Forejudged in meine, f. 104. p. 13. 

Infant bound by ceſſer, f. 104. p. 13. 

Received, finds ſurety, and what, t. 104. 
p- 13. 

Not neceſſury to ſave his default, f. 104. 
5. 13. 
W here circumſtances of the plea, &c. ſhall be 
enquired for him in aſſize, where not, f. 137. 
P- 23. & 25. f. 104. p. 13. 8 

Bound by laches of not claiming upon a fine, 
ani! where, where not, f. 104. p. 13. f. 133. p · 2. 


V's 
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Levies a fine, how, and within what time he 
mall avoid it, where not, f. 201. p. 63. f. 220. 
P. 15. f. 301. p. 40 

The King an infant ſhall not avoid a leaſe; or 
&c. made by him, f. 209. p. 22. 

Shall avoid a recognizance made by him, 
how, and within what time, where not, f. 232. 

59. 
Makes a will, this is void, f. 143. p. 56. 
f. 354. p. 34. 


Remitted, avoids his own grant or leaſe, f. 51. 
17. | | | 
Makes a feoffment, where it ſhall be void or 
only voidable, f. 109. p. 36. 

Judgment final againſt an infant. 
Droit. 

By cuſtom may aliene, See tit. Cr/tom. 
Where he ſhall ſue or defend by guardian, 
and where by prochein amy. See tit. Attorney, 
Enfranchiſemcnt. See Villein. 

Enqu#ft. | 
Where inqueſt ſhal) take notice of a thing in 
a fereign county, and may find it, where not, _ 
f. 30. p. 206. f. 39. p. 63. & 64. f. 40. p. 71. 
3 132. p. 79. f. 153. P- 12. f. 284. p. 32. 
f. 


See tit. 


255. p. 10. f. 271. p. 29. f. 348. p. 14. 
286. p. 45. 


W here inqueſt ſhall take notice of a thing 
beyond ſca, and may find it, where not, f. 39. 


p. 60, 61. f. 132. p. 75. f. 298. p. 29. f. 177. 


«It. 
: Where inqueſt ſhall find matter of record, 
where not, f. 39. p. 65. f. 111. p. 46. f. 129. 
p- 65. f. 101. p. 73, 74. f. 235. p: 20. f. 239. 
p. 41. f. 343. p. 56. 

Ot office before the ſheriff, which ought to 
be by twelve, which not, f. 92. p. 21. f. 100, 
p. . . 73. P. 7. | 

Where inqueſt taken at the bar ſhall not en- 
quire of the damages, &c, f. 102. p. 76. 

The order of awarding a wvenire facias of 
tales, f. 193. p. 28. f. 200. p. 61. f. 78. p. 41. 
f. 81. p. 66. f. 213. p. 43. f. 318. p. 10. 
f. 359. P- 2. 

What proceſs ſhall be awarded z gainſt jurors 
upon default of their appearance, or for cther 
miſbehaviour, f. 79. p. 59. f. 97. p. 47. f. N 5. 
p. 4. f. 270. p. 24. f. 284. p- 34. f. 38. p. 41. 
f. 112. p. 78. f. 318. p. 10. f. 215. p. 31 
f. 223. P. 27. f. 114. p. 6. 

T he order of awarding verire facias again 
enqueſts, and the return of them, and where 
ſeveral venire facias ſhall be awarded, where 
only one, f. 324. p. 36. f. 120. p. 10. f. 152. 
p. 8. f. 97. p. 47+ f. 284. p. 34. f. 246. p. 70. 
t. 272. p. 33. f. 223. p- 28. f. 114. p. 61. 
f. 131. p- 72. 

The orde- of awarding venire facias, and 
where it ſnall be c7π.mðÆ proviſo, where not, f. 193. 
p. 28. f. 216. p. 51, 52. f. 319. p. 13. f. 217. 
p-. 61. f. 223. p. 27+ f. 284. p. 34. f. 318. 


p. 10. f. 78. p. 41. 


Where inguelt hall be awarded to try the 
iſſue joined before demurrer dilcuſſed, where 
not, f. 201. p. 60. f. 226. p. 40. 
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ing, or &c. f. 37. Pp. 45: f. 55- p- 10, 11. f. 117. p. 74. f. 343. p. 56. See more thereof, 


f. 218. p. 4. 

Where inqueſt ought to appear at the firſt 
day, f. 137. p- 23+ f. 132. p. 76. f. 153. P- 12. 
See more thereof, tit. Demand and Jour. 

What perſons ſhall be exempt from juries, 
f. 315. Pp. 98. | | 

Awarded taken by default, and where. See 
tit, Default. 

Where, if they acquit a felon, they ought to 
enquire further who did the fact. See tit. Corone. 
; Tee more of Enqueſt, tit. Challenge, T1 rial, 
Feardigt, and Preceſe. 

; | Entire Tenancy. 
Abates the writ, and form of pleading it, 
f. 134. p. 11. 

Entry Congeaò le. 

By reaſon of alienation to the diſinheritance, 
F. 339. p. 44. f. 362. p. 20. See tit. Forfeit. 

By reaſon of r,onage, and by whom, f. 10. 

. 33, f. 68. p. 22, f. 143. p. 57. See tit. 
Eau. | oi 
By feoffees to uſe to revive the antient uſe, 
where, where not, f. 329. p. 17. f. 340- Pp: 48. 
f. 317. p. 87. f. 88. p. 109. f. 102. p. 79. 
f. 274. Pp. 39- 

Upon deſcent, where, where not, f. 373. 
p- .. 18. *. f. 35. p. 28. f. 94 p. 34. 
F. 376. p. 26. f. 139. p. 33. f. 143. P. 37. 
f. 266. p. 10. See tit. Diſcent. 

For condition, and where, and by whom, 
where not, f. 12. p. 58. f. 33. p. 12. f. 45. p. 6. 
f. $7. p. 104. f. 47. p. 11. f. 51. p. 18. f. 68. 
p- 23. f. 117. p. 74 f. 343. p. 58, 59. f. 127. 
p. 53, 54. f. 130. p. 70. f. 142. p., 50. f. 222. 

21. f 308. p. 75. f. 329. p. 12. f. 334. p· 32. 

337. p. 38. f. 345. p- 5. f. 348. p. 13 f. 369. 
p- 51. f. 102 p. 33. 

By leſſor upon ejectment made to the fer mor, 
f. 354 p· 35. 

Buy a fon born after the death of the anceſtor, 
and where, where not, f. 129. p. 63. f. 94. 
OT 


Ty 


Vithout petition, where, &c. Sce tit, Pe- 
titicn, Livery, and Trave' je. 
By feme fe her dower. See tit. Dower. 
Upon the patenice of the King, where, 
tit. Petition, and Livery, and Traverſe. 
' Notwithſtanding diſcontinuance, &c, See tit, 
Dilcontinuance. | 
E Entry and Re- entry. 
Where a man ſnall be judged in poſſeſſion 
without re entry, where not, f. 8. p. 6. f. 51. 
7 f. 428. P. 31. f. 227. p. 56. f. 28. p 182. 
f. 29. P. 199, 191. f. 102. p. 83. f. 52. p. 4, 5. 
f. 328. p. 10. f. 356. Þ. 42. See more thereof, 
tit. Acceptance, and Leaſes. 
' Where'entry of one thall give advantage to 
another, 'and veſt a freehold in him, where nor, 
f. 53-P: 9 f. 101. p. 74. f. 128. p. 58. f. 129, 
P- 63. f. 312. p. 87. 5 
Writ of entry does not lie of an advowſon, 
311 p. 84. SF | | 
> Where entry in part ſhall be entry into the 
whoſe, where not, f. 127. p. 55, 58. f. 337. 
7. | | 
T Where re- entry for a certain time ſhall be 
goed, and not defeat all the eſtates, f. 127. p. 56. 


See 


tit. Condition, 

Writ of entry without the aſſent of the 

chapter, for whom it lies, for wham not, f. 239. 
41. . 
MY Error. See Amendment. 

In B. R. of a judgment given in the chancery, 
f. 31 5. p. 100. | 

Where diminution ſhall be alledged in error, 
where not, and what, &c. f. 330. p. 18. 

By him in reverſion, Where, and When, f. 1. 
P- 5. f. 90. p. 5. f. 188. p. 9. 

By adminiftrators of a judgment againſt the 
inteſtate, f. 76. p. 31. | 

Summons ad ſeverance in this action, and 
where, f. 89. p. 3. f. 320. p. 19. vec Jornder 
in Action. 8 ; 

What thing cannot be aſſigned for error in 
fact, f. $9. p. 3. f. 163. p. 56. f. 196. p. 39. 

What record ſpall be ſufficient upon which 
he may aſſign errors, f. 89. p. 3. f. 375. p. 19. 
f. 173. p. 16. f. 105. p. 16. f. 180. p. 48. 
f. 356, p. 41. f. 164. p. 58. 

Who ſhall have a writ of error, f. 76. p. 31. 
f. 89. p. 5. f. 1. p. 5. f. 188. p. 9. 

In effoins what thing ſhall be, f. 26. p. 169. 
f. 330. p. 18. 

In fines levied what thing ſliall be, f. 320. 
p. 19. f. 89. p. 3. f. 182. p. 54, $5. f. 216. 
P- 54. See thereof, tit. Enfant. 

Where a man fhall have the plea (in Aus ef 
erraium where not, and what rejoinder thereta 
mail be good, f. 65, p. 7. f. 104. p. 10. 

In ail! what ſhall be, what not, f. 375. p. 19. 
f. 65. p. 4, 5, 6, 7. f. 132. p. 78, 79. 

In giedi toi fimæ what thing ſhall be, f. 89. 
p. 111. N 

Becauſe that the judgment was without ori- 
ginal, f. 132. p. $0. | 

Becauſe no mention was made of the amerce- 
ment cf the party, &c, in the judgment, f. 132. 
p: 80. f. 11. p. 22. f. $9. p. 111. f. iz. 
P- 90. Ser tit. Amcrcemeut. 

Becauſe the verdict and judgment was of 
more than was demanded, Where, where not, 
f. 65. p. 5, 6, f. 253. p. 16. f. 132. p. 78, 79. 

Becauſe judgment was given in an ction 


againſt an infant in default, f. 104. p. 10. And 


more, tit. Enfant. 

When the court ſhall go to the examination 
of the errors, f. 321. p. 20, f. 301. p. 40. 
f. 221. p. 23. f. $75. P. 19. f. 201. p. 63: 

Where a man ſhall aſſign cyrors, and how, 
f. 76. p. 34. f. 195. p- 38. f. 301. Pp. 40. Sec 
tit. Juur. 

In guare imſicdit, what thing ſhalt be, f. 77. 
p-. 35, 36. 

To whom it {hall be directed, f. 2 50. p. 85. 
f. 77. P. 36. f. $9. p. 2. f. 244- p. 63. 

In B. R. upon error in judgment there, and 
where, f. 106. p. 39. 

Judgment in writ of error, f. 168. p. 17. 
f. 196. p. 39. f. 104. p. 10. f. 363. p. 24. 

In not entering a continuance, and where, 
f. 196. p. 39. See tit. Continuance. 

Where judgment ſhall be reverſed by plea 


without writ of error, and by office of the court 
where not, f. x95: P. 38, 39. f. 182. p. 4, 
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48 f. 223. P · 26. F. 172. P · 11. See tit. 
Utlagary. | 
By in a writ of error, and when he ſhall 
plead it, and what perſon, f. 321. p. 21. f. 188. 
0 bi C. B. upon judgment given before juſtices 
of aſſize, f. 350. p. 85. f. 77. p. 36, 37. f. 250. 
87. | 
f Quæ coram wohis refidet, f. 164. p. 38. 
f. 250. p. 85. f. 195. p. 38. f. 329. p. 14. 
By him who is in execution, f. 195. p. 38. 
In B. R. on a judgment given before juſtices 


1. 
In parliament, f. 375. p. 19. f. 201. p. 64. 
f. 196. p. 39. f. 315. p. 100. 
In warrant of attorney, and what thing 
8 it ſhall be error, what not, f. 363. 
p. 23. f. 105. p. 16. f. 93. p. 25, 26. f. 180. 
p. 48. f. 225. p. 34. f. 231. p. 58. f. 262. 
p. 33. f. 330. p. 18. i 
Becauſe the original bore teſte of a day out of 
term, or which is not dies jrridicus, f. 168. 
p. 17. f. 129. P. 62. | 
Becauſe execution was awarded upon 21574 
returned, and where, where not, f. 158, p. 17. 


Where by reverſal of one record, another re- 
cord ſhall be null and void, and where a record 
ſhail be reverſed in part, where not, f. 195. 
p-. 38, 39. f. 315. p. 99. f. 182. p. 54, 55. 
f. 216. p. 54. f. 291. p. 68. f. 32. p. 6 

Where error may be amended after writ of 
error brought, where not, f. 181. p. 48. f. 22 5. 
p. 34. See more thereof, tit. Amendment. 

In a common recovery what thing ſhall be, 
f. 105. p. 16. f. 220. p. 13. f. 226. Pp. 41. 
f. 374. p. 15. 

Abaies for variance from the record, and for 
what, f. 3 56. p. 41. 

Where and when execution ſhall be awarded 
notwithſtanding a writ of error brought, f. 99. 


p- 57. f. 329. p. 14. f. 77. p. 34, 35+ f. 180. 


320. 
216. 


lo ef 
ercta 


p- 19. 
f. 89. 
t ori- 


1erce- 
132. 
315. 


as of P. 48. f. 245+ P. 63. * 
not; For denying voucher in a caſe where it lies, 
8, 797 f. 298, P 23. 5 

ction For denying age in a caſe where it lies, f. 321. 


And p. 22. 
Where judgment ſhall be reverſed in part, or 
for one Dit. or Plt. where not, f. 291. p. 68. 


f. 216. p. 54. f. 180. p. 48. 


nation 
b. 40. 


53. Becauſe Plt. hath not found pledges in his 
how, bill, f. 288. p. 53: 
5. See Beczule an infant appears and pleads by at- 


to, ney, f. 262. p. 33. 

Mainprize by Plt. in writ of error. See tit. 
Mainprize. | 

Upon outlawry. See tit. Ut/agary. 

Upon judgmein given in a county palatine and 
Cinque Ports. See tit. C:zniy Palatine, 
Eſcape. 


f. 77. 


p. 85. 


2, and 


„ 17. V/ hat ſhall be to charge a gaoler, what not, 
1 f. 60. p. 17. to 29. f. 64. p. 9. fo 16. f. 44. 
where, p. 25. f. 241. p. 47 f. 249. p. 84. f. 152. p. 6. 


f. 275 p. 46, 47. f. 278. p- 5. f. 296. p. 24. 
f. 306. p. 63. f. 368. p. 45. f. 271. p. 26. 


322. P- 25 


y plea 
court 


P. 549 1 


7 $1 P. 25. 


of aſſize, f. 76. p. 34+ f 375. p- 19. . 3. 


See more thereof, tit. Execution, \ 


What ſhall be to charge the vill, or &c. f. 210. 
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Eſthangr, 
What ſhall be good, what not, f. 3 56. p. 40. 


f. 336. p. 34. 
Eſcbeat. 


Of lands by attainder of treaſon, f. 288. 
p. 55, 56. See tit. Forſeiture, and the ſtatute 
of 26. H. 8. c. 13. 

Avoided by a ſon born after the death of his 
father, where, where not, f. 94. p. 33, 34. See 
tit. D cent. 

To the King, of the duchy of Cornwall, f. 94. 

32, 33. 
F By reaſon of death without iſſue, and where, 
f. 94. p. 33, 34. f. 10. p. 38. | 

By reaſon of attainder, and where, f.67.p.16. 
f. 48. p. 16. And more, tit. Corruption of 
Blood. | 

And yet a ſon in life. See tit. Corruption of 
Blood, 

Eſcuage, f. 11. p. 43. 

Eſjplees. See Count. 
Eſfſoin. 

In what rolls it ſhall be entered, f. 330. p. 10. 

By prayer in aid, where it lies, where not, 
f. 26. P- 159. 

Where it lies in ct. fa. where not, f. 26, 
P- 196. 

Where it lies for every Dft. or tenant, ſeve- 
rally one atter the other, f. 26. p. 169. 

By vouchee, f. 24. p. 152. 

After iſſue joined where it lies, and at what 
day, f. 97, p. 47. f. 223. p. 27. f. 324. p. 36. 

Quaſhed becauſe ſeen in court, 223. p. 27. 
f. 268. p. 16. 

When it ſhall be adjourned, f. 223. p. 27. 
f. 324. p. 36. f. 154 p. 16. f. 252. p. 94. 

By attorney, f. 268. p. 16. f. 324. p. 36. 

Where he hath day to make his law, f. 330. 

18. 
5 De malo teniend;, f. 330. p. 18. 

De ſervice le Roy, where it lies, and what 
ſhall be ſufficient warrant of the eſſoin, f. 1 54. 
p. 16, 17. f. 104. p. 13. 

Where eſſoiner ſhall be ſworn, f. 1 54. p. 16. 

Where it ſhall not be adjudged or adjourned, 
f. 252. p. 94. 

Eſſoin, where the writ is not ſerved, f. 252. 
p. 94 

Eftates. 

Where two ſeveral eftates of one and the 
ſame thing may ſtand together in one per- 
ſon, and how, f. 309. p. 76. f. 314. p. 96. 
f. 111. p. 45. f. 308. p. 74. f. 309. p. 78. 
f. 80. p. 37. f. 150. p- $3. f. 307. P. 70. 

In fee one after another by limitation cannot 
be, f. 4. p. 10. f. 33. p. 12. f. 330. p. 30. 

Limited by remainder taken as a reverſion, 
and where, f. 9. p. 20, 21. f. 237. p. 31, 32. 
f. 259. p. 19, 20. f. 125. p. 43, 44+ f. 308. 
p. 74. f. 156. p. 24, 25. f. 199. p. 55 · f. 362. 
p. 19. f. 326. p. 1. f. 304. p. 55. f. 46. p. 1. 
tf. 133. p. 6. 

In tee executed immediately, and upon what 
manner cf limitation, upon what not, f. 9. 
p. 22, 23. f. 10. p. 33, 34. f. 89. p. 1. 5. 
t. 111. p. 46. f. 308. p. 74. f. 310. p. 78. 


f. 8. p. 12. f. 362. p. 16. f. 199. p. 55, 56. 
; | For 


2 a6 


For life, joint and ſeveral inheritances, where, 
f. 145. p. 64. f. 349. p. 17. f. 350. p. 20. 

Ot inheritance without the word beirs, and 
where, f. 15. p. 81. f. 42. p. 12, 13. f. 45. 

. I, 2. f. 169. p. 21, 22. f. 253. p- 99, 100. 

263. p. 34. f. 333. p. 29. See more thereof, 
tit. Dewviſe. 

Limited to the wife that ſhall be, or to a man 
not in efſe at the time of &c. where they ſhall 
take. See tit. Capacity. 

For years by fine, where, and how. See tit. 
Aſſurance. 

For years by recovery, and how. See tit. 
Aſſurance. 

Tail. See tit. Tail and Deviſe. 
Of freehold or inheritance in chattels. See 


tit. Chattels. , 
Eftoppel. 


To vouch at large, and where, f. 8. p. 7. 

By matter alleged, to which the party can- 
not have a traverſe, where not, f. 289. p. 59. 

To the biſhop to return a thing contrary to 
the office found before the eſcheater, not, f. 260. 

21. 

To have debt for damages recovered by ſuing 

execution by elegit before, and where, f. 299. 
34. 

5 By joinder in ſuing livery out of the hands of 

the King, and where, f. 302. p. 43. 

By purchaſe of ſuperſedeas, where not, f. 33. 
p- 19. f. 88. p. 107, 108. 

By verdict, and where, f. 302. p. 43. 

By uſer of action and count thereupon with- 
out more, where not, f. 344. p. 2. 

Where it ſhall be by matter of record now 
pending not fully determined, where not, f. 299. 
p- 34. f. 92. p. 21. f. 185. p. 67. 

Where it ſhall be by fine, where not, f. 182. 
P- 54» 55. f. 157. p. 29, 30. f. 111. p. 45. 


f. 69. p. 33, 34. f. 216. p. 54. f. 302. p. 44. 
f. 333. p. 30, 31. See more thereof, tit. Fines. 

Where it ſhall be io the wife and her heirs by 
the act of her huſband and herſelf, done during 
the coverture, where not, f. 111. p. 45. f. 69. 
p- 33» 34. f. 362. p. 16. f. 237. p. 31. f. 252. 
p. 97. f. 290. p. 61. f. 358. p. 49. See more 
thereof, tit. Baron and Feme, and Stat. 11. H. 7. 
c. 20. of Jointures. 

Where recital in deeds ſhall be eſtoppel, 
where not, f. 169. p. 21, 22. f. 196. p. 41. See 

tit, Grants. 

Where it ſhall be after action diſcontinued, 
where not, f. 344. p. 2. 

Whee it thall be by deed poll, f. 169. 
P. 11, 23. 

Were it ſhall be by indenture, where not, 
fe 37, P. 7. 8. f. $56. p. 18. 

Where it ſhall be by bond, where not, f. 196. 
p- 41. f. 220. p. 9. 

Where it ſhall be to a ſtranger, or pleaded by 
a ſtranger to the record, Where not, i. 201. 


p- 64. f. 67. p. 16. f. 260. p. 21. f. 289. 


: Where it ſhall be by return of the ſheriff, or 
other officers by their certificates, where not, 
. 7% Pp. 7. f. 177. P. 11. f. 212. P. 36. f. 221, 
$5. f. 368. f. 1. . 260. p. 21. 
P*'By Eſſoun, aud vate, i. 223. P. 27. Ste 
Hain. 
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By aid prayer, where not, f. 289. p. 59. 
By voucher, and where, f. 8. p. 7. f. 291. 
67. 
F To ſay contrary to that which is implied and 
admitted in the record, and where, f. 291. 
p. 67. f. 183. p. 58. f. 289. p. 59. 

Where a man may eſtop one thing againſt 
another, where not. See tit. Bar, and Circuity 
of Action. | 

To be remitted by record, parliament, or pa- 
tent of the King. See tit. Remrtter. 

Where it ſhall be by matter in deed or accep- 
tance without writing, &c. or by admittance. 
See tit. Acceptance, and Diſcharge, and Bar. 

To the heir in tail by the a& or laches of his 
father, where not. See tit. Bar, and Trial, aud 
Fines. 

By Imparlance. See tit. Imparlance. 
Eray. Sce Paiſe. 
Eſtrepement. 

Upon writ or ſeire facias to have execution 
of a fine, f. 210. p. 26. 

To whom it ſhall be directed, f. 210. p. 26. 

Out of what court it ſhall iſſue, f. 2 10. p. 26. 

What ſhall be eſtrepement, and for what the 
tenant ſhall be puniſhed, for what not, f. 210. 
p- 26. 

Upon quid juris clamat, f. 32 5. p. 39. 

Where it mall be awarded after judgment in 
the action, f. 325. p. 39. 

Examination. See Serement. 

Where the eſſolner ſhall be examined, f. 154. 
p- 16. 

Where the examination ſhall be of the ſum- 
moners, viewers, &c. in a writ of deceit, and 
when and how, f. 353. p. 30. 

Of a juror upon challenge, and where, 
f. 195. p. 35. 

Upon miſdemeanor, and how, f. 244. p. 58. 
f. 242. p. 50. f. 245. p. 65, 66. f. 249. p. 84. 
f. 135. p. 14. 

Oſ the plaintiff's attorney in debt upon ar- 
rearages of account, f. 145. p. 63. 

When the court ſhall proceed to the exami- 
nation of the errors. Sce tit. Error. 

Exihange. See Ejchange. 
Excommunication. See Diſability. 

Ceruficd by commiſſioners, good, f. 371. p. 4. 

Is/o fa#o for ſtriking in a church, how that 
ſhail be intended, f. 275. p. 48. 

Execution. 

Of the profits of the office of filazer, not, f. 7. 
p- 10. 

Where execution ſhall ceaſe until the King 
be ſerved, where not, f. 67. p. 20, 21, See 
tit. Prercgative, and Privilege. 

Of lands or goods in conlideration of the law, 
net, f. 67. p. 21. 

Where lands or goods are bound to the exe- 
cution by the original purchaſe, or by judgment, 
or &c. f. 81. p. 62. f. 207. p. 15, f. 295. p. 9. 
f. 306. p. 63. 

Againſt the heir upon recovery had againſt 
his father, or againſt himſelf for the debt of his 
father, how, and of whot lands, f. 81. p. 62. 
f. 207. p. 15. f. 344. p' 1. f. 373. p. 10K 271. 
p. 26. f. 149. p. do. Setz more, tit. Aſſets. 

By capiae, Were, d. e not, and * 
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Mall be impriſoned, where not, f. 21. p. 62. 
J. 295. p. 18. f. 306. p. 63. f. 214. P. 47. 
f. 185. p. 67. f. 180. p. 49. f. 241. p. 50. 
f. 244. p. 58. f. 192. p. 24. f. 195. p. 38. 

By elegit, and where it ſhall be genera}, where 
ſpecial, f. 18 1. p. 62. f. 149. p. $0. f. 194. 
p. 31. f. 207. p. 15. f. 294. p- 8, 9. f. 306. 
p. 63. f. 295. p. 17. f. 373. p. 14. f. 271. 
p- 26. f. 185, p. 67. f. 100. p. 71. f. 162. 


15. 
þ bY lands or goods aliened, or otherwiſe diſ- 
poſed of by cov in to defraud, &c. and where, 
f. 160. p. 41. f. 295. p. 8. 9, 10, 11, 12, 13, 
14, 15. 17. f. 149. p. 80. f. 267. p. 15. 

Where it ſhali A awarded 1 ſcire 
facias, f. 80. p. 53. f. 207. p- 15. f. 344 p- 1. 
f. 271. p. 6, 75 47. f. 81. p. 65. f. 76. 

34. f. 180. p. 49. f. 172. p. 11. 
s W here 2 ſhall be . againſt the 
heir of the lands, upon recovery againſt the fa- 
ther before execution awarded againſt the exe- 
cutors, where not, f. 208. p. 15. 
Of a rent-charge, f. 206. p. 8, 9. f. 208. 
15. 
: The execution ſhall be awarded_upon recog- 
nizance againſt feoffees, f. 332. p. 23, 24. 
f. 349. p. 15. f. 35. p. 27. f. 193. P- 30, 31. 
See Audita Querela. 

Into andther county upon a teflatum eft,where 
and how, f. 207. b. 15. f. 295. p. 18. f. 241. 
p. 50. f. 149. p. 80. 

Of rent and reverſion, or of reverſion by itſelf, 
and when, f. 206. p. 9. f. 373. p. 14. 

How the ſheriff ſhall act in the extent upon 
elegit, or upon recognizance, and when He ſhall 
deliver the lands to the party, f. 100. p. 71. 
f. 299. p. 31. 34. f. 65. p. 20, 21. f. 205. 


1 7. 0 
: Where it ſhall be by fieri facias, and how, 
f. 76. p. 31. f. 363. p. 24. f. 98. p. 57. f. 162. 
F+ 51. f. 185. p. 67. | 

Where, after execution awarded, ſuperſedeas 
ſhall iſſue to ſurceaſe from cxecution, where not, 
f. 328. p. 9. f. 98. p. 57. f. 67. p. 20, 21. 

Were ſeveral executions ſhall be awarded 
into ſeveral counties, and how, f. 162. p. 51. 
f. 207. p. 15. 

Where and when it ſhall be awarded notwith- 
ſanding writ of error or falſe judgment pend- 
ing, where not, f. 76. p. 34. f. 98. p. 57. 
f. 180. p. 48. f. 244. p. 58. 63. f. 329. p. 14. 

Where it ſhall be awarded by one court upon 
a judgment given in another court, how, f. 307. 
Pp. 68. f. 197. p. 44. f. $1. p. 65. f. 76. p. 34. 
126g. p. 21. f. 296. p. 24. f. 329. p. 14. 
f. 214. p. 47. 

Were he who is in execution ſhall be re- 
moved out cf it, and afterwards remanded, 
whare not, f. 152. p. 6. f. 296. p. 24. f. 329. 
P. 14. f. 197. p. 44. f. 249. p. 84. f. 307. p. 68. 
Sce tit. Corpus cum Cauſd. 

How he who is in execution ſhall be diſ. 
charged, and what thing ſhall diſcharge him, 
and where by his own act, and where by act in 
law, where not, f. 60. p. 20. f. 152. p. 6. t. 197. 
P- 44. f. 24 1. p. 50. f. 244. p. 58. 61. f. 245. 
p. 65, 66. f. 250. p. $4. f. 30). p. 68. f. 364. 
p. 30. f. 214. p. 47. f. 275. p. 46. f. 349. p. 15. 
f. 193. p. 30 f. 192 p 24. | 
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Awarded notwithſtanding attaint pending, 
f. 81. p. 65. f. 364. p. 30. 1 

Where a man ſhall twice have execution, or 
aſter execution determined or defeRive, he ſhall 
have a new execution, where not, f. 60. p. 20. 
22, 23. f. 299. p. 31. 

Where a man ſhall have execution upon the 
firſt ſcire facias returned nihil, where not, but 
he muſt have two returned »7h1il, f. 168. p. 17. 
f. 198. p. 48. f. 172. p. 10, 11. f. 201. p. 63. 
See tit. Scire facias. 

Where conuſee if he ſue execution ought to 
ſhew the ſtatute or recognizance, and when, 
f. 180. p. 49- 

Upon recognizance diſcharged, where, and 
by what act, f. 349. p- 15. f. 193. p. 30, 31. 
f. 205. p. 7. 

By executors of recognizee, and how, 
f. 180. p. 49. f. 299. p. 31. | | 

By babere facias * or alias babere 
facias ſeiſinam, f. 278. p. 4. 

By ſcire facias out of 2 fine or other record. 
See tit. Scire facias and Record. 

| Executors. 

Where and how their authority may be di. 
vided by the teſtator, where not, f. 4. p. 7, 8, 
9, 10. | 

Where they ſhall be charged upon the deed 
of their teſtator without expreſs mention of tiem 
in the decd, or 5 the act of their teltator, 
where not, f. 14. p. 69. f. 21. p. 127. f. 23. 
P- 142. f. 114. p. 60. f. 257. p. 13, 14. f. 271. 
p. 26. f. 322. p. 25. f. 20. p. 124. f. 23. 
p. 145. 

Where one by his act may prejudice, and 
bind his companion, where not, f. 23. p. 146. 
f. 210. p. 23. f. 319. p. 15. f. 339. p. 46. 

Where they ſhall be charged of their own 
goods, and how, where not, f. 32. p. 2. f. 210. 
P- 23. f. SO. p. 53, 54, 55+ t. 185. p. 66, 67. 
f. 324. p. 34. 

What inter imcdling with the goods of the de- 
ceaſed ſhall be an adnniitration io charge him, 
and ſhail make him executor de ſ½n tort, what 
not, f. 105. p. 17. f. 166. p. 10, 11,12. f. 255. 
p- 8. f. 305. p. 61. 

What thing ſhall be ſaid to be gſſets in their 
hands, what not, and where they may retain 
for their own debt, f. 2. p. 4, 5. f. 135. p. 66. 
67. f. 187. p. 6. And lee tit. Aſets. — 

Where, and to what intents a man ſhall be 
exccutor after he hath refuſed before the ordi- 
nary, or in a court of record hath difagrecd, 
f. 319. p. 15. f. 160. p. 42. 

What chattels of the teilator they ſhall have, 
what not. See tit. CLaltels. 

Where they ſhall have arrears of rent, or of 
Annuity, See tit. Arrearages. 

Where deviſzce cannot take à legacy, or enter 
into it without the aſſent and delivery of exz- 
cutor. See tit. Dew/e. 

What ſh:ll be a devofavr! in executors, and 
how they ſhall be chu ged by it. See tit. De- 
Saſtawit. 

What perſon may make executor, and what 
not, and of what things. See tit, Tamer. 

Exigetits See Vg any. 
Where it ſhall be awarded upon the fir 
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eapias, and where upon the ſecond, &c. f. 173. 


p- 76. f. 195. p. 37, 38. f. 295. p. 12. 18. 
Where it ſhall be aw allowing the 
county &c. f. 195. p. 38. 
In what county it ſhall be awarded upon a 


ea—ſ/a, = 295. P · 18. 


In what actions it does not lie, f. 192. p. 24. 
f. 195. p. 38. f. 202. p. 69. f. 223. p. 23, 24. 

And capias againſt abbot, and where. See 
tit. Abbot. 

Extent and Re- extent. 

Where and when the land ſhall be delivered 
to the party, A 67, P · 205 21. f. 205 P- 7. 
1. 299. P. 31. 

What thing lies in extent, what not, f. 7. 
p- 10. f. 208. p. 15. f. 206. p. 8, 9. f. 373. 

14. 
F Where re- extent ſhall be granted, f. 299. p- 37. 
Ho the extent ought to be made, and what 
fhall be a good return of it, what not, f. 100. 
p- 71. f. Ge. p. 20, 21. f. 223. p. 26. 
| Expefition. — 

Of feoffment by tenant for life, or him m re- 
8 in tail for life or fee, f. 324. p. 35+ 

Of elle 2 for years or life by leſſee for 
life and him in reverſion, f. 234. p. 18. f. 90. 


p- 6. 
Of the word ( familia) in aſſurance, f. 133. 
P. 29. 


Ot the word (puer) f. 337. p. 36. 

Of remainder limitedſeniori puero, f. 337. p. 36. 

Ot the word (uterque) in deeds of &c. f. 338. 
p- 39. f. 310. p. 80. : 

Of the words (bona et catalla) in deeds of 
Ec. f. 5. p. 3-t. 59. p. 15. f. 124. P. 39. 

Of the words (ad eundem uſum) in pleading, 
f. 13. p. 60. : 

Of the words tune, adtunc, or extunc) in 
deeds, &c. and to what time they ſhall be re- 
ferred, where two are mentioned before, f. 15. 
* 74. 81. 83. f. 16. p. 86. 91. f. 17. p. 101. 
347. p. 10. f. 164. p. Go. f. 286. p. 43. 
f. 376. p. 22. | 

Ot words copulative, f. 42. P. 14. f. 19. 
p. 117. f. 27. p. 167. 178. f. 46. p. 7. f. 96. 
p. 44. f. 59. p. 10. f. 77. p. 38. f. 249. p- 33. 

Of the word (conjunction) in dreds of &c, 
f. 46. p. 7. f. 361. p. 8. f. 304. p. 54 

Of the words (poft mortem) and how they 
mall have relation, f. 90. p. . f. 69. p. 33, 
X. f. 16. p. 90. f. 247. p. 78. And fee tit. 
Formedon. 

Of the word (redibunt) in deeds of &c. 
. 22. p. 240, : 

| Expolition of the words (Ded, Vain, and 

hcl.ien for null) in deeds or ſtatutes, f. 28. 
p- 182. f. 302. p. 48. See more thereof, tit. 
Lutry. 

Ot the words (until the making of theſe pre- 
ſents) in deed> ut &c. f. 307. p. 67. 

Oi the words (until the date of theje preſent: ) 
in deeds, f. 307. 7. 67. 

Of the words (al diem quod efjet Au. &c. ) in 
decels of relraſt, f. 5c. p. 20, 21. 

Of the word (co2w2u7,03e5) in deeds, I. 57. 
P- 24, 25. 


Ot the words (vicepiiny and reſerving) in 


bl, f. 59. P. 10. 
l 
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Of the word (utenſilt) in deeds of &c. f. 594; 


. 16, 
Of the words (ante hoc cognit wel reputat) 


in grants, f. 362. p. 17. | 

Of the word (videlicet) and how it ſhall 
have relation, f. 77. p. 38. f. 350. p. 20. 

Of the words ( ſuum vel ſua) and to what 
thing it ſhall have relation, f. 84. p. 80. f. 15. 
p- 82. f. 139. p. 32. 

Ot the words (pretextu quorum) and how 
they ſhall have relation, f. 86. . 92, 93. 

Of the word ( /acerdos, anglice minifter) in, 
&c. f. 203. p. 74. 

Of the feoffment by tenant for life to him in 
revei ſion, f. 338. p. 48. 

Qt the words (ip/o facto) in deeds or ſtatutes, 
f. 275. p- 48. f. 237. p. 29. f. 369. p. 54. 

Of the word ( ſucceftve) in deeds, &c. f. 367. 

«8, | 
Of the word (licet) in pleading or count, 
f. 112. p. 53: f. 113. p. 58, 59. f. 297. p. 25. 

Of the word (cjecit) and how it ſhall have 
relation, f. 89. p. 111. | 

Of the word ( juxta) and how it ſhall have 
relation in pleading, f. 142. p. 52. - 

Ot the word (quilibet or quemlibet ) in deeds, 
f. 154. p. 15. f. 310. p. 80. 

Of the words (reaſonable requeſt) in deeds, 
f. 218. p. 3. 

Of the word (collegium) f. 233. p. 23. f. 81. 
p- 64. f. 267. p. 12, 13. f. 323. p. 30. 

Ot releaſe made by tenant for life to him in 
reverſion, f. 251. p. 91. 

Where relative words ſhall be referred to the 
next aptecedent, where not, f. 46. p. 2, 3. f. 14. 
p. 74. f. 15. p. $1. 

How, and to what perſon this word (Zi) 
ſhall be referred, f. 15. p. 82. . 

Of the word (ꝓrædicta) as in forma prædictã, 
or ſuch like, and how it ſhall be referred, f. 15. 
p. 81. f. 36. p. 34. f. 87. p. 102. 

Of eſtate made { filio meo) where there are 
two donors, how &c. f. 45. p. 5. 

How the word ( yeoman) or other word of ad- 
dition ſhall be referred, and to what perſon, 
where there were two mentioned before, f. 46. 
p. 2, 3. 

Of the word (wt) in deeds, or &c. f. 238. 
P- 31. f. 132. p. 79. 

Of the word (quia) in deeds, or &c. f. 138. 


* 
F Ot the word (ibidem) and how it ſhall have 
relation, f. 164. p. 60. 

Of the words (ab eis) in deeds, and to whom 
it Mall have relation, f. 233. p. x3. 

Ot the words (next enjuing) in ſtatutes, or 
. . 76. p. 23+ 

Ot the words (proxiwadweat”) f. 26. p. 165. 
f. 35. p. 29, And more thereof, tit. Grants. 

Ot covenant to repair, f. 33. p. 10. Sec more 
thereot, tit. Comenart. 

Of the word { a4zmf/it) in deeds, f. 184. p. 63. 
. 71. p. . f. 72. 5. 34: 

Ot the words (ad intentionem, or ed inten- 
tione) in deeds, f. 138. p. 30. f. 199. p. 16. 
19. f. 25%. P. 90. 

Of the words (a die confectionit preſentium) 
in deeds, f. 261. p. 28, 29. 
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Of the divifion of portions, &c. upon deviſes, 
f. 261. p. 27. f. 59. p. 15. f. 164. p. 57+ 
f. 220. p. 12. f. 330. p. 20. f. 326. p. 1. 
Of the word ( hereditaments) in deeds of &c. 
224. p. 30. f. 250. p. 21, 22. 
; or the — 2 4 —— impeachment of 
avafte) in deeds, f. 47. p. 17. f. 222. p. 20. 
Of the words (provided that rent ſhall be 
paid) without expreſſing by whom, f. 222. 
21. 
F Of the word (apud) in &c. f. 233. p. 11. 
Of the words (when tbe rewerſion Pall fall 


Ot remainder, and where it ſhall be taken as 
2 reverſion. See tit. Effates and Remainder. 

Of relative words, See tit. Relation. 

Of conditional words, and what ſhall make 
2 condition, what not, &c. See tit. Conditions. 

Of words in deviſes and wills, and matters of 
them. See tit. Deviſe and Teftament. 

Of diſcontinuance. See tit. Diſcontinuance. 

Of covenants. See tit. Covenants. 

Of conditions. See tit. Cond?tions. 

Of warranties. Sce tit. Garrauty. 

Of releaſes. See tit. Releaſes. 

Of leaſes. Ser tit. Leaſes. 

Of grants. See tit. Grants. 

Of feoffments. See tit. Feoffments. 

Ot reſervations, See tit, Reſervations. 

Of deeds. See tit. Faits. 

Of indictments. See tit. /ndittments, 
Of uſes. See tit. Uſes. 

Of extinguiſhment. See Revive and Syſpen- 


15 f. 376. p. 27. 


Hon. 


Of franchiſes and liberties by unity of poſ- 
ſeſſion in the hands of the King, and where, 
where not, f. 326. p. 3. f. 30. p. 209. f. 108. 
p. 30. f. 44- p. 32. f. 155. p- 21. Ss tit. 
Cufloms and Franchijes. 

Ot common by unity of poſſeſſion of the land 
o 1t of which he hath common, and where, where 


not, f. 339. p- 45. 


Where execution by ſtatute merchant, or &c. 
mall be extin& by pu:chaſe of the land, or &c. 
where not, f. 349. p. 14. f. 205. p. 7. See 
thereof, tit. Audit Quereid. 

Of the charge of making a fence for inclo- 
ſure by unity of poſſeſſion of both lands, and 
where, f. 295. p. 19. 

Of tranchiſe of chace or warren by unity of 
Poſſeſſion of &c. f. 326. p. 3. f. 30. p. 209. 

Of the ſeigniory by infeotting the King, f. 10. 
p. 29. f. 155. p. 19. See Prerog. | 

Ot the meinalty by inteothng the Lord para- 
mount, f. 10. p. 29. 

Of rent reſerved upon leaſe by feoffment 
made by him in reverſion, and where, where 
not, f. 311, p. 210, 211, 212. f. 35: p. 15, 16, 
17. f. 212. p. 37, 38. 

'Of tithes by unity of poſſeſſion of the land in 
the parſon, f. 43. p. 21. 

Of the uſe, tor that the eſtate in the land out 
of which it was raiſed is detern.ined, f. 186. 
p. 1. 

Ot rent-charge bv unity of poſſeſon of the 
land out of which &c. f. 20 5. p. 7, 8. 

Of reat and condition by fine levied after- 
Warus Ui the ſame land, wirrect &c. wacre, 


where not, f. 157. p. 28. 29. f. 311. p. 83, 244 

Of rent- ſervice in part, by a grant of it to the 
tenant, and to a ſtranger, f. 140. p. 41. 

Of the rent by the death of that jointenant 
who had made a leaſe for years of his moiety, 
rendering rent, f. 187. p. 5. | 

Of contract made by a bond thereof, and 
where. Ste tit. Contract. 

4 Of condition, where and how. See tit. Core, 
tion. 

Ot cuſtoms, where, &c. See Cuſtoms. 

Of the tenure by confirmation or releaſe. See 
tit. Confirmation and Releaſes. 

Exemplification, See Record. 
Exemption. | 

What perſons ſhall be exempt, and not put 

upon juries, f. 315. p- 98. f. too. p. 69. 
Evidence. See Iſue. 

Upon the iſſue of plene adminiſtrawit in debt 
againſt executors, what ſhall be good, what not. 
f. 2. p. 3, 4. f. 32: p. 2. f. 80. p. 53, 54, 
55. f. 209. p. 16. f. 271. p. 29. f. 30. p. 206. 

Upon the iſſue of bis freehold in treſpaſs, or 
&c. what ſhall be good, what not, f. 23. 
p. 147. f. 183. p- $7, 58. 

Upon the iſſue of aul waſte fait in waſte, 
what ſhall be good, what not, f. 28. p. 181. 
f. 92: p. 16. f. 276. p. 57. f. 361. p. 12. 

Upon the iſſue of riens paſſa per le fait, 
what ſhall be good, what not, f. 31. p. 215. 

Upon the iſſue of ve granta pas per le fait, 
what ſhall be good, what not, f. 31. p. 219. 

Upon iſſue that there is ſuch cuſtom witnin 
&c. that the widow of every copyholder of fee, 
tail, or life, ſhall have it pro termino viter ſræ, 
what ſhail be good, what not, . 192. p. 23. 

Upon the iffue ze aunque ſen receiver, &c. in 


account, what ſhall be good, what not, f. 196. 
„. 43. 

Upon tlie iſſue xe ungue ſeiſi que doxwer, &c. 
in dower, what ſhall be good, what not, f. 41. 

p- 1, 2, 3. 

Upon an iſſue of Villein regardant, to the 
_ of &c. what ſhall be good, what not, 

168. p. 1. 

Ups iffue that the King was not ſeiſed in 
tee at the time &c. what ſhall be good, what 
not, f. 101. p. 73, 76. 

Upon the iſſue non ef fadum what ſhall be 
£20.1, what not, f. 112. p. 50. f. 167. p. 16. 

Upon the iſſue nen demiſit, and what thall be 
good, what not, f. 122. p. 23. f. 158. p. 31. 

Upon the iſſue non dedit in formedon, what 
ſhall be good, what not, f. 122. p. 23. 

Upon iſſue of, payment at the featt, place, 
and hour of &c. in debt, what ſliall be good, 
what not, f. 222. p. 22. 

Upon the iſſue ai debet, what {hall be good 
in debt, what not, f. 219. p. It. 

Upon the iſlue of xot guiity, to an indictment 
for retuſing the oath of lupre.nacy appointed by 
the ſtatute 1. Eliz. c. ». what ſhall be good, 
what not, f. 234. p. 15 

Upon the ifſuc ot ut guilty in an action cf 
tretpals de nere abduz cum boais viri 
brought in London, what alt be good, what 
not, t. 256. b. 10. 

Upon au live vi e, ent in debt 

againſt 


Z — 
ky 22 = — 


ug — 


. 


* * 2 
— i * r a ——— I3K - 
r 
— ——— 22 2 „ - - N F _ , X 
— >» — — 1 — 
— . — 8 _ _— 
a <———- 2 . . 4 + £ - 
* 4 * 


T H E. 


g. heir, what ſhall be good, what not, 
f. 27". 2 · 61. 

Uthe i(ſ1e ne wnques executor, nec ad- 
min:ſir. wit ut executor, what ſhall be good, 
f. 305. p. 29. 1 ; 

Upon 1ſſv« that he did not give notice to, &c. 
in guare impedis$ againſt the op, what ſhall 
be good, what not, f. 327. p. 7. 

Where more or new evidence may be given 
in attaint, which was not given in the firſt 
action, and what, where not, f. 53. p- 14% 5, 
16. f. 129. p. 65. f. 212. p. 34. f. 301. p- 41. 

The order in giving evidence, and who ſhall 


begin, the Plt. or Dft. f. 80. p. 53. f. 248. 


p- 75. f. 265. p. 6. g 
See more of evidence, tit. Departure, and 
Verdict, and Inqueſt, and Iſſue. 


F. 


' Faits for Deeds. 
MADE in the third perſon good, and where, 


© Þo $- 


Where, and what habendum in the deed ſhall 
Rand, and ſhall be good, what not, and where 
It ſhall divide-the eftate given by the premiſes, 
wherenot, f. 10. p. 36, 37. f. 46. p. 1. f. 58. p. 7. 
f. 80. p. 58. f. 96. p. 43+ 45. f. 124. p- 41. 
f. 125. p. 45, 46. f. 126. p. 49, 50. f. 153. 
p- 13. f. 155. p. 20. f. 160. p. 43. f. 178. 
p. 35, 36. f. 256. p. 11. f. 272. p. 30. f. 304. 


. 54. 57. f. 161. p. 8. ; 
e Where a man ſhall be bound by a deed with- 


out ſealing it, where not, f. 13. p. 66. f. 227. 
437 44+ 

n Rules for the expoſition of deeds, f. 26r. 

p- 29. f. 56. p. 23. f. 15. p. 79+ f. 17. p. 97, 

98. f. 22. p. 140. 

Good and ſufficient without the clauſe in 
ewitneſs whereof &c. f. 19. p. 113. f. 22. 
p. 140. 

Good without the clauſe, I have ſet my ſeal, 
f. 19. p. 113. 

Where a deed ſhall be void for razure or in- 
terlining, or &c. and by whom, where not, 
f. 261. p. 28. f. 27. p- 175. f. 59. p. 12, 13. 
f. 112. p. 50. 

Where a man in pleading may ſay, that it is 
not his deed, or plead the ſpecial matter, and 
conclude, that it is not his deed, where not, 
f. 34. p. 25. f. 112. p. 50. f. 177. p- 14, 15. 
f. 227. p. 43. f. 280. p. 9. f. 51. p. 12, 13. 
f. 120. p. 8. 

Where a deed may have two deliveries, where 
not, and what ſhall be ſufficient delivery to 
make a deed, what nct, f. 51. p. 15, 16. f. 167. 
p- 15, 16, f. 192. p. 26. ! 

Of a man deat and dumb, f. 55. p. 12. 

How deeds ſhall have relation in their deli- 
very, f. 56. p. 23. f. 307. p. 67. f. 315. 
p- 100. | 

Delivered as en eſcrow in owel main, or 
Kc. how it ſhall tak effect upon the delivery, 
f. 56. p. 23. f. 34. p. 25. f. 167. p. 16. 

Where a deed remains in court after pleading 
it, where not, f. 59. p. 12. f. 82. p. 69. 

Where a n.an may ſay that the deed was de- 
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livered at another place than it bears date, where 
not, f. 167. p. 15. f. 139. p. 36. 

Where a man fhall ſay, that the deed was de- 
livered at another diy than it bears date, and 
where at the day before the day, where not, 
f. 167. p. 15, 16. f. 307. p. 47: f. 221. 
p- 18, 19. 


Where the clauſe / contingat ſhall ſtand in 


the deed, and ſhall change the premiſes of the 
deed, where not, f. 171. p. 7. See theteof, tit, 
Dewiſes and Tail. . 
Where a deed ſhall be void in part, and ſtand 
in part, f. 220. p. 14. f. 227. p. 43, 44. 
Good without date, and where, f. 28. p. 183. 
Whete a deed may be uſed by way of lead - 
ing as a feoffment, grant, releaſe, or confirma- 
tion at the pleaſure of him who hath it, where 
not, f. 116. p. 72. f. 109. p. 34. 36. f. 302. 
4 43. f. 319. p. 16. f. 263. p. 34. f. 251. 
91. 
Of bonds. See tit. Obligations: 
See more of deeds, tit. Feoffment, Grants, 


and Releaſes. 
Failure of Bond. 

Where a man fails of record in variance from 
perſons, or their names therein, where not, 

133. Pp. 14. 

Where a man fails of record for omiſſion of 
part thereof as a condition, cr &c. compriſed 
there, where not, f. 153. P. 14. f. 234. p. 16. 
f. 368. p. 79. 

Where a man fails of record for non- ſuſſicĩ- 
ency of the certificate, and what ſhall be ſuf. 
ficient, and out of what court, what not, f. 187. 
p- 4. 8. f. 227. p- 45. 

Where failure of record ſhall be in varying 
ne it in the place or day, where not, f. 187. 
: Where failure of record ſhall be peremptory, 
where not, f. 228. p. 45-f. 188. p. 8. f. 180. 

. 48. 
F Becauſe it was reſerved for error, fince &c, 
f. 228. p. 45. 
See more thereof, tit. Record. 
Falſe Impriſonment. 

What ſhall be a bar therein, what not, f. 246, 
P- 26. f. 120. p. 9. f. 66. p. 12. f. 241. p. 50. 
f. 244. p- 61. 

Where common voice and fame is cauſe ſuf- 
ficient to arreſt a man, f. 236. p. 26. 

Falſe Judgment. 
Upon plea holden by right patent, or cloſe in 


f. 373. p. 13. | 
Where and when the court ſhall go to the 


examination of the falſe judgment, where not, 


f. 164. p. 58. f. 263. p. 33. 

Where the record remains before the ſuitors, 
or &c. notwithſtanding they ſent it into court 
by writ of falſe judgment, f. 164. p. 58. 

Quæ coram vobis ri/idet, f. 164. p. 58. 
f. 329. p. 14. a 

Abates for default of form, and where, and 
what ſhall be the form thereof, f. 164. p. 58. 
f. 373. p. 13. f. 268. p. 17. 

How the record of the judgment given in 
court baron ſhall be removed, and in what 


manner, 


2 . on "3 4 
F of * SI f Ss 


'< 


manner, and by what proceſs, f. 263. p. 32, 33. 
. 268. p. 17. 
Nonſuit in this action, f. 262. p. 32. f. 329. 
14. 
F Summott and ſeverance in falſe judgment, 
f. 262. p. 32. ; CE 

Judgment in falſe judgment, f. 263. p. 33- 
f. 373. P. 23+ f 

Upon plea holden in county court, f. 329. 
„ 8 | 

Proceſs in this action againſt the party or the 
ſuitors, f. 262. p. 32. f. 268. p. 17. 

Falſihing of Recovery. 

Where a ſtranger ſhall falſity a recovery, 

where not, and by what pleas, f. 67. p. 16. 
Fe-e-fimple. See Eflates. 

Determinable where, and what ſhall be, 
f. 253. p. 100. f. 101. p. 75, 76. f. 115. 
p. 66. f. 330. p. 20. 

Fees. 

Where a man ſhall have his fee, although he 
be diſcharged or depoſed from his office, for 
which &c. See tit. Annuity. | 

Feoffment. 

Where by livery made to one another ſhall 
take eſtate, where not, f. 14. p. 71. f. 35.p.26. 

Where by livery in one acre, reverſion of 
another paſſes, or by livery in part in the name 
of all, all paſſes, where not, f. 18. p. 106, 107. 
f. 58. p. 4. f. 233. p- 10, 11. f. 131. p. 71. 
f. 246. p. 71. f. 283. 30. 

Where and what livery by attorney ſhall be 

„what not, f. 131. p. 71. f. 283. p. 30. 
. 340. p. 48. f. 363. p. 22. f. 109. p. 35, 36. 
f. 62. p. 34. f. 49. p. 13. f. 58. p. 7. f. 362. 
p. 20. f. 376. p. 25 

Where livery upon poſſeſſion of the termor 
ſhall be good, where not, f. 131. p.71. f. 33. 
p. 13, 14. 17. f. 58. p. 4. 7. f. 363. p. 22. 
f. 18. p. 106, 106. f. 340. p. 49. f. 117. 
p. 76. 77: 3 

Where land paſſes by livery within the view, 
and what ſhall be livery within view, where 
not, f. 33. p. 17. f. 18. p. 107, 108. f. 233. 


11. 
F By cefluy que uſe what ſhall be good, what 
not, f. 58. p. 4. f. 283. 5 30. f. 340. p. 49. 

Where land paſſes by feoffment of an houſe, 
where not, and contra, f. 246. p. 71. f. 130. 
p. 70. f. 158. p. 31. f. 376. p. 25. See tit. 
Leaſes. 

Where a man ſhall plead a feoffment by name, 
compriſed within the deed, and land ſhall paſs 
thereby, although it be miſnamed, &c. where 
not, f. 158. p. 31. f. 246. p. 71. f. 97. p. 45. 
f. 233. p. 10, 11. f. 376. p. 25. f. 87. 
p. 100. f. 207. p. 14. f. 304. p. 57. See 
thereof tit. Groxts. - 

By leſſee for years, leſſor being upon the 
land preſent at the time of the hvery, good, 
f. 364. p. 8. f. 162, p. 30. 

WW heme 545 Mall bs void by the preſence of 
others upon the land, where not, f. 354. p. 4c. 
| 4 18. p. 107, 108. f. 131. p. 71. f. 352. p. 20. 

363. p. 22. f. 33. p. 11, 14. 

By 755 in reverſion to the land for life, good, 
- 35%. p. 48. | 

Ota wood, what thing pfleth, &c. f. 19. 
P- 111. f. 280. p. 17, 18. 
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Where by feoffment of a manor a thing ap- 
pendant paſſes, or a reverſion which is parcel, 
1. 233. Pp. 10, 11. f. 48. p. 2, 3. f. 249. p. 18. 
f. 94. p. 34. f. 103. p. 6. f. 30. p. 209. 

By tenant for life, and him in reverſion. See 
tit. Expoſition. 

Fines of Lands. 

Where a fine levied by tenant in tail ſhall be 
a bar to the iſſues, and bind them for ever, 
where not, f. 3. p. 1, 2. 5, 6. f. 32. p. 1. 
f. 213. p. 41. f. 216. p. 54. f. 351. p. 24. 
f. 182. p. 54, 55. f. 334. p. 30, 31. f. 279. 
P- 7. f. 373. p. 13. f. 254. p. 104. f. 122. 
p- 21, 22. f. 111. p. 45. See the ſtatute of 
4. H. 7. e. 24. 

Where a fine levied by baron and feme ſhall 
bind the feme, where not, f. 213. p. 41. f. 69. 
p. 33, 34. f. 358. p. 49. f. 237. p. 31. f. 224. 
p- 31. f. 220, p. 15. 

Where a fine ſhall be levied of another thin 
than the original writ, &c. make mention 
f. 213. p. 41. 

Where a ſtranger to the fine ſhall be bound, 
if he do not make his claim within five years 
afrer the fine leyied, where not, f. 240. p. 48. 
f. 334. p. 30, 31. f. 72. p. 3. f. 224. p. 28. 
f. 117. p. 75. f. 133. p. 2. 

Levied of lands in ſeveral counties, and how, 
&c. f. 227. p. 44+ 

Levied of a third part of &c. f 334. p. 20. 

When a fine ſnall be engroſſed, and where it 
ſhall be engrofled after the death of any of the 
parties, where not; and where it ſhall never be 
engroſſed, and where it. ſhall be engroſſed in 
E f. 39. p. 2. f. 212. p. 35. f. 220. p. 15. 

+ 246. p. 68. f. 254. p. 104. f. 320. p. 19, 
20. f. 188. p. 9. f. ug. p. 21. 

Where and by what perſon conuſance of a 
fine taken ſhall be , where not, f. 220. 
P- 15. f. 246. p. 68. f. 254. p. 104. f. 224. 
P- 31. f. 320. p. 19, 20. 

Levied within antient demeſne, and the force 
thereof, f. 373. p. 13. 

Upon what writs a fine may be levied, f. 259. 
p. 20. f. 179. p. 46. 

Where a fine is not perfect for a default in 
the proclamations, and how imperfe&, f. 216. 
p-. 54. f. 182. p. 54, 55. f. 186. p. 68. f. 234. 
p- 16. f. 256. p. 9. f. 269. p. 21. 

| Fine to the King. 

Upon jurors for eating and drinking, or other 
miſdemeanor, and where, f. 37. p. 45. f. 55. 
P- 9, 10. f. 78. p. 41. f. 218. p. 4. f. 212. p. 31. 

Where a ſheriff ſhall be fined for not execut- 
ing proceſs, or commandment of the King, 
f. 62. p. 28. 

Where fine (hall be made for denying a deed, 


Vr for pleading a falſe deed, and acknowledg- 


ing, &c. where not, f. 67. p. 19. 

Where fine ſhal! be in treſpaſs or other 
action by Dft. or Plt. where not, f. 89. p. 111. 
f. 315. p. 98, 99. 

nere juttices of peace ſhall make fine for a 
miſclemeanor, where not, f. 135. p. 14. f. 210. 
p. 4. | 

By him who is beyond fea, and will not re- 
tuen 1nto the Fingdom at the King's mandate, 
and where, f. 177. p. 31. f. 255. p. 19. See tit. 
For eiture. Where 


Where a man ſhall be fined and ranſomed, 
and how the ranſome ſhall be aſſeſſed, f. 62. 
p. 28. f. 232. p. 6. f. 238. p. 38. 

By him who builds a houſe in a foreſt, f. 240. 
p- 45. 

g Where and by what miſdemeanor in clerks 
or miniſters of the King's courts they ſhall be 
fined, f. 241. p. 50. f. 244. p. 61. 

By him who uſes fraud in ſuit, and where, 
f. 249. p. 84. ERS 

By an attorney for not putting in his warrant 
of attorney, and where, f. 180. p. 48. 


By ſheriff ele&t who refuſes to take the oath - 


of office, f. 168. p. 19. 

By him who diſſuades the ſheriff in taking 
upon him the office, from taking the oath inci. 
dental to the office, f. 168. p. 19. 

Aſſeſſed by the ſheriff upon a juror on an in- 
_= of office, for default made at the day when 

c. f. 266. p. 6. 

Flect. See Priſon. 
: Forfeiture. 

Where, and what goods or chattels ſhall be 
forfeited to the King by outlawry in actions, 
&c. what not, f. i. p. 7. f. 58. p. 3. f. 309. 
p. 76, 77. See tit. Choſes in Action. 

Where, and what lands, or &c. ſhall be for- 
feited by attainder, what not, f. 2. p. 2. f. 309. 
p- 76, 77. 

Of marriage, where, and what ſhall be a bar 
of it, where not, f. 25. p. 163. f. 255. p. 6. 
f. 260. p. 23 f. 298. p. 30. f. 306. p. 65. 

For treaſon, where, and of what lands, and 
to what perſons, f. 101. p. 73, 74. f. 107. 
p. 26. f. 288. p. 55, 56, 57+ f. 309. p. 76, 
77. f. 332. p. 27. f. 343. p. 57. See more 
hereof, tit. Statutes, and therein of 26. H. 8. 
c. 13. 

Of felo de ſe, what thing, and who ſhall have 
it, f. 108. p. 28. 29. f. 160. p. 44. f. 77. p. 38. 
f. 262. p. 31. 

Of office, and for what cauſes, f. 211. p. 29. 
f. 114. p. 64. f. 197. p. 46. 48. f. 151. p. 1,4. 

By thoſe who go beyond ſea without licenſe, 
or being there by licenſe, do not come back 
upon the King's mandate to them, and what 
thing, f. 128. p. 61. f. 375. P. 21. See tit. 
Contempt and Fine to the King. 

Of him who ſtrikes one in Weſtminſter- hall, 
and what thing he torfeits, f. 188. p. 9. 

Of goods by which he is attached, where and 
when, f. 199. p. 54. 

What ſhall be cauſes to forfeit copyhold, 
f. 211. p. 31. 

Where tenant for term of life, years, or other 
term, ſhall forfeit his eſtate for claiming another 
eſtate, or by making a greater eſtate, where not, 
f. 53. p. 8, 9. f. 149. p. 89. f. 324. p- 35. 
f. 209. p. 21. f. 362. p. 20. f. 339+ p. 44 

Of goods, becauſe it is found that he tied, 
whether he be acquitted afterwards or not, f. 23d. 

N 36. | 
F By deodand. See tit. Deodand. 
Freible Entry. 

Not by him in reverſion, on the ouſter done 

to leſſee for years, f. 14%. p. 4% Ste tit. 


Aize + 


- 
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See more thereof tit. Statutes, and therein of 


8. H. 6. c. 9. of Forcible Entry. 
Forger of falſe Deeds. 
In what county it ſhall be brought, f. 38. 


P+ 53. 37. 


See more thereof, tit. Statutes, and therein of 


5. Eliz. c. 14. of Forgery. 
Formedon. 

In reverter and form thereof, where it lies, 
where not, f. 199. p. 55. f. 14. . 75. f. 16. 
p. 90. f. 47. p. 7. f. 125. p. 43. f. 216. p. 56. 
f. 349. p. 17. 

Where formedon in reverter ſhall be of an- 
other thing than was given, f. 47. p. 7. 

In remainder, where it lies, where not, and 
form thereof, f. 136. p. 18. 2t. f. 125. p. 43. 
f. 216. p. 56. f. 349. p. 17. f. 137. p. 26. 
f. 145. p. 64. 

In deſcender and form thereof, f. 247. p. 76. 
f. 11. p. 50. f. 216. p. 56. f. 126. p. 47. 
f. 153. p. 14. f. 181. p. 53. f. 149. p. 82. 

Of ent- charge, f. 31. p. 216. 

Form. 

Of a writ of ward of the heir of ceffay gue 
uſe, f. 7. p. 12. 16. f. 291. p. 66.f. 84. p. 79. 

Of the writ de homine replegiando, f. 62. 
p- 27. | 
Count does not abate for default of form, 
f. 299. p. 32. | 
Form of debt by adminiſtrator, f. 2 36. p. 27. 

Of /cire ſacias to execute a fine, and where it 
ſhall be ought to remain, and where ougit to re- 
vert after the death, &c. f. 199. p. 55. f. 69. 
p- 33, 34. See more of this, tit. Sci. Fa. 

Of a writ to make a ſerjeant at law f. 72. 
P+ I. 8 
Of writ of error upon a fine levied errone- 
ouſly, f. 89. p. 4. 

Ot waſte by ceſtuy que uſe, f. 93. p. 26, 27. 

Of writ of ſummons to parliament, f. 98. 


- $0. 
Of treſpaſs of a dead thing, f. 121, p. x5, 16. 
Of treſpaſs of a live thing, f. 127. p. 15, 16. 
Of walte brought by a biſhop, f. 129. p. 64. 
Of venire factas upon indictment, or other 
Kc. upon iſſue joined, f. 152. p. 8. f. 315. 
p. 99. f. 316. p. 3. f. 353. p. 29. f. 367. 


p- 43+ 


Ot writ to warrant the eſſoin de ſerwice le 
ray, f. 154. p. 16, 17. 
Of ejectment of ward, f. 369. p. 56. 
Ot cjectione firme, f. 278. p. 37. f. 89. 
p- 11. 


Of formedon by the heir of ceſtuy que uſe, 


f. 181. p. 53. 

Of writ of withernam, f. 189. p. 14. 

Of ſecond deliverance, f. 59. p. 74. 

Of writs to adjourn term, f. 225. p. 35, 36, 
37, 38. See more thereof, tit. Adjournment. 

Of writ of error upon a judgment given be- 
fore juſtices of aſſize, &c. f. 236. ꝓ. 21. f. 77. 
p. 34. 36. See thereof, tit. Error. 

Of action upon ſtat. Weſt. 2. c. 28. de male - 
Jactoribus in uarcis, f. 238. p. 34. 

Of treſpaſs by baron and teme, f. 30 5. p. 59. 

of audita qu reli oy one feoffee of conuſor 
to have contribution, f. 331. p. 23, 24. 

of 


T HE 


Of waſte by him who hath a fee and another 
who hath tor lite with him upon a leaſe tor years 
made by them, f. go. p. 6. 3 
And order to be obſerved in demands in præ- 
cipes quod reddat of land, or &c. f. $4. p. $3. 
f. 47. p. 7+ f. 19. p. 111. See tit, Demands. 
Aſſize dees not abate for detault of form, 
f. 84. p. 83. 
Ot aſſize of tithes, f. 83. p. 77. 83. 
Ot account againſt baron and feme, f. 202. 
69. 
; of debt againſt an heir, . 344. p-. 1. See tit. 
Dette. 
Of debt againſt an executor, f. 344. p. 1. 
See tit. Dette. 
Of diem claufit extremum, f. 359. p · 3. 
Of dewenerunt, f. 360. p. 4. 
Of formedons. Ste tit. Formedon, 
Of hill. Sce tit. Bill. 
Of eniries of things upon the rolls or records. 
zee tit. Challenge, Continuance, Eoin, and 


Varrant D Attorney, and Records, 


Of falle judgment, Sce tit. Falſe Judgment. 

Of writ, where it ſhall be general and good 
enough by a ſpecial count. See tit. Brief, 

Of action upon the caſe againſt an inn- keeper. 
See Hofleler. 

See more of form, tit. Brief. 

For eſis and Parks. See Offices. 

Grant or leale of the King of a toreſt, what 
thing paſles, f. 169. p. 1. 

What thing done or erected in a foreſt ſhall 
be ſaid purpreſture, f. 240. p. 45- 

Mow purpreſture done there ſhall be reformed, 
f. 240. 2 45. 

The King grants the herbage of a foreſt, 
what thing paſſes, f. 285. p. 40. ; 

Where the King's grantee of a foreſt may in- 
elcſe it, f. 285. p. 40. 

Grant of the her bage and panage of a park, 
what thing piſſes, and how to be ul.d, f. 80. 

60. 

F See more touching foreſt and park, tit. 
Statutes, and therein of Welt. 2. c. 28. de ma- 
Hactoribus in parcis. 
Fraud. See Colluſion. 
Frankmarriage. See Done and Divorce. 
- Franchiſes. 

A man ſhall not have tranchiſes unleſs by the 
King's grant, t. 44. p- 32. 

W here and what ſhall be extin& by coming 
into the hands of the King. and where and what 
not, f. 44. p. 32. See Extingriſhment. 

Citizen distranchiſed, and tor what cauſe, 
f. 332. P. 8. 

8. 


Gage Deliuerance. 

WHERE Dit. in replevin thail not gage de- 
iverar ce, f. 189. p. 14. 

Whee Plt. hall gage deliveranze of cattle 
taken in withernam, f. 189. p. 14. 

Were Pit. ſhali gage deliver ance to Dft. be- 
fore he gages deliverance to the Pit. f. 189. 

8; | 
f Where and when Dft. ſhall have a writ to 
make delverance ot cattle taken in withernam, 
f. 159. p. 12, 13, 14. 


p- 76. 


TAB LK 


See more touching deliverance of cattle dif- 
trained, tit. Return of Cattl-, Second Deliue- 
rance, and Withernam. 

Gaol and Gabler. Sce Priſon. 

Who ſhall have the cuſtody of priſoners in 
Hertford, the term being kept there, f. 204. 

Where gaoler ſhall be charged in debt at the 
ſuit of the party upon eſcape, where not, Sce 
Eſcape. | 

Garde. 


Where the King ſhall have the wardſhip of 
the heir of the donee in tail of the gift of his te- 
nan! in capite, where not, f. 181. p. 51. f. 362. 
p- 19. f. 54. p- 1, 2. f. 154. p- 18. f. 237. 
P- 30. f. 252. p. 97, 98. f. 102. p. $2. ; 

* Where the heir of ceſtuy gue u/z ſhall be in 

ward, where not, f. 54. p. 1, 2. f. 7. p. 11. to 
p- Go. notable, f. 134. p. 6, 7. f. 174. p. 20. 
f. 181. p. 51. f. 362. p. 19. f. 237. p. 30. 
See tit. Statutes, and therein of 4. H. 7. c. 17. 
of wards, 

Where the heir of him in remainder, or him 
who hath eſtate of inheritance jointly with another 
ſnall be in ward, and when, where not, f. 7. 


. 11. f. 8. p. 13. f. 9. P. 22. 24. f. 10. p. 33. 
11. p. 45. f. 54. p- 1, 2. f. 134. p. 6, 7, 
8. f. 181. p. 51. f. 102. p. 82. f. 130. p. 67, 
68. f. 136. p. 26, 27. f. 172. p. 12, 13. f. 362. 
p. 16. f. 367. p. 42. f. 191. p. 22. f. 237. 
p. 30. f. 252. p. 97. See the ſtat. 34. & 35. 
H. 8. c. 5. of wills and wards. 

Ot the heir during the lite of his father, not, 
f. 8. p. 14. 25. f. 9. p. 25. 

Where the King ſhall have wardſhip of lands 
holden of other lords by his prerogative, where 
not, f. 174. p. 2. f. 102. p. 82. f. 123. p. 38. 
f. 158. p. 33. f. 161. p. 47. f. 236. p. 25, 
f. 58. p. 6. f. 213. p. 39, 40. f. 220. p. 12, 
f. 268. p. 18. f. 276. p. 57. f. 284. p. 36. 

By reaſon of the ſeigniory ſuſpended at the 
time of the death of the tenant, and where, 
f. 102. p. 82. f. 154. p- 18. 

Where a man ſhail hold by knight ſervice, 
and yet his heir ſhall not be in ward, f. 154, 

. 5 
F WW here the heir ſhall be in ward for lands to 
which he hath right, or to which he comes by 
recovery, entry, or &c. where not, f. 137. p. 26, 
27. f. 362. p. 16. 

Where the King ſhall have the wardſhip by 
reaſon of wardſhip, where not, f. 172. p. 12, 
13. f. 268. p. 18. 

Where the heir of the donee in tail ſhall be in 
ward to the lord paramount, where not, f. 367. 
p. 4. f. $63. P. 19: f. $4. p. 1, 2. f. 181. 
P- 51. f. 154. P. 18. f. 252. p. 97, 98. f. 220. 
p. 12. 

Where a man ſhall have ward by reaſon of 
priority, and what ſhall he {aid to be priority, 
F. 11. p. 42. f. 13. p. $9. 

Wucre a man ſhail have ward, notwithitanding 
eſtate made by the tenant by cotluſton, and what 
(all be ſaid colluſion, what not, f. 9. p. 27. 
f, 18, pe 38. f. 193, P. 27, f. 407. P. 13. 
f. 275. p. 49, 50. f. 361. p. 14. . 298. p. 30. 
f. 158. p. 31. 

nere the lord ſhall have the ſingle value of 
c 1 
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the marriage, and how it ſhall be levied, or the 
double valuc of the marriage, and how it ſhall 
be levied, where neither of them, f. 25. p. _ 
f. 260. p. 23 f. 306. p. 65. f. 255. p. 6 
f. 298. p. 30. 
Where te: der is material in &c, f. 255. p. 6. 
f. 260. p. 23. f. 298. p 30. f. 306. p. 65. 

In what county raviſhment of ward ſhall be 
bronght, f 289. p. 58. 

Fj*Yment of ward of land and heir is not 
good, f. 369. p 56. 
Form of writs of wards. See tit. Brzef and 
Form. 4 

Bur in writ of ward. Sce tit, Bar. 

Garrant d Attorney. 

Entered without naming tne attorney by name 
is not ſufficient, f. 93. p. 25. 

Where warrant ot attorney may be entered 


= after * N well enough, where not, f. 180. 


p- 48. f. 225. p. 34. f. 231. p. 58. f. 220. 

13 
Y Amended, and where, f. 105. p. 16. f. 220. 

15 13 
= Upon what roll and record it ought to be en- 
tered, f. 330 p. 18. f. 180 p. 48. 

Where ai oiney ſhail forte 10 l. accord- 
ing to the ſta'ute, for not putting in his warrant, 
f. 180. p. 48. 

See more of warrant of attorney, tit. Error. 

arranties. 

By ded: & conceſji, how it thall extend, f. 221. 

17. 

Collateral deſcended bars for ever, f. 122. 
p- 21, 22. f. 148. p. 77. 

Upon contract of a pe ſonal chattel what ſhall 
be good, what not, f. 76. p. 28. 

In deed of feoffment, or &c. without ſaying 
to whom, how it thall be expounded, f. 42. 
p- 12, 13. f. 45 p. 2. 

In deeds of &c. without ſaying what thing, 
how it ſhall be intended, f. 42. p. 12, 13. 

Where wananty ſhall follow the eſtate and 
ſh il be co-extenſive, where not, f. 42. p. 13. 
4. „ . | 

Sce more of warranties, tit. Voucher and Re- 
covery in value, and Warrantia (hartæ. 

[ Gift. See Don-.] 
/ Grants of the King. 

Where and what cheſes in action the King 
may grant by expreſs words, what not; and 
where it paſſes by general words, where not, 
f. 1. p. 7. f. 30. p. 208. f. 268. p. 18, 19, 
f. 24. p. 153. f. 283. p. 18, 29. f. 300. p. 35. 
f. 343. p. 12 . 139. p. 67. 

Wae:e the Eng s grantce of a choſe in action 
ſh+*il have an action in his own name, where 
not, f. 1. p- 7. f. 30. p. 208. See tit. Choſe in 
action. 

Wuere it ſhall be void to all intents, f. 175. 
F. 25, 26. And what things he ego e 
25. p. 164. f. 44. p. 3%. 1. 77. p. 38. f. 268 
p. 18. f. 45. p. 35. f. 86. p. 94. f. 1 50. p. 1. 


. N. p. 11. f. 10. p. . f. 11. 8. 
f. 261. p. 26. 8 * 1 . 162. p. 50. 
Sce u. Offices, & 


Wee it ſhall ks good in part, and in part 
void, f. 268. p. 18. 19, f. 77. p. 38. f. 348. 
p. 12. 


T1 SL. is 


Where it ſhall he good, and enure to two in. 
tents, f. 100. p. 70. f. 30. p. proc f. 300. p. 36, 
f. 348. p. 12. f. 269. p. 18. 

Feng wen of a thing which us poſſibility he 

have, &c. it ſhail be good, where not, 
f. 268. p. 18. f. 52. P. 1, 2. f. 252. p. 97. 
f. 108. p. 30. f. 178. p. 39. 

Were to a body which is not corporate, nor 
hath capacity, it ſhall be good, and give capa. 
city, where not, f. 100. p 70. f. 30. p. 208. 

Where, and of what office it ſhall be good, 
f. 80. p. 58. f. 149. p. $1. f. 150. p. 1, 2. 
f. 275. p. 26. f. 244 p. 38. f. 153. p. 10. 
f. 167. p. 13. f. 179. p. ++ f. 176. . 28. 
f. 259. Pp. 18 f. 133. p. 3. f. 197. p. 47. See 
move thereof, tit, QMices. 

Where patent or grant of a thing, or to do a 
thing contrary to ſtatute ſhall be good, where 
not, and where it is neceſſary to have a n ob. 
Lane, &c. in the grant, where not, f. 52. p. 1, 


2. 224. p. 31 f. 54. p. 17, 18 . 269. p. 19, 
f. 270 p. 22. f. 92. p. 17. f. 225. p. 35. l. 303. 


p. 48. f. 352. p. 25 See tit. Roy, 
Where it ſhall be good to pardon an offence 


before it is committed, where not, f. 52. p. 1, 2. 
See more hereof, tit. Pardon and Roy. 

To an abbey to be diſcharged of a coro ly, 
good, where not, f. 269. p 19. 

Where it ſhall he void for non-recita]), falſe 
recital, falle ſuggeſtion, nuſrecital, miſnomer, 


or Ec. where not, f. 77. p. 38. f. 233. p. 10, 


11. f. 269. p 19. f. 197. p. 47. f. 87. p. 100. 
f 94. 5. 29. f. 331. p. 23. f. 292. p. 70. f. 167. 
p. 13. f. 195. p. 38. f. 327. p. 4, 6. f. 337. 


p. 35. f. 339. p. 47. f. 352. p. 26. 28. 
Void for want of oſhce found before, and 


where not, f. 132. p. 79. f. 142. p. 12. 13, 
f. 211. p. 29. f. 145. p. 66. f. 325. p. 58. dee 
more thereot, tit. Qſice before Eſchealor. 

Of the chattels of felos de ſe, &c. t. 77. p. 30. 
f. 262. p. 31. f. 107. p. 28. 

Where it ſhall make a thing appendant, or 
&c. to pats by a grant of the principal without 
expreſs mention of them, where not, and where 
they do not paſs although mention be made of 
them in the grant, f. 44. p. 3%. f. 268. p. 18, 
19. f. 350. Þ. 21, 33. f. 360. p. 5. f. 362. 
pe 17, fe 131, p. 22. f. 300, Pp. 2366 f. . 
p. 35, 36. 

W here it ſhall be good by reaſon of the 
words, ex gratia ſpcciait, or moro melt, or 
certa ſetentta, &c. f. 269. p. 19. f. 3 50. p. 21, 
22. f. 303. p. 48. f. 352. p. 26, f. 380. p. 36. 
f. 270. p. 22. f. 195. p. 35, 36. 

Of all anercements 2 quibu/crngue curiis no- 

ris, orcoram yu br ſeunqur jujticiarius, &c good, 
and how it ſhall be taken, f. 269. p. 18, 19. 

Ot conuſance of ail manner ot picas, how 1t 
ſhall he taken, f. 268. p. 18, 19. 

Ot all woods heretofore known or reputed as 
parcel or member of the manor of &c. how it 
ſhall be conitrued, f. 362. p. 17. 

Under what ſeal, the grant of the King ought 
to be of lands within the ſurvey of the court of 
augmentations, &c. f. 59. p. 1, 2. f. 232. p. 7, 
8. f. 231. p. 10, f. 135. p. 14. f. 263. p. 14. 

Under what. ſeal, grant or leaſe of the 
King of lands within the Duchy of 1 
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Hall be good, under what, not, f. 232. p. 7, 8. 
f. 210. p. 22. 5 

Of wardſhip of lands or body of a ward, under 
what ſeal it ſhall be good, under what not, f. 178. 


4 Shall bind his ſucceſſor, and by what words, 
where not, f. my 17, to 20. f. 94. p- 29. 
f. 280. p. 11, 12. f. 270. p. 22. 

Determines by death of the King, what not, 
f. 270. p. 22. f. 163. p. 54. f. 92. p. 17, 18. 


f. 165. p. 1 2. f. 355. p. 37. f. 211. p. 30. 
How doubtful words ſhall have relation 


in the King's grant, f. 77. p. 38. f. 362. p. 17. 


f. 331. p. 22. 
Void becauſe of nonage, where not, f. 290. 


22. 
F Of fair or market, where it ſhall be good, 
where not, f. 276. p. 53, 54. : 

Where a grant made to the King by deed 
without inrollment ſhall be good, where not, 


and when the inrollment ought to be made, 


f. 355- p. 37-f 167. p. 13. f. 174 p. 18. See 
tit. Prerogaftve. 

Of the cuſtody of an ideot or lunatic, f. 25. 
p. 164. See tit. Ideot. 

Where grant, leaſe, or &c. of the King under 
the great al is not good, f. 50. p. 1, 2, 3. f.93. 
p. 23. f. 303. p. 48. f. 263. p. 36. 

Where grant or &c. of the King under the 
privy ſeal or ſignet ſhail be ſufficĩent, where not, 


— 


f. 35. 3. f. 128. p. 61. f. 93. p. 23. f. 161. 
45 f. 151. p. 3. f. 162. p. 50. f. 339. p· 47. 
. 179. p. 44+ : 

Where it ſhall be avoided by ſci, fa. againſt 

the patentee. See tit. Scire j - 590 

Void becauſe it hath not ad quod damnum 
ſerved upon it, and where it is not neceſſary &c, 
See tit. Ad quod damnum. 
Of a foreſt or park. See tit. Foreſt. 
Grant. 
Omnia bona et catalia, what things paſs, what 

not, f. 5. p. 3. f. 59. Pp. 15. 

Of rent by him in reverſion, how and when 

it ſhall commence, f. 10. p. 35. f. 126. p. 47. 
dee tit. Leaſes. 


Of a wood, what thing paſſes &c. f. 19. 


p. 111. f. 280. p. 17, 18. f. 90. p. 9, 10. See 
tit. Done. 

Frimam et proximam advocationem &c. cum 
acciderit &c. how it ſhall take effect, f. 26. 
p. 165. f. 35. p. 29, 30. f. 129. p. 66. f. 283. 
p. 28, 29. f. 304. p. 54+ 

here by grant, things appendant, regar- 
dant, incident, or parcel, may and ſh:ll be made 
in groſs, where not, f. 48. p. 2, 3. f. 30. p. 209. 
f. 288. p. 54. f. 233. p. 10. f. 350. p. 18. 
f. 97. p. 45. 

Good notwithſtanding the thing or perſon be 
miſnamed in the grant, where not, f. 80. f. 56, 
57. f. 97. p. 45. f. 279. p. 9. f. 119. p. 7. 
f. 125. p. 45, 46. f. 178. p. 37. f. 278. p. 1. 
f. 150. p. 8 5. f. 292. p. 72. f. 376. p. 25. Sce 
tit. Feoffment and Pleadings. . 

Void by reaſon of miſrecital, where not, f. 50, 
p. 6, 7, 8. f. 87. p. 99, 100. f. 93. p. 28. 
f. 116. p. 70. f. 119. p. 7. f. 178. p. 37. f. 376. 


. 25. See tit. Feoffments, and Releaſes, and 


caſes, 


Where grant made without . deed ſhall be 
good, and what things may be granted without 
deed, what not, f. 91. p. 10, 11.f 117. p. 72. 
f. 124. p. 41. f. 139. p. 37. f. 174. p. 18, 19. 
f. 248. p. 79. f. 281. p. 19. f. 370. p. 57. See 
more thereof, tit. Monſtrans di faits. by 

Of a thing which is not in him at the time of 
the grant, as a term to commence at a future 
day, or &c. good, where not, f. 58. p. 3. f. 102. 
p- 83. f. 124. p. 41. f. go. p. 8. f. 190. p. 19. 
See more thereof tit. Relcaſes and Surrender. 

Where by a grant of one thing, the grantee 
ſhall have others implied in it, Fo 90. p. 8, 9. 
f. 130. p. 70. f. 158. p. 31. See tit. Foo. 
ment. 

Of a right where it ſhall be good, and to 
what perſon, where not, f. 90. p. 10, 11. f. 116. 
p. 72. 

Of the marriage of his ſon and heir, f. 190. 
P- 19. 

By parſon before induction void, f. 221. 
P- 18. See more thereof, tit, Parſon and In- 
cumbent. Fe 

Of the heir a ward in ſocage, f. 190. p. 19. 

251. p. 90. 

Of office what ſhall be good, what not, f. 80. 
p- 58. f. 259. p. 18. And ſee tit. Offices. 

What things a man may grant over, and 
thereof make aſſignee of them, what not. See 
tit. Afignee. 

Of annuity pro conſilio, or ſervitia impen- 
dendo. See tit. 3 

What ſhall be ſufficient words to make a 
good grant of rent- charge. See tit. Charge. 

Of a choſe in action, void. See Choſe in 
Ation, 

By an infant. See tit. Enfant. 

By huſband and wife, See tit. Baron and 
Feme. 

By a man deaf and dumb. See tit. Faits. 

By whom not good without confirmation of 
others, and of whom, See tit. Confirmations. 

Where it ſhall be good without the name of 
baptiſm of the grantor, or &c. See tit. Corpo- 
rations. 

Uncertain who ſhall have election therein. 
See tit. Election. 

Of a corody. See tit. Corody. 

Of offices. See tit. Annuity and Offices. 

See more of grants, tit. Leajus, Feoffments, 
and Fatts. 

Grand Scrjcautty, f. 285. p. 39. 
Grand Cape and Petit Cape. 

Petit cape againſt the tenant atter voucher, 
and where, f. 24. p. 152. 

Where a petit cape ſhall not be awarded after 

appearance upon default but ſciſin of the land, 
where & contra, f. 98. p. 53. f. 103. p- 8. 


H. 


Heriot. 
Cuſtom what ſhall be, and how levied, f. 199. 
Pe. 57, 58. 
Homage. | 
Tendered, refuſed by the lord, where, and 
what, where not, f. 271. p. 29. f. 285. p. 39. 


e 2 0 | Hoſteler. 
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Haſte ler. 
Aktion upen the cale againſt him, where not, 
f. 153. p. 32 f. 266. p. 9. 
Form of the writ of action againſt him, f. 266. 


P+ 9+ 
Hue and Cry. 
What ſhall be ſufficient excuſe, &c. what 
not, f. 370. p. 59. f. 210. p. 25. See tit. 
Action upon the Statute. 


I. 


Idempritate nominis, f. g. p- 4. 
* Ideot and rp oY 

The King ſhall have wardſhip of them, how, 
and how long, f. 25. p- 164. f. 112. p. 53. 

Shall have account againſt the King's com- 
mittee, and when, f. 25. p. 164, 

Makes releaſe, void, f 112. p-. 53. f. 302. 

. 

& ue upon ideocy, from what place the viſne 
hall come, f. 212. p. 53. | 

Makes a will, void, i. 203. p. 75. f. 143. 
P+ 56. f. 254. p. 34. 

How the copyhold of an ideot ſhall be or- 
dered. See Copybold, 

Ignorance. See Notice. 

Where ig norance ef the derd excuſes, &c. 
where not, f. 355. p. 36. f. 25. p. 162. f. 210. 
p- 25. f. 238. p. 38. f. 292. p. 70. f. 161. 
p- 45. 

Of the law docs not excuſe, f. 135. p. 14. 
f. 210. p. 25. f. 161. p. 45. Sce tit. 
Statutes. 

Imporlance. 

By tenant by receipt, not, f. 298. p. 28, 

What pleas a man ſhall have after impar- 
lance, what not, f. 300. p. 37. f. 210. p. 27. 
f. 226. p. 40. . 195. p. 37. 

View 2fter Ne not, f. 210. 27. 

Uncore priſt pleaded after imparlance, f. 300. 
P+ 37+ 

Impriſonment. 

Of a man adjudged to account, and where, 
f. 203- p. 73. 

Ot a man outlawed, where not, f. 172. p. 10. 
f. 212. p. 36. f. 195. p. 38 | 

Pardoned by the Queen in caſe of felony, 
and . f. 261. p. 26. f. 202. p. 68. f. 323. 

28. 

F Of the ſheriff ele, who refuſes to take the 
oath, &c. f. 168. p- 19. 

Of one who refuſes to anſwer before jultices, 
c. f. 175. p. 26. 

For hnes to the King in caſes, &c. 
Fines to the Ling, tiuoughout. 

Where a man ſhall be remanded to priſon, 
$:e tit, Execution. 

bee more of i.npriſonment, tit. Mainprixe. 

Incumbent. Ste Encumbent. 
Infant. Sce Enfant. 
Indi ment. 

Upon the ſtatutes x. Eliz. c. x. and 13. Elz. 
c. 2. for aboliſninę the ſupreme authority of the 
N of Rome, &c. what ſhall be good, what 
not, f. 363. p. 25. f. 234. p. 15. 

Where it ſuffices in an indiftment upon a 
Katute to ſay only contra formam ſtatuti, with. 


See tit. 


out reciting the ftarute, where not, f. 363, 
p- 28. f. 246. p. 9. f. 155. p. 19. f. 203, 
p. 72. See tit, Action upon Statutes and Infor. 
mations. | 

Where f ſhal! be void for vrcertainty of the 
addition in the name of the perſon, where not, 
f. 46. p. 2, 3. | 

Where it ſhall be void for nncertainty in time 
of the fact, and not puitirg in certain the year 
and day, &c, wh re not, f. 164. Pp. 60. f. 168. 

28. 29 

Void for repuęenancv therein, and where, ard 
what allecation ſhall be ſaid repugnant, what 
not, f. 46. p. 3, 4. f. 50. p. 9. 

Of a reſcous, what ſhall be good, what not, 
t. 164. p- 60. 

Of murder, what ſhall be good, what not, 
f. 261. p. 26. f. 50. p. 9. f. 68. p. 28, 29, 
f. 285. p. 38. f. 99, p. 61. 63. 65. f. 304. 
P- 55. See tit. Corone, 

Of felopy cf gouds, what ſh Il be good, what 
not, f. 69. p. 29. f. 285. p. 38. f. 99. p. 61, 
See tit. Corone. SER 

Where an indictment which wants the word 
felonice ſhall be good, where not, f. 69. p. 29. 

Where an indictment which wants the words 
of malice aforethought ſhall be good to make it 
murder, where not, f. 69. p. 28, 29. f. 99. 
p- Gs. f. 261. p. 26. 

Where it ſhall be good by implication of the 
words, where not, f. 68. p 28, 29. f. 99. p- 63. 
f. 99. 65. f. 261. p. 26. f. 304. p. 56. 

Whete it ſhall be void for not ſhewing in 
certiin the name of the perſon murdered or 
robbed, &c. where not, f. 285. p. 83. f. 99. 

63. | 
4 Of treſpaſs, what ſhall be good of afſayk 
made, &c. what not, f. 285. p. 38. 

Of petit treaſon, what ſhal! be good, what 
not. f. 235. p, 19. See tit, Corone. 

Of rape, what ſhall be good, what not, f. 304. 


„ TI, 

of burglary, what ſhall be good, what not, 
f. 99. p. 58. See tit. Crone. 

Where the finding another guilty of the deed 
&c. by the inqueſt, where they acquit him who 
was arraigned, ſhall be a good indictment, f. 238. 

Wy | 
E Upon the ſtatute of ſlanderous words againſt 
the Queen, or &c. f. 155. p. 19. 

Upon the ftatute of 2. Elz. c. 3. agairſt 
maſſes, &c. what ſhall be good, what not, f. 203. 
p- 72. 77. 

Incidents. See Abpendants. 

Court baron incident to the manor, f. 288. 

» Th 
4 3 and, &c. incident to the leaſe, 
f. 19. p. 116. | 
Office of exigenter in all counties of England 
incident to the office of the chief juſtice of the 
common bench to grant, f. 175. p. 23, 26. 

- Information. 
Againſt a merchant for conveying cloth ou! 


of the realm without the cuſtoms and ſubſidies © 


thereof paid, and what ſhall be a bar of it, f. 43. 
p. 18, 23. Ids 31. 
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TL ern. 


of tithes, &c. and what ſhall be a bar therein, 


53. p- 6, 7, 8, 9, 10. 

; rimraton upon the King's poſſeſſion, f.362. 
p. 17. f. 352. p- 28. f. 73. p- 12, 13. f. 296. 
p. 23. Sce it. Ixtraftion. 

Ot perjury againſt a ſher ff for a falſe return 
made by him ot a knight of parliament clecte'!, 
and what ſha.l be excule, &c. what not, f. 163. 

19. 
r Haainſt juſtices of peace upon the ſtatute 
13. H. 4. c. 7. for not eaquiring of a 1io!, &c. 
and bar therein, f. 210. p. 25. Sec tit. States, 
and therein the ſtatute atoreſaid. 

Upon ſtatutes of uſury what ſhall be good, 


what not, E 346. Þ* 9. . 364. P · 30. A 367. 


p- 43+ ; i F ; f 
Where an information which is not certain 


ſhall be good by intendment, where not, f. 346. 


Where information or ſuggeſtion ſhall be 
made of an outſawry, and thereupon proceſs 


| ſhall he directed to &c. for the Queen, f. 223. 


oe 


p- 23, 24+ f. 317. p. 6. 

Of account, f. 145. p. 63. 

See more thereof, tit. Action upon Statutes 
and Indiddments. 

Inheritance. See Deſcent, 
[Innheeper. Sce Hoſtcler. ] 
[Ingueſt. See Engqueſt ] 
Inro!lment. 

Of a deed of giſt or grant made to the King, 
and within what time it ovght to be, and after 
what time it cannot be inrolled, f. 355. p. 37. 
f. 195. p. 36. ; 

Ot indentures of bargain and ſale cf &c. Sce 
ſtature of 27. H. 8. c. 16. of inroilmenis, tit. 
Statutes. 

Inti uſion. 

What entry of the heir of the King's tenant 
aſter the death of the anceſtor ſhiil be intruſion, 
what not, f. 73. p. 9. f. 229. p. 49. f. 249. 
p. 83. f. 266. p. 10. f. 284. p. 36. f. 360. 
p. 4. f. 286. p. 42. f. 237. p. 30+ | 

Wheie and by what pardon ot the King it 
mall be diicharged, and all iſſues and profits 
taken, where not, f. 249. p. $3. f. 284. 
p. 36. f. 360. p. 4. f. 286. p. 42. See tit. 
Pardon. 

Inundlation. 

Of the ſea upon land, and after reflux, &c. 

who ſhall have tlie derelict land, &c. f. 326. 


: Joinder in Afton. 

Of right who may, who not, f. 8. p. 23. 
f. 10. p. 34. 

Where two ſhall join in an action upon the 
caſe for ſlanderous words, where not, f. 19. 

112. 

Where two may join in falſe impriſonment, 
where not, f. 19. p. 112. 

Where two ſhall join in a writ of error, where 
not, f. 89. p. 2, 3+ f. 104. p· 80. f. 320. p. 19. 

Where a man may join wo matters aid 
cauſes of action in one action, where not, f. 180. 
P- 48. f. 145. p. 64. f. 70. p. 37. 

Where tenant for life and he in reverſion 
ſhall join in an aKiop of waſte, &c. f. yo. p · 6, 
f. 234. F. 38, 


Where huſband and wife ſhall join in waſte, 


or ſhall be juintly ſued, f. 90. p. 6. 


Where two ſhall join in guad ei deforceat, 
where not, f. 9. p. 23. f. 10. p. 34- 

Where a common perion ſhail join in action 
with the King, where noi, t. 95. p- 35, 37. 


f. 351. p. 23. f. 159. p- 37. 39. See mure 
there. f, tit. Key. 


W here two ſhall ſue jointly upon the ſtatute of 
2. H. 4. ard 13. R. 2. of Admiralty, f. 159. 


P- 39. 


W here two may join in an action of debt 
upon the ſta ute #3. Euz. c. 5. ot fraudulent 
gitts &c, where not, t. 351. p. 23. 

Wucre two Cuparceners, oin,enanis, or tenants 
in common ſhai. join in action de part:tione fa- 


ctenda, or ſhall he jointly ſued, where not, f. 243. 
p- 55. f. 128. p. 58. 


here one coparcener, and the alienee ma 


be ſued, or ſue jointiy in partitione facienda, 
where nut, f. 243. p- 55. 


Where huſband and wife ſhall join in parti- 


tione facienda, and form of the writ thereof, 
f. 243. p. 55. 


Where two ſhall join in attaint, where not, 
f. 141. p. 45. 

Where baron and feme fhall juin in auditꝗ 
querelg, where not, f. 194. p. 30, 32. 

Where two ſhall join in action upon the ſtatute 
13. E. 1. of Hue and Cry, &c.where not, f. 370. 

59. 

. baron and feme ſhall join in treſpaſs 
de clauſo frafe, f. 305. p. 59. 

Where baren and feme inall ſue jointly in 
action of account, f. 9. p. 23. f. 10. 34. 

Of acceſſory and principal. See tit. Appeal. 
Joinder in Aid. Ste Aid. 
TJoin!enant?. 

Where and by what manner of limitation &c. 
where contra, f. 46. p. 7. f. 10. p. 37. f. 25. 
p- 158. f. 140. p. 41. f. 153. p- 14. f. 160. 
p. 43. f. 304. p. 54. f. 340. p. 50. f. 350. 
P- 20. f. 361. p. 8. See more thereof, tit. 
Dewiſes, and tit. Tenants in Common. 

For life and ſeveral inheritances and where, 
f. 145» p- 64. f. 350. p. 20. f. 349. P. 17. 

Walic tor one againit the other, and where, 
f. 4. p- 23- 3 

e nere one may prejudice his companion, 
where not, f. 23. p. 146. f. 122. p. 21, 22. 
P+ 167. p. 13. f. 179. p- 44+ f. 320. p. 16. 
See tit. Nonfut and Summons and Se verance. 

Ot othces, and what may be grauted to two, 
what not, f. 179. Þ. A. f. 149. p. 81. f. 150. 
p- 1. f. 167. p. 13. f. 153. P- 10, 11. f. 375. 
p- 21. 

Ot a corody, and where it may not be grant- 
ed to two, f. 149. p. 81. 

Leaſe for years by one jointenant of his 
moiety is not ſeverance of the jainture, f. 182. 
P+ 5. f. 103. p. 6. 

Make partiüon, what ſhall be good. See tit. 
Partition. | 
Baron and feme, and where by moieties, 
where by entireties. Sce tit. Baron and Feme. 

Where a bond ſhall be join, Where not, dee 
tit. C6ligatime | 
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Jointenancy. 
Of the land good plea in formedon, or other 
action of rent, where not, f. 31. p. 216. 
Where a part abates the entire writ, where 
not, f. 31. p. 216. f. 29. p. 67. 


Where a man ought to ſhew of whoſe feoff- 
ment, or &c. where not, f. 290. p. 62. f. 32. 


P+ 37 ++ a 

Pleaded by baron with his feme, f. 32. p. 3,4. 
f. 290. p. 62. 

Pleaded after imparlance, not, f. 2 10. p. 27. 

By fine abates the writ immediately, &c. 
f. 291. p. 67. 

Journ: ys arcommis, f. 55. p. 7. 
Jour. See Contiunance. 

Where tenant after voucher hati day in court, 
where not, f. 24. p. 152. f. 367. p. 41. 

Where day by ihe roll ſhall be ſufficient &c. 
without other proceſs awarded &c. where not, 
f. 77. p. 38. f. 189. p 12. 14. f. 286. p. 41. 

Upon eſſoin of ſervice Ie Roy, f. 154. p. 17. 

To aſſign errors, and by what procels ſhall 
be ſufficient, f. 77. p- 35. f. 89. p. 2. f. 195. 
p- 38. : 

Where a man ſhall be received to appear 
gratis although he hath no day &c. where not, 
fk. 88. p. 107. f. $9. p. 2. f. 192. p. 25. 
f. 105. p. 38. f. 189. p. 12. f. 266. p. 8. 
f. 286. p. 41. f. 367. p. 41. f. 368. p. 43. 
See tit. Vun ber. 

Where after cutlawry Plt. or Dft. hath day 
in court, where not, und to what intent &c. 
f. 192. p. 2. f. 195. p. 38. f. 286. p. 42. 

Where and upon what procels Plt. in replevin 
ſhall have day in court, where not, f. 189. p. 12. 
14. f. 246. p. 67. 

W here and in what writs there onght to be 
fifteen days between the teſte of the writ and re— 
turn, f. 252. p. 94. f. 226. p. 41. 

Where day is in court to the partics to plead, 
where not, or to demand the Plt. to nonſuit 
him, where not, f. 189. p. 12. 14. f. 246. 
p. 67. f. 185. p. 66. F. 2 52. p. 94. f. 266. 
p. 8. f. 301. p. 10. See more therevt tit. News 
t. | | 
Where ihe fourth day is material for the ap— 
pearance of parties, or fol Cthei things, and 
were the ſirſt day, i. 97. p. 47. f. 103. 
b. By. t. 361. P. 10. f. 425. P18 . abs; 
p- 1. f. 269. p. 21. S:clit. Demands. 

Tv what day judgment hell have relation, 
f. 57. 7. f. 69. p. 11. f. 220. p. 13. 
I. 258. p. 17. 

Where day of , hr. ut and day in bune ſhall 
be acconmed as one day, white not, f. 258. 
p. 17. i. 149. p. 20. 

Where and what writs cught to have nine re- 
turns berween the telte and tun of tuem, 
f. 232. p. 4. 

Where after verdift day is to the tenant or 
demandant, where not, f. 238. p. 17. 

W here no day fhall be given to the party but 
the prol {ſhall be without day, f. 194. p. 31. 
Ff. 256. po 7 

W. hele day ſhall be given to him who ſues 
aud;t4 queretd, where nut, f. 194. p. 31. 

Wncre a writ ſhall be returned at another 
than the common day, f. 192. p. 24. f. 375, 


1 1 9 * 


1 1 1 1. 


At what day jurors are demandable, and 
ought to appear. See tit. Engucſts and De- 


mands. 
Ireland. 


In what court aud place livery ought to be 
ſued of lands there holden of the King i capite, 
f. 303. p. 47. 

How and in what place a lord of Ireland ſhall 
be tried for a trealon committed there, &c, 
f. 360. p. 6. 

Iſſue. See Evidence. 

In conſimili caſu, f. 17. p. 95. 

In treſpaſs d: clauſo fratto, f. 114. p. 61. 
f. 19. p. 109. f. 112. p. 48. f. 23. p. 147. 
f. 107. p. 25. f. 134. p. 10. 

In action upon the ſtatute of 32. H. 8. c. 5. 
of Maintenance &c. f. 52. p. 6. See tit. 
Action upon Slatuies, and therein that ſtatute. 

In actions upon the ſtatutes of uſury, f. 95. 


p- 36, 37, 38. f. 346. p. 9. See tit. Uſery. 


In action upon the ſtatute 5. R. 2. 267 in- 


greſſus non datur per legem, t. 98. p. 54. f. 204. 
p. 3. Sce more thereof, tit. Bar. 

In debt on a leaſe for ycars, f. 300. p. 34. 
f. 32. p. 8, 9. f. 260. p. 22. f. 116. p. 70. 
Sce moe thereof, tit. Bar. 

VWhere the iſſue ſhall be :aken upon the place 
where &c. and where not, in treſpaſs, replevin, 


or ſuch like actions, and how &c. f. 19. p. 109. 


f. 222. p. 22. f. 246. p. 70. f. 237. p. 33. 

What all be good and taken in replevin, 
f. 365. p. 32, 31. f. 480. 7. 15; 16. f. 246; 
p. 70. f. 117. p. 76. f. 183. P. 38. f. 390. 
p. 19. | | 

Upon a negative pregnant gcod in actions, 
where not, f. 17. p. 95. f. 52. p. 6. f. gs. 
P- 37, 38. f. 98. p. 54. f. 300. p. 34. f. 365. 
p- 32, 33. f. 43. p. 23. 27. 

In watte, f. 32. p. 215. f. 272. p. 33. f. 92. 
p- 16. Ste tit. Bar, and Waſte, and Evidence. 

Where a man may take iſſue upon either of 
two or three matters, whichſvever he pleaſes, 
where not, f. 366. p. 36, 37. f. 107. p. 25. 
f. 32. p. 215. 217. f. 329. p. 12. f. 78. p. 45. 
t. 36 5. p. 34. Sc more thereof, tit. Traverſe. 

How the iſſue (hall he taken upon lite or 
death &c. and where, f. 17. p. 94, 95. f. 185. 
p-. G5, Sce thereof, tit. 2e. 

Where ring haſſu per le fait, or ne enfeoffa, 
or Ze 2Yanta, or redeſſa per fait, ſhall be a 
good iſſue, f. 32. p. 215. f. 116, p. 71, 72. 
t. 353. p. 28. f. 200. p. 59. 

In debt on bond, f. 32. p. 217. f. 253. 
p- 101. f. 222. p. 22. Sec thereof, tit. Bar 
and Cmmdl/iions 

Where it {hail be taken upon the requeſt, 
where upon reſulal, and where upon tender, 
$37: p. % . ag p. i, f pc $: 


f. 255. p. 6. f. 338. p. 39. f. 357. p- 46. Ser 


tit. Tender. _ : | 

Where Dft. or tenant ought to take a traverſe 
to the count, and that ſhall make the ;Nuc, &c. 
f. 32. p. 217, 218. f. 29. p. 201, 202. f. 32. 
1 8, 9 f. ae. p. 1, 16. f. 75. p. 21, 22. 
89. p. 111. f. 106. p. 22. f. 115. p. 67. 
f. 121. p. 14, 15. f. 117. p. 76. f. 66. p. 15. 
f. 260. p. 34. f. 236. p. 27. 
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Where the Plt. or deniandant ought to take a 
traveric ta the plea of the tenant or Deft. and 
that ſhall make iſſue, f. 32. p. 217, 218. f. 112. 
p. 48. 53. f 117. p. 71. f. 253. b. 101. 204. 
p. 3. f. 272. p. 33. f. 297. p. 26. f. 353. b. 28. 
f. 30. p. 201, 202. f. 32. p. 8, 9. f 246 p. 70. 
f. 79. p- 5: f. 134. p. 10. 

In eces tanium, t. 95. p. 39. 
Tantum. 

What ſhall not be well joined but a jeg fail, 
f. 31. p. 217, 218. f. 95. p. 37. 39. f. 112. 
p. 48. 53. fe 134. p. 10. f. 117. p. 71. f. 174. 
p- 22. t. 185. p. 66. f. 253. p- 101. f. 272. 
p. 33. f. 297+ p. 25: 26. p. f. 353. p. 28. 29. 

Upon idevcy, where it ſhall be gocd, f. 112. 

53. 
8 in writ of covenant, f. 115. p. 67. f. 112. 
„ . 
In cectione frmæ, f. 365. p. 34. f. 116. 
p. 71. f. 89. p. 111. f. 122. p. 19. See Ver- 
d an Ev: dine. 

Upon two athrmatives without traverſe good, 
where not, f. 174. p. 21, 22. f 280. p. 16. 
f. 80. p. 53. f. 111. p. 46. f. 312. p. go. See 
tit. Tr. a Ce. 

In debt by executors or againſt: executors, or 
executors of ex cutors, or &c. f. 174. p. 21, 
22. f. 185. p. 66. f. 2. p. 2, 4. f. 234. p. 17. 
f. 204. p. 7. Sce tit. Fxecuter, and Evidence, 
and Bur, 

In dower what ſha!! be good, f. 185. p. 65. 
f. 41. p. 1, 2, 3« f. 106. p. 24. 

Upon matter which is not alleged in count 
or plea, where not, and wiiere it ſhall be upon 
intendment implied in the plea, f. 353. p. 28, 
29. f. 16. p. 93. f. 106. p. 22. 

Upen urbtutage alleged good, where not, 
. 95, P. 38, 37, 38. f. 31. p. 17, f. 236. 
.. f. 366. p. 3, 32. 

Not his deed, wacre not, f. 
f. 117. p. 72. See tit. Fats. 

In detinae, f. 183. p. 57. See tit. De/1nue. 

In account, f. 238. p. 37. f. 145. p. 63. 
f. 196. p. 43. See lit. Account. 

Where moda © forma in iſſue ſhall be ma- 
terial, where not, f. 43. p. 23. f. 75. p. 21, 
22. f. 78. p. 44. f. 89. p. 111. f. 106. p. 22, 
23. 25. f. 133. p. 55. f. 116. p. 70. f. 121. 
p. 14. f. 158. f. 207. p. 13. f. 260. p. 22. 
f. 319. p. 13. f. 366. p. 36, 37. 

In guare Imtedit what ſhall be, f. 128. p. 48. 
f. 78. p. 44, 48. f. 327. p. 7. f. 135. p. 12. 
f. 130. p 66. See tit. Quar: Impedit. 

Upon the appendancy of an advowſon in 
2 impe dit, where not, f. 78. p. 45. f. 260. 
p. 81. 

Upon deſcent and how, where not, but upon 
abatement or other matter, where not, f. 107. 
P- 25. f. 366. p. 36, 37. f. 365. p. 34, 35. 
Ste more thereof, tit. Traver/e. 

In action on the caſe, f. 113. p. 55+ f. 121. 
p. 14, 15. Sree Action upon the Caſe. 

In debt againſt an heir, f. 271. p. 29+ f. 111. 
p 46. f. 124. p. 38. f. 204. p. 2. See tit. Lar 
and Dette. 

Where preſcription ſhall be traverſe] and iſe 
taken thereupon, where not, f. $<. f. 90, $1. 
A 267. P. 14 · f. 316. P 4. f. 365. 1 * 3 Jo 


See Decies 


267. p- 16. 


iſſue, in what not, f. 12 
f. 346. p. 9. f. 370. p. 56. f. 68. p. 23. f. 118. 
p. 78. 5 


p- 18. f. 145. p. 63. 


TAI LI. 


Where de ſon tort demeſue abſyue tali cauſa, 
ſhall make à good iſſue, where not, f. 105, 


p- 15 f. 131. p. 74.f 236. p 26 


Upon contract or cunvey ince to the action, 


where not, f. 121. p. 15. 18, 19. f. 29. p. 201, 
202 


In what actions not guilty ſha'l be a good 
p- 18. f. 141. p. 45. 


In debt upon arrearages of account, f. 121. 
See ti.. Bar. 
In debt againſt a gaoler upon eſcape, what 


ſhall! be, f. 121. p. 18. f. 145. p. 63. See tit. 
Bar. 


In forger of falſe deeds, f. 121. p. 18. See 


Forger of falſe deeds. 


In maintenance, f. 95. p. 39.f.121. p. 18. 


See tit. Maintenance. 


In forcible entry what ſhall be, f. 141. p. 45. 


See Forcible Entry. 


In egjeftone cuſtodiæ, f. 370. p. 56. See tit. 


Gard. 


In formedon in deſcender, f. 122. p. 23. See 


tit. Formedon. 


In writ of intruſion, f. 122. p. 23. 
In forfeiture of marriage, f. 255. p. 6. 
Upon ſeiſin of fervic-s alleged in avowry 


and how, where not, f. 330. p. 19. 


Where vient compriſe ihall be a gord iſſue, 


where &c. f. 341. p. 53. f. 353. p. 28. f. 47. 


p. 7. 

Where diſſeiſin ſhall be traverſed and ſhall 
make ſſſue, where not, f. 365. p. 34, 35. f. 134. 
P- 10, 11. f. 47. p. 6 


Where and in what ens #il debt ſhall be 


a good iſſue, in what not, f. 145. p. 63. f. 30. 


P. 202. 

In writ of annuity, f. 221. p. 18. 
Annuity. | 

In partiiicne faciendd, f. 260. p. 24. f. 79. 
p. 51, 52. f. 160. p. 43. f. 128. p. 58. 

In writ of entry fur diſſeiſin, i. 101. p. 76. 
f. 134. p. 11. f. 158. p. 31. f. 370. p. 61. 

Upon notice given in quare impedit, f. 327. 


See tit. 


p- 7. f. 346. p. 7. 


Upon attorument, f. 32. p. 215. | 

Where a man may wave his iſſue, where not 
f. 134. p. 11. f. 265. p- 2. See ut. Confeffion 
and aui ver of, &c. 

Upon reſignation in quare impedit, f. 228, 

„4. f. 2433. . 12. 
? See more of Hues, tit. Trial. 

Jururs. See Enqueſt. 
Where and when they ſhall be 4e circumflane 


tibus, f. 158. p. 31. f. 200. p. 61. f. 245. 


P. 64. See more herec t, tit. Statutes, and therein 
35. H. 8. c. 6. bereof. 

Ceo/iry que uſe, f. 9. p. 26. 

WW hen and at vrhat day they are demandable, 
See tit. Demand. 

How a tuies ſhall he awarded. See tit. Proceſ$s 

Juris Utrum. 

Where and foi whom it lies, for whom not, 
f. 239. p. 41. 8 
mT Juri ſdi ion. ; 

Who have to take a (taut merchant, or &. 
who not, f. 35. p. 27. 

Cc 4 To 


- 


T HE 


To take cognizance of a fine, f. 224. p. 30. 
See tit. Fines. 

Of the court of wards, f. 303. p. 46, 47. 
See tit. Courts, 

Where a man may have two ſeveral at one 
and the ſame time, and both ſhall ſtand, where 
not. Sce tit. Comm ſſions. 

Judgment. 

Where demandants ſhall have ſeveral judg- 
ments upon one original, and of one parcel at 
one time, and of another parcel at another time, 
where not, f. 6. p. 4. f. 34. p. 23. f. 187. 
p- 7. f. 312. p. 85. f. 226. p. 40. f. 260. 
p. 24. f. 135. p. 12. 

Where Plt. 1hail have judgment to recover 
but execution ſhall ſtay &c. Where not, f. 139. 
F- 31. f. 260. p. 24. f. 135. p. 12. f. 256. 


w here Plt. ſliall have judgment upon plead- 
ing and conteiſion of Dit. al:huugh the iſſue be 
a jeofail, or verdict not well taken, where not, 
f. 272. p. 33. f. 95. p. 38. 

Againſt executurs, where it ſhall be de bonts 
proprtis, where not, and iu what manner judg- 
nent ſhall be given, f. 32. p. 2. f. 210. p. 23. 
f. 80. p. 53, 54. f. 135. p. 66, 67. f. 324. 
p. 34. See tit. Executor. 

Where Plt. or demandant ſhall have judg- 
ment to recover although the iſſue be found 
egainſt him &c. or againſt his faz ing, where 
not, f. 32. p. 8, 9. f. 41. p. 1, 2, 3. f. 44. 
p. 27. f. 48. p. 1. f. 735. p. 21, 22. f. 88. 
106. f. 115. p. 67. f. 118. p. 79. f. 153. 
11. f. 158. p. 31, f. 196. p. 5 6. f. 204. 
4. F. . Pp. ii. f. 23. P. 1. . 68. 
„23. f. 261. p. 26. f. 271. p. 29. f. 294. 
7. f. 300. p-. 34. f. 312. p. 85. f. 194. 

34. f. 325. b. 40. f. 330. p. 19. f. 348. 
44. f. 372. p. 7 

Upon verdict, notwitaſtanding the jury have 
eat and drank, and here, Waere not, f. 37. 
p- 45+ f. 218. p. 4. f. 55. p. 8, Y-:.. - 

Vy here it mall be giveu now. tutte ding any 
of the parties are dead, penday the wid, f. 258. 
„ 17 5 
Where Pit. mall not have judgment although 
the tenant contels the action ur 1tnder &c. f. 6. 
p. 4. I. 34. p. 23. f. 179. p. 41. f. 187. p. 7. 
t. 260. p. 24. Sce nc tuc reo, tits OzNce 
of th: C2 ts 

T's ricover arrearages incurted pending the 
writ in actions, white not, f. 5 5. p. 8, 9. f. 377. 
p- 28. 

V here it ſhall be given in 28 ons by juſtices 
of aſſiſe, f. 76. p. 24. 36. f. 5C. b. 6. i. 120. 
p- 12. f. 135. P. 22. f. 218. f. +. to 200, p. 21. 
det more tee, tit. 4% Fe. 

What manner of judznent d! be given in 
guure in reit, f. 77. P. 36. f. 135+ b. 12. 
f. 104. p. 33. f. 241. .. 48. t. 200. b. 21. Sce 
tit. Mare impudit, Bricf ul Erin, and 
Frs. | " 

Iu debt againſt heir &:c. f. 31. p. 62, 63. 
f. 149. p. 80. f. 344. Pp. 1. I. 373. p. 14. See 
more thercet, 113. Cc E ag Executions 

In c;:&/:0wc m, f. 117. p. 72. f. 258. 

16. f. 220. p. 40. f. 89. p. 111. 
Void tor Gru. t of qu¹uieten of the judge, 
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or voidable, f. 35. p. 27. f. 135. p- 14. f. 158. 
p. 34, 35. f. 182. p. 55. f. 236. p. 24. f. 220. 
P- 14. See more thereof, Commrfhons and 
Tuſiices. 

Upon ſtatute W. 1. c. 34. and 12. R. 2. 


againſt thoſe who ſpeak ſlauderous words of the 


King, f. 155. p. 19. 

Upon ſtatute 13. R. 2. c. 5. and 2. H. 4. 
c. 11. of the Admiralty, f. 160. p. 38, 39. 

Upon ſtatute 1. & 2. P. & M. c. 12. of Di- 
ſtreſſes, f. 177. p. 32. 

Given f. Dft. at the prayer of Plt. and where 
contra, f. 194. p. 34. 

Although he be nonſuited, and where, f. 223. 

„ 

When it ſhall be given in a writ of dower for 
the demandant to recover againit the tenant, 
when againſt the vouchee, f. 202. p. 71. f. 256, 


„ 
Where it ſhall be conditional, f. 367. p. 41. 
f. 202. p. 71. f. 156. p. 9. Sec tit. Executors. 
Judgment againſt them, id. | 
In caſes of felony and treaſon, or miſpriſion 


of treaſons, f. 205. p. 4. f. 300. p. 38. f. 230 


p-. 55. f. 296. p. 21. See tit. Coron. Forfeiture, 
and Treaſon. 

In guid juris Clamat, what, f. 209. p. 21. 
f. 218. p. 35. 

In action upon Weſt. 2. c. 28. of Misfeaſors 
in parks, f. 238. p. 34. | 

In pu;iitione facienda, f. 243. p. 55. f. 92. 
P- 21. f. 72. p- 7. 
1 Although a writ of error be pending, &c. 
48. p. 6. 

Where it ſhall be, although a deed be hurt 
and cancelied, f. 82. p. 71. See tit. Faits. 

In dower, f. 202. p. 71. f. 256. p. 9. f. 187, 


Where Plt. ſhall not have judgment of the 
principal until it be enquired of the damages, 
and where he ſhall have &c. if he releaſe the 
damages, f. 135. p. 12. f. 1 50. p. 86. f. 204. 
3 

Judgment final, and againſt whom. 
Dro:t. 

How and to what day it ſhall have relation. 
See tit. Jour. 

In autaint. See tit. Atta! ut. 

In writ of ialle judgment, what &c. 
Fa!lu Tudg mat. 

Vere jultices may reverſe their judgment, 
or amend it &c. without writ of error. See tit. 
ane). dnt, Error, Utlagary, aud Garranty 
A en. | 

In wit ef annuitv. See at. Anu. 

Ot damages and coſts in actions. See tit. 
Demag Asi Ca. N 

Upon ont who {likes another in Weſtminſter- 
hall, c Aιẽ cri. See tit. Forfeiturc. 

In writ or error. Ste tit. Error. 

Againſt an infant. See tit. Enfant. 

Where Pit. hall not have judgment although 
the whole iſſue be found for him. See tit. Of:ce 
o/ the Court, and here above upon Confeſſion. 

Tuſttification. 

By ſheriff in treſpais for breaking a houſe, 
or cloſe, or &c. f. 37. p. 41, 42. 

Of an act in treſpaſs bzcaule it was to the 

benefit 


See tit. 


See tit. 


©, £6 a nd 
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benefit of the public weal, and where, f. 37. 
p. 40. f. 61. p. 22. 

Where a man may juſtify meddling with the 

s of another, f. 36. p. 39. f. 61. p. 22. 

oy p- 17. f. 372. p. 10. See tit. Treſpaſs. 

Where a man may juſtify the entry into land 
of another, f. 36. p. 40. f. 61. p. 22. f. 249. 
p- 45. f. 267. p. 14. f. 246. p. 70. f. 365. 
p. 32. Sce dit. Treſpaſs. ; | 

By ſheriff in falic impriſonment againſt him, 
and where, f. 62. p. 26. f. 120. p. 9. f. 66. 
p. 12. f. 244. p. 61. See tit. Falſe Impriſon- 
ment. 

Where a man who is not an officer may juſ- 
tify the arreſt of another, f. 120. p. 9. f. 236. 
p- 26. See ut, Falſe Impriſanment. 

By reaſon of freſh ſuit, upon eſcape of cattle 
taken, f. 246, p. 70. 


For default of incloſure, and not making 


hedges, f. 365. p. 32. f. 372. p. 10. 
Of ſlanderous ſyreches, and upon what occa- 
ſion, where not, f. 236. p. 26. f. 285. p. 37. 
By reaſon of the common voice and fame, 
f. 236. p. 26. f. 131. p- 74. 
Of the death of a man and where, f. 327. 
4. 
F Of a waſte. See tit. IVa/te. 
Of treſpaſs. See more, tit. Treſpaſs. 
Tuſiices. 
Of peace, and their authority, f. 18. p. 29. 
Oft aſſiſes or x4 prevs, and their authority, 
f. 99. p. 62. f. 120. p. 12. f. 205. p. 5. f. 76. 


p. 34. f. 218. p. 4. f. 235. p. 21. f. 135. p. 12. 
f. 261. p. 25. f. 260. p. 21. See tit, N 


prius. 


When the authority of juſtices of gaol deli- 
very ſhall be ſaid to be determined, f. 205. p.5. 

Of oyer and terminer, and their authority, 
f. 236. p. 24. See tit. Commiſions. 


[King. See Roy.] 
L. 


| Labourers. 

In what county the action ſhould be brought, 
f. 38. p. 53. L 40. p. 70. 

aches. 

In not making claim, or entry upon fine 
levied Kc. f. 224. p. 28. f. 72. p. 3. See tit. 
Fines, 

In not claiming trial per medietate m lingue, 
and where, f. 357. p. 45. See tit. Proceſs. 

Of the huſband thall not prejudice his wife, 
&c. f. 341. p. 51. See tit. Baron and Feme. 

Ia pleading &c. f. 361. p. 10. 

eaſc s. 

At will what acts ſhall be a determination 
of them, what not, and what ſhall be ſaid 
a hot at will, what not, f. 18. p. 106. 
f. 94. p. 29. f. 269. p. 20. f. 266. p. 10. f. 94. 

32. f. 96. p. 43. f 100. p. 70. f. 62. p. 34. 
307. p. 69. See tit Tenant at ſufferance, &c. 

Ot land except the wood growing upon tae 
land &c. what thing paſſes to the leſſee by that, 
and how &c. f. 19. p. 110. f. 79. p. 48. f. 90. 

6, 7, 8, 9, 10. f. 184. p. 61, 62, 63, 64. 


TY? 374. P- 12. 


AL 


Leſſee ſhall have houſebote, and &c. of com- 
mon right, f. 19. p. 116. 

By parſon of his rectory what ſhall be good 
and how, what not, f. 350. p. 18. f. 24. p. 151. 
f. 53. p. 8. f. 69. p. 30. Sce tit. Confirmations. 

Where and by what words a man ſhall be 
ſaid leſſee for years, and for how many years 
&c. f. 24. p. 151. f. 307. p. 69. 

Where a leaſe made by him in reverſion, to 
commence immediately or at a day to come, 
ſhall be good, and ſhall paſs as a leaſe, another 
leaſe then being in eſe, where not; and where 
it hall paſs as a grant of the reverſion, where 
not, and when it ſhali commence, f. 26. 
P- 167, 168. f. 46. p. 1. f. 93. p. 28. 

«+ 96. p. 44. f. 112 p- 49. f. 117. p. 76, 77, 
78. f. 124. p. 40, 41. 44. f. 58. p. 6, 7. f. 8. 
p. 6. f. 89. p. 111. f. 178. p. 34, 35. f. 244 
p. Go. f. 69. p. 30. f. 261. p. 28, 29. f. 312. 
p. 89. f. 350. p. 18. f. 233. p. 10, 11. f. 357. 
p- 43. f. 116. p. 70. f. 58. p. 2, 3, 4+ 

Where a ſecond leaſe thall not be good with- 
out recital of the firit leaſe, and it ſhall be void 
for falſe or miſrecital of the firit, where not, 
f. 93. p. 28. f. 261. p. 28. f. 233. p- 10, 17. 
f. 177. p. 34. 36. f. 116. p. 70. f. 80. p. 56, 
57. Sce tit. Grants and Releaſes. 

T's two habendum to them for the term of 
their lives jointly, and of the longer liver of 
them, and their aſſigns, who ſhall chance to 
die firſt of them, during his life who ſhall re- 
anain, and not otherwiſe, how &c. f. 46. p. 7. 

What gre void by the death of the leflors and 
where,what not, but voidable, f. 45. p. 9. f. 40. 
p. 71, 72. f. 51. p. 17. f. 72. p. 5. See more 
thereof, tit. Acceptance. 

By ce/tuy que uſe what ſhall be good, what 
not, f. 158. p. 31. f. 57. p. 1, 2. f. 54. p. 22. 
See ſtat. 1. R. 3. e. 3. 

By feoffees of cæſtuy gue 1:/e what ſhall be 
good, what not &c. f. 158. p. 31. f. 58. p. 2, 
2. See more thereof, tit. C/. 

Made by ſurveyors, attorneys, bailiffs, or 
commiſſioners, what ſhall be good, what not, 
f. 132. p. 76, 77. f. 125. p. 44+ f. 233¹ p. 13. 
t. 251. p. 89. f. 232. p. 7. See tit. Bail. 

Where it ſhall be void by miſnaming of the 
perſon of the leſſor, or leſſee, or thing leaſed, 
where not, f. 273. p. 1. f. 150. p. $5. f. 292. 
p- 72. f. 350. p. 18. See more thereof, tit. 
Grants. 

Of all hereditaments in T. the vicarage of the 
church paſſes, and where, f. 323. p. 30. 

Where by leaſe of the manor, reverſion of 
the lands &c. paſſes, where not, f. 233. p. 10. 
f. 250. p. 18. | 

Where by leaſe of one thing others paſs ag 
appurtenant or parcel or implied &c. where not, 
t. 138. p. 70. f. 158. p. 31. f. 246. p. 71, 
f. 341. p. 2. f. 37. P. 18. f. 333. p. 96. 
f. 233. p. 10. f. 350. p. 18. f. 292. p. 72. 

By the King of he ſcite of the abbey as well 
as all lands, meadows, paſtures, and the un- 
derwritten, with the appurtenances to the ſaid 
late monaſtery belonging, vz, ſuen a cloſe, and 
&c. how it ſhall be expounded, f. 77. p. 38. 
Sec more of leaſes of the King, tit. Cranis of 
the X. ng. 

Os 


THE 

Of land and ſtock, f. 56. p. 15, 16. f. 110. 

39. 
, 9 without entry made by him in 
reverſion, where, where not. See tit. Eutry. 
Made by a biſhop where it ſhall be good, 
where not without the confit mation of others, 
and of whom. See tit. Confir mations. 

Ot the dean of a church where it ſhall he 
good, where not, without the confirmation of 
others, and of whom. See tit. C:r:firmations. 
For years made by fine, and how. See tit. 
Aſſurance. 

For lite and years where both ſhall ſtand to- 
gether in one perſon & e. Ste tit. Efrates. 

Of lands of the Duchy of Lancaſter what 
ſhall be good, what not. See tit. Corry Pa- 
Aline. 

By tenant in tail, what ſhall be good bv the 
ſtatute of 32. H. 8. c. 28. See tit. Status, 
and therein the ſtatute aforeſaid. 

Made ly -abbois, or &c. before the diſſolu- 
tion of &c. what ſh; Il he good, what not. See 
tit. Salules, and there 31. H. 8. c. 13. 

[ aw. 

In acc:unt and where, where not, f. 265. 
P. 2. f. 183. p. 60. f. 20. p. 121. f. 23. p. 143. 
In debt on contract, f. 219. p. 11. f. 23. 
p. 144. f. 21. p. 132, 133. f. 121. P- 18. f. 262. 
p- 31. f. 30. p. 202. 

In detinue of goods, f. 219. p. 11. f. 30. 
202. 

In debt on tally where, where not, f. 23. 
P+ 143. 

In debt on retainer, not, f. 23. p. 144. 

Agumnſi a ſpec ultv and where, where not, 
f. 20. p. 121. f. 21. p. 132. f. 23. p. 143. 

In debt en contract, tor board, not, f. 23. 
p- 144. 

In debt on a leaſe for years where, nere not, 
f. 23. p. 144. f. 121. p- 18. 

Iv debt on arrearages of account where, where 
not, f. 23. p. 144. f. 145. p. 63. 

In debt againſt a gavule! upon eicape, f. 145. 
. 63. | 
Fn In aGiicn upon the caſe, not, f. 121. p. 18. 

Infant need not make his law of nonſum- 
mons to ſave default in a præcipe againſt him, 
f. 104. p. 13. 

Lect. 
Who is judge there, i. 211. p. 31. f. 233. 


oy Ml 

Go» anted by the King, f. 30. p. 209. 
VI cre it dees net paſs by icoffment of the 
m:ncr &c. f. 30. p. 209. 

A ma, may have a lcet in the lands of an- 
other, i. 30. p. 209. | 

Ccnmur cement of lets, f. 13. p. 64. 

Jo what preleriments there a man ſhiall have 
a traverſe, to what not, f. 13. p. 64. 


What things may be inquired ct and preſent- 


ments thereof made there ſhall be goud, what 
not. f. 13. p. 64. f. 233. p- 14. 
W hat ſhall be cauſe to amerce or put a fine 
upon 4 man there, f. 221. p. 31. f. 233. p. 14. 
Row and at what tine lects ought to be hol- 
den, * 233. P- 14. ; 
How amercianients, ar fincs there forfeited 
hall be levied, f. 223. P. 14. 


1 . 


Licenſe. 

Where the King may licenſe 4 man to do a3 
contrary to the ſtatutes, where not, and &c, 
f. 52. p. 1, 2. f. 54. p. 17. 18, 19.f. 270. p. 22. 
f. 92. p. 17, 18, 19. f. 269. p. 19. f. 351. 
p- 25. f. 225. p. 35. See tit. Grants of the 
Ring. 

Countermanded, where not, and how long it 
ſhall endure, and by what acts it thall be ſaid to 
be dete mined, f. 52. p. 1, 2. f. 177. p. 31. 
f. 92. p. 17, 18, 19. f. 270. p. 22. See tit. 
Authority. 

Of the King, to aliene in mortmain, f. 269. 
p- 19. f. 1898. p 9g. 

Of the King, to tranſport merchanu'ſe over 
the ſea, f. 52. p. 1, 2. f. 54. p. 17, 18. f. 92. 
p- 17. 18. 29. 

Of the King, to keep a tavern, f. 270. p. 22. 

Of the King, to have a plurality of bencfice, 
f. 351. p. 25. See tit. D:/pen/ations. 

Ot the King, to go beyond ſea, and where ne- 
ceſſary &c. f. 176. p. 30. 31+ f. 296. p. 19. 

Limitations. See tit. Statutes, and therein 
of 32. H. 8. c. 2. hereof. 
Livery and Seſſiu. See Feoffments. 
Livery and cuſter le main. 

Where livery ſhall be ſued of lands not hol- 
d-n of the King, where not, f. 168. p. 18. 
f. 123. p. 38. f. 213. p. 39, 40. 

When livery or oulter le min ſhall he of land 
holden in ſocage or by knight ſervice, ua cum 
exitibus, and where /ine exilibus, f. 123. p. 38. 
f. 168. p. 18. f. 237. p. 30. f. 362. p. 18. 
f. 213. p. 39, 40. f. 298. p. 30. 

Where the King ſha:l be antwered for the 
iſſues taken Cc. in the mean time, ard for what, 
where not, f. 249. p. 83. f. 284. p. 36. f. 168. 
p- 18. f. 236. p. 25. f. 313. p. 93. See more 
thereof, tit. Ia run. 

What fh.ll be the value of à livery te be paid 
to the Queen, f. 308. p. 74 f. 313. p. 93. 


Where lands, adyowlons, or tuch like piſs by 


livery without expreſs inention made of them, 
F. 360. p. 5. 

Of lands holden of the principality of Cheſter, 
where and how, f. 359. p. 3, 4, 5. f. 303. 
p-· 47. 

Where diem clauſit cætremum (hail iſſue after 
a diem clauſit cuir: mum, where nut, and where 
a mandamus ſhall flue, f. 209. p. 19. f. 101. 
p. 73, 74. f. 170. p. 3. f. 302. p. 44. 47. 
t. 248. p. 81. | 

Where melius ingutrendum ſhall iſſue upon an 
office which is not full nor perie&, where not, 
f. 101. p. 74. f. 296. p. 23. f. 155. p. 22, 23. 
f. 248. p. 81, 82. f. 292. p. 71. f. 306. p. 64. 
See maze thereof, tit. Statutes, aud therein 
2. E. 6. c. 8. of Tenures and Offices, &c. 

Where oufter le main, or monſirans de droit 
ſhall ſerve, and he ſhall not be driven to ſue li- 
very f. 94. p. 33. f. 123. p- 38. f. 168. p. 18. 
f. 236. p. 25. f. 237. p. 30. f. 313. p. 93 
t. 101. p. 75. f. 362. p. 18. f. 296. p. 30. 

Where a man may enter and avoid the poſſe ſſion 
of the King, or his patentee, without oz/ter le 


main, or making other ſuit, f. 237. p. 30. 


f. 369. P · 51. f. 238. P+ 25 f. 344» P- 56, 59» 
T. 101. 


*, IIS ENTIRE» : 


T . 


f. 101. p. 75» f. 325. p. 38. See tit, Travers 
and Petition. 

Where a man ſhall not have his land nor may 
enter into it without ſuing livery, f. 94. p. 31. 
33. f. 123. p. 38. f. 168. p. 18. f. 229. p. 49- 
f. 235. p. 22. f. 308. p. 74. f. 370. p. 60. 
Sce ſtatute 32. H. 8. c. 1. more of Wilis and 
Liveries. 

Where the King ſhall have primer ſeiſin, and 
of what lands, where not, f. 213. p. 39, 40. 
f. 362. p. 18. f. 286. p. 46. See tit. Sa“, 
and therein 32. H. 8. c. 1. „f Wills and Wards 
more hereof. 

Where livery ſhill be made to him who is 
found heir by office, notwithitanding a traverſe 
tendered, pending upon the office, where not, 
f. 377+ p-. 29. f. 169. p. 21, 22. 

Superiedeas upon de claufit extremum, or 
mandamus, is not ailowable, f. 170. p. 2, 3. 


What ſhal! be called intruſion upon the poſ- 


ſeſſion of the King. Sce tit. Intrigen. 
Where devenerunt lies. See tit. De venerurt. 
Of lands in Ireland. See Jrelaud. 
Londlun. 

Cuſtom there of attachments &c. f. 82. p. 72. 
f. 196. p. 42. f. 247. p. 73 

bs a hat overt 1. day of the week, 
f. 121. p. 16. 

Cuſtom of bargains and ſales of lands there, 
f. 229. p. 50. 

Cuſtom of replevins to be ſued and made of 
cattle taken there, f. 245. p. 67. 

Cuſtom to deviſe lands there, f. 33. p. 22. 
f. 155. p- 21. f. 255. p. 3+ 7+ | 

Cuſtom of recovery had againſt a feme covert 
there, f. 290. p. 61. 

Cuſtom there to have cranage of every alien 
who brings any ſalt to the port of London, the 
zoth part, f. 352. p. 27. CIT 
Cannot join with another county in trials of 
&c. f. 46. p. 8. f. 40. p. 70. See tit. ue. 

See more of London, tit. Cuſtom. 


M. 


Maintenance of Writs. 

Againſt jointenancy alleged, by confeſſing 
and avoiding it, or by pernancy cf the profit, and 
where, f. 6. p. 4. f. 32. p. 34. f. 291. p. 67. 
Sce tit. Joinienancy. 

Againſt jointenar.cy alleged by fine, and 
where not, f. 291. p. 64. 

Againſt nontenuſe pleaded, where and how, 
f. 134. p. 11. Sec tit. Nee. 

Againſt the eatirc renancy taken by one alone, 
or jointly with a itranger, 21d o of the other, 
where &c. f. 134. p. 11. f. 6. p. 4. Sec lit. 
Entire Tenaicy. 

What writs cannot be maintained by per— 
nancy ct the p:rcfits, f. 26. p. 166. Sc ut, 
Pernor of, &c. | 

Apganft tc vera} tenancy picaded, and how. 
dec ut. Brief and S viral Tenancy. 

ATwn Oh Arles | 

Againt him wo wdertakes to maint2ing 
but in fat never ves mani in, f. 95 p. 29. 

dev tit. S. e, and Lure 32. H. 8. C. Yo 
of Maine. 


Manor. See Ap pendant. 

Where diſſeiſin of the manor is not diſſeiſin 
of every 2 thereuf, f. 94. p. 34+ f. 5. p. 6. 
dee tit. D.ſſeiſin. 

Court baron incident to every manor, f. 288. 
P- 54. See tit. [ncturn's. 

Where * leaf af the manor excep! cer- 
tain part of t the b ſh i]! be void where 
not, f. 288. p. 54. f. 96. p. 43. 45. Sce 
Reſervation. 

exe of the demeſnes of the manor, or parcel 
of them for years, name of the manor remains, 
and how the reverſion thall he accounted, f. 233. 
P- 10, 11. f. 350. p. 18. f. 103. p. 6. Sce tit. 
Ferffments and Leaſes. 

Leaſe of the manor except one acre, how that 
ſhall ſtand, f. 103. p. 6. 

Maudamus. See Livery. 
Mainpriſe. 

For acceſſary in appeal, where, f. 120. p- 10. 

Upon outiawry or capias, and where, f. 285. 
P-.41. f. 172. p. 10, 11. f. 212. p. 36. f. 195, 
p- 38. 

Upon reſcous, where, f. 212. p. 36. 

For man conv:ct, and reprieved, &c. not, 
f. 179. p. 42. 

For him who is in execution, and ſues a writ 
of error or attaint, and what, &c. f. 193. p. 29. 
f. 195. p. 38. f. 364. p. 30, 31 

For him who ſues auditd qucreld, and what, 
f. 28 5. p. 41. f. 339. p. 46. 

For a ſheriff committed to priſon for a falſe 
return of election of knights of parliament, not, 
f. 168. p. 19. 

See more oi Mainprize, tit. ine t the King, 
and Impriſonment, aud Surety. 

| Maorfhalſea. 

To what courts is the priſon, to vhat not, 
f. 292. p. 24. | 

Maelius inquirencium. See Livery and O;ce. 

Mcſne. 

Where, upon determination of the meſnalty, 
the tenant ſhall ho:d by like ſervices as :he 
meſne holds, where not, f. 45. p. 35. f. 359. 


p. 1. 
| Miſnomer, 

Abstes writ, and where, See tit. Brief. 

Where in grants, fteoffinents, leaſes, or re- 
leaſes, miſnomer of &c. ſhall make all void, 
where not. Sce among. thole titles. 

Mort D Anc. fir. 

Where it ſhall be awarded upon default, 
where not, f. 268. p. 16. 

Where by a traverſe ot one of the points of 
the writ, or by other bar piendzd, the reit thall. 
be holden not denied, and no enquiry of tuein 
&c. here not, t. 310. p. $2, 

Morimain. 

Within what tine entry or claim ought to bg 
c. to 25 Þ 163 

Liccnte to alin in mortmain. See tit. Lis 
cen. 

Moenſtrans d. droit. See Livery. 
NM njtians t fails et rec ds. 

Where nan ihatl ptcad in extingaiihment of 
3 duty or atiton Without (hewinz the deed 
inch proves it, f. 6. p. 3. f. 5 p. 180. f. 51, 
p- 13, 14. Sc tt. Dycdug es 

Of 
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ne 

Gf compoition to prefent to the church by 
turns where neceſſary, where not, f. 29. 

. 294. _ 

W here a man ſkall not ſhew deed of &c. be- 
cauſe it was once veſted and executed, f. 29. 
p. 194- 5 ; 

Were a man ſhall maintain action, or ſhall 
make title by graut of the King without ſhew- 
ing letters patent thereof be he privy or ſtranger, 
where not, f. 29. p. 199, 200. f. 54. p. 19. 
f. 115. p. 66. f. 116. p. 71. f. 105. p. 18. 

Where a man ſhall ſhew the deeds of aſſign- 
ment of a thing to which he conveys title, al- 
though he be a ſtranger to them, and what, 
where not, f. 54. p 19. f. 139. p. 35. 37. 
f. 29. p. 199, 200. f. 105. p. 18. f. go. p. 6. 
f. 124. p. 40, 41. f. 87. p. 101. f. 171. p. 8. 
Of grants of rent, f. 29. p. 200. f. 139. 
p- 36, 37. 

Of grant of advowſon, where not, f. 29. 

p- 200. f. 106. p. 18. f. 29. p. 194. f. 135. 
4. | 

1 Of the King's licenſe to tranſport merchan- 

diſe &c. f. 54. p. 19. 

Where a man ſhall avow or juſtify as ſer- 
vant, or &c. without ſhewing 4eed of com- 
mandment, or &c. where not, f. 29. p. 199, 
200. f. 91. p- 10. f. 102. p. 83. f. 248. p. 79. 

Ot grant of reverſion where, where not, f. 90. 
p- 6. f. 124. p. 40, 41. f. 174. p. 18, 19. 

Where deviſee or grantec of the executor 
ought to ſhew the will, where not, f. 139. 
p- 35. 37. 38. f. 135. p- 13. f. 127. p. 56. 
1. 83. p. 13, 14. : 

Where a man ſhall not ſhew a deed of a thing 
which lies merely in grant, becauſe he does not 
claim thereby, but conveys title to a ſtranger 
by it, where contra, f. 174. p. 18, 19. f. 139. 
p. 36. f. 124 p. 40, 41. f. 377. p. 58. i 

Where he ought to ſne a deed to have aid 
of the king, where not, f. 174 p. 18. 19. 

Where a man ſhall plead a deed inrolled, &c, 
made to the King, or to anothei ſtranger, with- 
out ſhewing it, where not, f. 174. p. 18, 19. 
f. 171. p. 8, 9. f. 103. p. 7. 

Where a man ſhall have formedon in re- 
mainder without counting en the deed, or with- 
out ſhewing it, where not, f. 277. p. 58. 

Where a man ſhall make title to a chattel real 
or perſonal without-fhewing a deed, where not, 
f. 29. p. 100. f. 91. p. 10. f. 139. p. 37. 
f. 370. p. 57. 3 

Where a man ſhal] plead a condition without 
ſhewing a deed thereof, where not, f. 127. p. 56. 
f. 281. p. 19. 

Of grant of a wood, f. 87. p. 101. f. 281. 
p- 18. 19. 

Ot a dced whereof another deed makes recital, 
where neceſſary, where not, f. $7. p. 101. 
f. 0. p. 37. 

Of grant of wardſhip of the body, &c. f. 139. 
p- 37+ f. 370. p. 57. 

Of a grant of a villein, f. 139. p. 37. 

Where neceſſary to ſhew deeds in making title 
by grants of bodies corporate, &c. where not, 
f. 152. p. 33. f. 171, p. 9. f. 125. p. 40. See 
tit. Corporation. 

Of I cenſe or liberty, where neceſſary, f. 281. 


P. 19. 


F 1 & EE 


Of the bond in ſhewingexecution upon ſtatute 

merchant, or &c. neceſſary, where not, f. 180. 
49. 

2 Where and when adminiſtrator ſhail ſhew let. 
ters of auminiſtration, f. 236. p. 27. | 

Of retainer, where neceſſary, where not, 
f. 248. p. 79. 5 

Of the King's licenſe to aliene in mortmain, 
f. 188. p. 9. | 

Where, if a man plead a record, or count 
upon it, he ought to ſhew it immediately, where 
not, but he ſhall have day to bring it in &c. 
f. 32. p. 6. f. 187. p. 8. f. 227. p. 45. f. 284. 
p- 35. See more thereot, ut. Record, and Fai- 
lure of Record. 

Of covenant, f. 281. p. 19. 

Of annuity, and where, f. 248. 


N. 


| | M Prius. | 

Where it ſhall not be granted, and where it 
lies in the diſcretion of the jultices to grant it 
&c. f. 46. p. 8. f. 215. p. 51, 52. 

In London, f. 97. p. 47. f. 185. p. 66. 
f. 319. p. 17. | 

Power of jultices of n//# prius, f. 218. p. 4. 
f. 129. p. 65. f. 120. p. 10, 11, 12. f. 131. 
p. 73. Cod p- 12. f. 260. p. 21. f. 185. 
p- 66. f. 261. p. 25. f. 77. p. 34, 36. f. 376. 
p- 24. See tit. Fryjiices. 

W hat ple? ſhall not be allowed to the party 
at the day of , prius, f. 185. p. 66. 

Where it ſhall be granted cam proviſo at the 
prayer of the Deft. where not, and where habeas 
corpora, or decem tales, w th proviſo &c f. 215. 
p. 51. f. 217. p. 61. f. 224. p. 27. See thereof, 
tit. Enqueft, and more there. ; 

Day of A prius and day in bank are all one, 
which ſee, tit. Jour. 

Where judgment in aCtions ſhall be given by 
juſtices of u prizes in the country, dec lit. 
Judgment. | 

Nonſut. | 

After verdiQ, and where, f. 53. p. 12. 

In traverſe to office, and where, f. 141. 


„. 

F Where it ſhall be peremptory in actions, where 
not, f. 141. p. 47. f. 143. p. 3, 9. f. 301. 
p- 42. f. 104. p. 13. See thereof, tit. Dro:?. 

Where a man may be nonſuited at the firſt 
day, and ſhall not wait till the fourth day, 
f. 103. p. $, 9. f. 265. p. 1. f. 214. p. 45- 
See tit. Demand and Jour. 

Where Plt. ſhail be nonſuited, notwithſtand- 
ing the jury did not apprar at the day, nor was 
the writ returned, f. 286. p. 44. f. 223. p. 27. 
f. 214. P. 46. f. 265. p. 1, Sce tit. Demand 
and Jour. 

Where Plt. ſhall be nonſuited notwithſtand- 
ing Dft. was eſloined at the day, where not, 
f. 223. P. 27. | 

Where nonſuit of ,pne demandant or Plt. 
ſhall be of all, where not, f. 243. p.'55. f. 262. 
p- 32. f. 320. p. 19. f. 89. p. 2. 

In falſe judgment, f. 262. p. 32. f. 329. 
p- 14. ; | 
In guare impedit, f. 104. p. 13 8 


| 
P 


Le tha 


it 
0. 
40 
ot, 
in, 
in? 
ere 
=, 


4. 
245 


THE 


Of infant in action by him, and where, f. 338. 
p- 41. f. 104. Pp. 13» 

Upon what roll it ought to be entered, f. 223. 

27. 
K of e Plt. in replevin, and * what pro- 
ceſs he may be demanded, and if he do not ap- 
pear he ſhall be nonſuited, upon what, not, f. 189. 
p- 12, 13, 14. f. 41, p. 4+ 
ame. EE 

Of dignity of a woman loſt by marriage, 
f. 202. p. 66. f. 79. p- 51. 

Of purchaſe, what ſhall be. See tit, Capg- 


Cy» 
” | Non ponend Aſs, 
Where and for whom it lies, where not, f. 315. 
p, 98. See tit. Exemption, 
| Nontenure. 
In ſci. fa. to have execution of a judgment 
Rc. f. 227. p. 40. 
Pleaded after im arlance, not, f. 210. 
27. 
Of parcel abates all the writ, where not, 
6 291. P- 67. 
In writ of entry in the nature of aſſiſe, f. 134. 


11. 
1. Notice. 

Where notice of the award, or of the matter of 
the condition ought to be given to the party &c. 
and what ſhall be good notice. where not, f. 14. 
p. 74. f. 242. p. 51. f. 243. P. 56, 57. f. 354, 

32. 

Whether juſtices of peace are bound to en- 
quire of riots, according to the ſtat. of 13. H. 4. 
without notice given to them of the riot. See 


f. 210. p. 25. 


To the ordinary of an action brought e 
him ſhall bind him to ſatisfy that firſt &c. f. 232. 


58. 
8 When it ſhall be given to the patron by the 
ordinary upon avoidance of a lh. where 
not, and what ſhall be ſufficient notice, and, how 
the ſix months ſhall be reckoned, f. 237. p. 29, 
f. 293. p. 1, 2, 3. f. 294. p. 6. f. 328. p. 7. 
f. 346. p. 7, 8. f. 347. P. 11, 12. f. 369. 
. 
F Where the King ſhall not have the preſen- 
tation to the church without giving notice to the 
patron, where contra, f. 369. p. 54. f. 294. 
p. 6. f. 347. p. 11. 

Where it ought to be given to old commiſ- 
ſioners, or to &c. otherwiſe their authority con- 
tinues, wh ere not, f. 292. p. 70. f. 355 p. 36. 
See tit. Commiſſions, and tit. Authority aud Coun- 
. 

Of the uſe in the ſecond feoffces ſhall make 
them ſeiſed to the firſt uſe, f. 8. p. 14. 18. f. 9. 
p. 26. See thereof, tit. Uſes. 

Of indirect practices ſhall diſadvantage the 
party, &c. and where, See tit. Colli in. 

Nuiſance. 

Where, and upon whit, action on the caſe 

lies, where aſliſc, f. 250. p. 38. f. 248. 
. 80, 
? Alliſe of nuiſance lies of a diverſion of the 


pry part of a courle of water, f. 248. p. 80. 


319. p. 17. 
Aſſiſe tor obſtructing a way, f. 250. p. 88. 


T A8 L X. 


O. 
[ Oath. See Serement.] 
Obligation, 


WHAT words make it joint or ſeveral, 
what not, f. 19. p. 114. f. 182. p. 69. f. 310. 
p. 80. f. 350. p. 20. See tit. Expo/ition of 
Words. | 

What ſhall be an obligation, and what words 
are ſufficiently obligatory, f. 29, p. 118. 122. 
f. 21. p. 127, 128. f. 22. p. 133. 139, 140. 
f. 24. p. 154. 

Form of * where three are bound, 
f. 19. p. 114. f. 310. p. 80. 

Made by contrary name, where it ſhall be 
good, where not, f. 279. p. 9. Ste tit. Grants 
where a deed ſhall be void for miſnomer, where 


not, 
Occupant. 
Where a man ſhall be adjudged in, of eſtatę 


or land as occupant, where not, f. 67. p. 18. 


f. 264. p. 38. f. 321. p. 22. f. 328. p. 10. 
Opices. 

Of exigenter in all counties to whom it ap- 
pertains to grant &c. f. 175. p. 25, 26. 

Of chirographer in C. B. to whom it belong- 
eth to grant, f 176. p. 27. 

Of cuftos brevium et rotulorum of C. B. to 
whom it belongeth to grant, f. 176. p. 28. 

When the ſheriff ſhall be faid to be diſ- 
charged of his office aiter a new election, f. 355. 

s. 46, | 
4 Of high conſtable of England goes in deſcent 
&c. becauſe of the tenure of the Kings of Eng- 
land &c. f. 285. p. 39- 1 

What the King may not grant, f. 213. p. 42. 
f. 175. p. 25, 26, f. 285. p. 39. f. 198. p. 49 

The order in election of incriffs of every 
county, f. 225. p. 35. 

Of clerk of the hanaper granted by the King, 
f. 179. P- 44+ - 

Ot chief prothonotary of C. B. to whom it 
appertaineth to grant, f. 1 50. p. 1. 

Office of clerk of the ciown to whom it be- 
longeth to grant, and how, f. 1 50. p. 1, 2. 

Where grant of the office may be revoked 
and that without c. fa. or other proceſs againſt 
the firſt patentee, f. 1 50. p. 1, z. Sce tit. Score 
Facias more hereof. 

Of foreſter or parkerſhip, f. 167. p. 13. f.197. 
p. 46. See tit. Fore/?. 

Surrender and how it ought to be, and what 
ſhall be good, what not, f. 167. p. 13. f. 176. 
p- 29. f. 179. p. 44. 1. 195. p- 35+ 36. 

Ot the rezitter and ſcribe of the court of Ad. 
miralty of England, to whom it appertaineth to 
grant, and how, f. 153-P- 9. 10. f. 149. p. 81. 

Of the King's remembrancer in the exche- 
quer, f. 197. p. 47. 

Ot the filazer in C. B. to whom it belongeth 
to grant, f. 114. p- 63. 85 

Ot uther of the exchequer of the Lord the 
King gocth in delcen', &c. without patent 
mace chereof &c. f. 213. p. 42. 

Appendant to another office, and where, 
f. 213. p. 42. f. 175. p. 25, 26. 

Forteued for what caules, ſee tit. Forfeiture. 

| | - Which 


T H E 


Which cannot be granted to two, which con- 
tra, ſee tit. Jorntenants., 

What may be excc.ted by deputy, what not. 
Sec tit. Deputy. | 
Ofce of the Cont. 

To abate the writ, although the party admit 
it io be goed, or make default and ſay no- 
thing, and where, f. 12 p. 55. f. 13. p. 59, 
Go. f. 119. p. 5. f. 256. p. 10 

Where the court ex gc ught to take 
notice of a matter of fact, as caſtoms, or &c. 
where not, f. 27. p. 179. f. 74. p. 14. f. 263. 
p. 33. f. 122. p. 16. f. 144. P. 61. f. 41. 

Where the court ex 9/9 ought to take 
Doi'ce of an act of parikament, or matter ef re- 
cord, and where not without pleading, Sc. 
f. 27. p. 170, 180. f. 28. p. 188. f. 119. p. 4. 
f. 85. . 87, 88. 1. 244. p. 61. f. 235. p. 19. 
f. 41. p 8. t. 223. p. 27. See more thereof, 
ut. Tala t. 

Lo reverſe a julgment without writ of error, 
f. 41. p. 8. Ser tit. Error and Utla gary. 

10% q cee te be evi uf land- in mort- 
m iu w:thou, licenie of the King, &. f. 188. 
Þ- 9. 


To reprieve a priſorer convicted of felony, 


T A B L E. 


Where the court ex oic:0 may award a writ 
to enquire of any points omitted by the inqueſt 
in their verdict, where not, but a new inqueſt, 
f. 135. p. 12. 

Where the court ex icio may refuſe the 
King's patentee of an office becauſe of inſuffi. 
ciency to execute it, f. 1 50. p. 1, 2, 3. 

To refuſe the King's patentees of an ofi ce, be- 
cauſe it may not be granted to two, &c. f. 149. 
P. 81. See thereof, tit. Jointenant. 

Where the court ex officio may award proceſs 
&c. without prayer of the party, f. 194. p. 31. 
f. 258. p. 16. 

nere the court ex officio may give judg. 
ment for the tenant at the prayer of the Plt. and 
contra, f. 194 p. 34. 

To allow an eſſoin to the party after iſſue 
joined, f. 223. p. 27. 

To allow or diſallovs a writ of error of part 
until all the plea be determined, f. 291. p. 68. 

Diſcretion of the court, and their order in 
felony or treaſon, f. 296. p. 20, 21. f. 235. 
p- 19. 

Jo ſtay judgment upon indictment, pending 
the appeal in caſe of felony, or &c. f. 296. 
p. 20. 

Tue order to be obierved in trial of Chal 
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or &c. f. 205. p. 5. t. 235. p. 19. f. 296. lenges & c. Sec tit. Challenge. f. 

p- 21. f. 16 ,. 4. Ot giving judgment for Pit in actions, al- q 
To d1e6&t av inqueſt in finding the ſpecial though the ilſue be found againſt him, or againſt 

matter upon ſtug F ned, and where they may his ſaying, where not, Sce tit. Judgment and ir 

receive a {y-cial verdt& or rect it at their dif- Verdict. d - : 

cretion, f. 40. p. 1, 2, 3. f. 47. p. 10. f. 53 Where the court ex officio ought to make ex- 


P. 8. f. 89. pe 1. f. 266 p. 10. 

Were the cout e cid hall make the 
Jury enquire of ang ther thing beſides that upon 
which t ey were charged, &c. f. 47. p. 10. 
f. 59. P. 12. f. 101. p. 76. Ser tit. Quare 
In udlit. | 

W here the court ex ico ſhall not give 
judgment for the P!:. or deinandant for a de- 
fault of any thing bad in the count, writ, or &c. 
althongh it be fourd fei hin, or Kc. Where 
contra, f. 76. p. 29. f 125. p. 5; 6. f. 226, 
p. 40. f. 261. p. 26. f. 367. p. 44+ 1. 95. 
p-. 38 f. 256. b. 10-1. 370. p 58. 

To erquue ut the damages y INQUEN taken 
at the bar. twey being diicharge of the War 
without awarding a wilt to ergquire cf ine da- 
mages, where, f. 101. p. 76. 

Were the court ex ici ſhall adiudge 


'£01.trary to that which the jurors find, inalmuch 


as hey ered in jungment of hw, &c. . 200, 
5 f p = = * „ 
T 20. ', 2 + P- 32 See un. 4 Ei ns 4 - 5 

\. hic ine culurt ex 7.6.6 my award NrOce;s 
B.: cept without win, and it hall fare, 
t. 218 p. 78 
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of cor Liu, made and acknowledged in the 
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1 I;C GI «ai lc Kings, and cc VII nt, 
fo 343. P. 77. 


amination of divers articles &c. and where of 
the covin. See tit. Examination and-Colluſian. 

To abridge or increaſe the damages. See tit. 
Damages. 

Where by diſcretion of the court repleader 
ſhall be awarded after venire facies, or &c. See 
tit. N leader, and the ſtat of Jeotails 32. H. 8. 

In examination of the errors upon a writ of 
err, Sec Erer and Falje Judgment. 

To award cxecutions. Scr tit. Executions, 

In awarding certiorari. Sc tit. Certiorari. 

Mncrc the court cæ eſſicis ought not to admit 
the party to anſwer, although he come in gratis, 
and wiſn &. where contra. See tit. Jcar. 

To award a man to priton for caules. 
tit. Lupriſenucut, and Fine to the Kine 

To cnquite ot the waite, Sce tn. Ke. 

To enquire of force. Ses tit. Forcible Entry. 

In awar ing of proceſs ot venirc taCcias againtt 
jurors. Sze tit. Engueſt, 

In awarding corpus cum cauſa, 
pu CUN! CAUj1. 

To ſtay the cugtoſſing of a fine &c. See tit. 
Fines tried of Lands. 

lo amend a warrant of attorney, or to re- 
ccive it ter judgn.,cvt &c, Sce tit. Garrant 
a Alterney. 

Ofnce Lefere Eſcheator or Cimmiſſioners, &c. 

Were the King ſhail teize land without of- 
fice, and ſhall be adjudged in poſſeſſion &c. where 
not, f. 100. p. 72. f. 132. p. 79. f. 145. P. 66. 
f. 128. p. 61. f. 211. p. 29. f. 172. p. 12, 13. 
fo 358 + 33. f $3. p. 3, „ $35«-Þo 38; 
f. 338. p. 40. See marr thereof, tit, Statutes, 
26. H. 8. c. 13. ard Preroe, 

| 5 Where 
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Where the King ſhall ſeiſe lands, offices, o- 


oods without writ againſt him who &c. where 

not, f. 182. p. 61. f. 249. p. 82. f. 338. p. 40. 

f. 2 1. p. 29. f. 151. p. 4. f. 197. p. 46. 48. 
See tit, Scire Facias, 

What ſhall be void for uncertainty, or other 
defefts therein, what not, f. 206. p. 19. f. 296. 
p. 28. f. 303. p- 47. f. 25. p. 164. f. 161. 
p. 47. f. 155. P. 22. f. 292. p. 71. f. 170. 
f Doceriatuty in the tenure, what tenure ſhall 
be intended thereby, f. 329 p. 15, 16. f. 161. 
p. 47. f. 155. p. 22. f. 29... . 71. 

Where melius inquirendum lies, and ſhall be 
awarded upon office, which is not perfect, f. 155. 
p. 22. f. 248. p. 81, 32. f. 292. p. 71. f. 296. 

4. 
: Upon office where the ſecond ſhall be void, 
where not, f. 284. p. 36. f. 296. p. 23. f. 155. 


p. 22. f. 248. p. 81. 82. f. 101. p. 74. f. 292. 


71. | 
F Ought to be indented &c. and how the ef. 
cheator ſhould demean himſelf in all other 
points touching the inquilition, f. 170. p. 3, 4. 
f. 208. p. 9, Ser tit. Statutes, aud therein 
36. E. 3. c. 13. of Eſcheators. : 

Finding matter of record good, and where, 
f. 101. p. 73, 74. See more thereof, tit. Eu- 

ueſt. 
F 2 ound in one county ſhall not ſerve for lands 
in another county, f. 172. p. 12. f. 138. p. 29. 
5461. p. 47. 

ouſter le main. See Livery and Traverſe. 

Ordinary. 

How he is bound by the law to ſatisfy debts, 
f. 112. p. J. f. 236. p. 8. 

f ay not fell the goods of the inteſtate, &c. 
256. p. 8. 

Makes letters ad collegend bona, &c. what 
ſhall be good, what not, and how the officer 
ſail conduct himſelf therein, f. 256. p. 8. 
f. 166. p. 11. 

Debt does not lie by the ordinary for a debt 
due to the inteſtate, f. 247. p- 73. 

Where debt lies againſt the ordinary for a 
debt of the inteſtate, where not, f. 247. p. 73. 
k. 232. p. 6. f. 166. p. 11. 

For what cauſes he may refuſe a clerk pre- 
ſented to him, for what not, f. 254. p. 2. 
f. 293. p. 3. f. 277. p. 56. f. 260. p. 21. 

Commits adminiſtration of goods by parol, 
whether it be ſufficient, f. 294. P. 7. 

In whoſe name letters of auininittr ; ion ought 
to be made, whether in the name of the com 
miſſary or ordinary, f. 256. p. 8. f. 294. p. 7. 

Where and what iftues ſhail be tried by the 
ordinary, and how, &c, Se tit. Trial and 
Certificate. | 

Where he ought to give notice to the patron. 
SCC tit. Notice. 


Outlawwry. See Utlagary. 
P. 


Parliament. 
THE form in which a bill ſhall be in- 


dorſed which ſhal. be enacted, f. 93. p. 23. 24. 


What afltut of commons, lords, or king, 


T A B L F. 


make a good act, what not, f. 93. p. 23, 24» 
f. 65. p. 19. f. 144. p. bo. 

Where it ought to be pleaded by the party 
who would avail himſc.f of the act, where nat, 
but the judges ex Micio allo the benefit of it 
to the party, f. 27. p- 179 180. f. 32. p. 3. 4 
f. 8 5. p. 87, 88. f. 95. p. 36, 37. f. 103. p. 7. 
f. 119. p. 4. f. 129. p. 65. f. 203. p. 74. 
f. 346. p. 9. Sce more thereof, tit. Office of 
the Court. and tit. Brief and P:cadi.g. 

Privilege of p.rliament to thoſe who are lords 
or burgeſſes, f. 60. p. 19. 21. f. 314. p. 98. 

Is the moſt high court witnin tue rcalm of 
England, f. 60. p. 21. 

Relation of the acts of parliament, how, p. 95, 
P+ 37+ ; 

Pain. 

Forfeited in court baron, and avowry for it. 
See tit. Avowwry. 

Pardon. 

General by act of parliament, and what things 
are pardoned thereby, hat not, f. 23. 35. p. 15. 
f. 227. p. 44. f. 50. p. 4. f 99. p- 65. f. 195. 
p. 40. f. 88. p. 105. t. 249. p. 83. f. 284. 
p- 36. f. 308. p. 73. f. 360. p. 3, 4. 

Wàere ſcixe facias thill be ſued by him who 
hath a charter of pardon, and againſt whom, 
where, and againſt whom not, f. 271. p. 27. 
f. 34. p. 20. f. 172. p. 10. f. 239. p. $9. 
f. 168. p. 17. 

Where it {hall be void for variance between 
it and the indictment, and tor what, where not, 
f. 34. p. 20, 21. | 

Where one ſhail ſerve for two joint offenders, 
where not, f. 34. p. 20, 21. f. 196. p. 47. 

Where the King's pardun ſh i ve a bar to 
the party in appeal, where not, f. 50. p. 4, 5. 
f. 133. p. 4+ 

Maeſne between the ſtroke and death, whether 
it ſhall be a diſcharge of the murder, f. 99. 

. 65. 
. W here by reftitution of all good: and ch tte's 
debts which the party owes to che Kiag ae not 
releaſed, f. 124. p. 39. 

Form of the pirdon of one outlawed upon a 
per:onal action, f. 172. p 10. f. 271. . 27. 

Form of pardoa of one outlawed up3n an er 
poſt cap. f. 172. p. 10, 11. 

Where and when it matt be allowed when the 
Def. in icire faciis appears, where not, f. 172. 
p- 10. f. 271. p. 47 f 168; p. 17. 

Omnes tranſercfiones et f. nc, ro qudcunque 
alicuationt ibi acts, what purcnales and ft. cs 
are thereby w:charged, f. 199. p. 40. | 

Where pardon © ail entri.s and mtruſionss 
be they betone nice t und or aſter, thai] be 
good, ard cxcule hin from all mean ſues, 
whe-e not, . 249. p. $3. f. 284. p. 36. f. 286. 


- 
+» 


1 he King's pardon of the impriſonment to 
one convicted of murder, or &.. in ape, 
void, f. 261. p. 26. f. 323. p. 28. l. 202. 
p- 68. Fn 

The King's pardon of te burning in the 
hand of one convicted &. in appeal, good, 
f. 202. p. 68. f. 261. p. 26. 

The King's pardon of the impriſonment to 

him 
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kim who is convicted of forgery upon the ſtat. 
of 5. Eli. c. 14. f. 323. p. 28. 

For a feme covert outiawed, how and when 
it wall be allowed, f. 271. p. 27. 

See more of pardon, tit Statutes, and therein 
y. E. z. c. 12. of Exigents. 

Pernor of the Profits. 

What action may be maintained againſt him 
who is pernor &c. what not, f. 8. p. 16.f. 26. 
- 166. f. 31. p- 216, See tit. Maintenance of 

74. : 

Parſon. See Encumbent. 

Of leaſes or grants made by parſon, how they 
will ſtand &c. See tit. L-aſes and Confirmations. 
Peremptory. 

Trial of the death or life of the huſband in 
dower by proofs peremptory, f. 185. p 65. 

Demurrer, where not. See tit. Demurrer. 

Nontuit in actions, where nct. See tit. Non- 


t and Drott. 
je See Failer of 


Failer of record, whers not. 
Record. | 
Partition. 


Of advowſon, and how and where it ſhall 
be good without deed, where not, f. 29. Pp. 194. 
See tit. Quare Impedit. 

Where between jointenants, or tenants in 
common it ſhall be good with deed or without 
deed, where not, and where the ſheriff ought 
to make it by writ on a judgment, and how, 
f. 29. p. 194. f. 92. P. 21. f. 73. p. 7. f. 46. 

. 7. f. 98. p. 54. f. 179. p- 43. f. 350. p. 20. 
52. p. 20. 

Made of land in tail good, and ſhall bind 

the iſſues, where not, f. 98. p. 54. f. 350. 
20. 

Who were compellable by writ d- artitione 
Facienda at common law t9 make partition, 
who not, and who now by ſtatute law, who 
not, and how, f. 29. p. 149. f. 98. p. 54. 
f. 179. p- 43. f. 243. p. 55. 5 

Who may join in partition“ facirnda, and 
againit whom it may be brought jointiy, . 243. 
p- 55. f. 128. p. 58. dee tit, Toinder in 
ion. 

Made between joint leſſces for ite or years, 
and where, after the death of one Of them, he 
in reverſion may enter into ius muitly, where 
not, f. 46. p. 7. f. 67. p. 18. 

Of a revernon, where and how, f. 52. p. 29. 

Judgment in partitione facienda, f. 243. 
p. 55. Sce tit. Judgment. 

W here it ſhali be pleaded as a bar, where as 
eſtoppcl, f. 93. p- 21. 

Mae by the ſheriff unequal, what remedy. 
for the party aggrieved, f. 73. P. 7+ f. 92. Pp. 21, 
f. 53. p. 20. 

One coparcerer cannot diſtrain and avow 
upon another, f. 280. p. 15. 

Wiit to the Iheriff to make partition, and 
how the ſlicriff ought to conduct himſelt there- 
upon, f. 265. p. 5. f. 92. p. 21. f. 73. p. 7+ 

Count in partilione fac iendd. Ste tit. Count. 

Bar in pertitione facienda, Ste tit. Bar. 

See more of partition tit. atutes, andtherein 
vf 31. H. d. C. 1. of Partitions. 

Petniuimn, 
Where a n191 we he Liath right, c. may enter 
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r pon the poſſeſſion of the King or his patentee 
without petition or other ſuit made, f. 139. 
p- 33. f. 369. p. 51. f. 344. p. 59. f. 101. 
p- 75. Ser more thereof, tit. Livery. 

Where the King is entitled ſolely by office, 
or by deed date were not, f. 238. p. 25. 
f. 228. p. 47. f. 88. p. 109. 

By a woman of ber dower, f. 228. p. 47. 

Where the King 1s entitled by double matter 
of record, &c. f. 193. p. 33. f. 101. p. 72. 74. 
f. 325. p. 38. 

After the King hath made a feoffment or 
grant &c, over, where not, but he who hath 
right may enter, 139. p. 33. f. 100. p. 72. 74. 
f. 325. p. 38. | 

By him who hath right to the reverſion or re. 
mainder &c. f. 100. p. 72. 75. fe 32 5.P- 38. 

By him ho hath right of entry for condition 
broken, and where Ec. f. 244. p. 59. f. 236, 
p- 25. f. 455. p. 51. 

By feoffces to ute, and where, f. 88. p. 109, 
f. 102. p. 79, 80. | 

P-rjury. Sce thereof the ſtat. of 5. Eliz, 
c. 9. 

Plaint. Sce A Je. 
Pleadings. 

Where a man ought to ſhew place, or &e, 
in count, bar, I, or &c. where not, 
f. 14. p. 76, 77. f. 17. p. 93, 94. f. 27. p. 177. 
f. 28. p. 185. f. 139. P. 36. f. 152. p 11, 12. 
t. 79. p. 52. f. 91. p. 14. f. 202. p. 69. f. 229. 
p. 51. f. 338. p. 39. f. 233. p. 10, 11. f. 298. 
p. 19. f. 183. p. 58. See tit. Count. 

here a piea which was not good ſhall be 
made gcod by the pleading of the other party, 
where not, f. 15. p. 77, 78, f. 17. p. 95. f. 39. 
3 62. 

Rule touching plicadings fo that they ſhall be 
taken moſt ſtrongly ag unit the piender, f. 16. 
5. 93. f. 25. P. 1. f. 109. p. 37. f. 66. D. II. 
t. 76. p. 30. 1. 89. p. 111. 

Where 10 picactirg a man ougbt to ſhew time 
in certain, as the year and day &c. where not, 
f. 28. p. 183. f. 357. p. 46. f. 66. p. 11. 
t. 27. p. 172. 174, 175. f. 76. p. 33. f. 178. 
p. 36. k. 8. p. 111. f. 124. p. 40. Se ut. 
CCN. 

Where piea hail be god by iptendment, 
k. iK. p. 63. k. i. p. 54. f. . Þ. 1. 
f. 86. p. 92; 93. f. 257. p. 13. f. 103. p- 5. 
f. 177. p. 36. t. 30. b. 52. f. 328. p. 13. 16. 
f. 86. p. 94, 95. f. 143. p. 52, 53. See tit; 
Cont. 

Where in pleading tender cf &c. or upon 
other plea, a nian ought to conclude uncore 
þreft, where not, f. 24. p. 154. f. 21. p. 67, 
68. f. 300. p. 37. f. 83. p. 76. f. 82. p. 72. 
f. 160. p. 84. f. 230. p. $2, 33. 

Ot arelcale or detrazance, f. 27. p. 174. 176. 
f. 56. p. 20. | 

Ot a record &c. f. 27. p. 176. f. 103. p. 7. 
f. 118. p. 77. 

Of covenants contained in an indenture, 
f. 27. p. 176. f. 28. p. 184. f. 279. p. 6. 
t. 297. p. 26. f. 373. p. 11, 12. f. 184. p. 62. 

Were in pleading a deed or record a man 
ought to conclude his plea-prout in the ſame 
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in lenture, or &c. more fully appears, &c. vhere 
Fot, f. 27. p. 173. 176. f. 117. p. 76. f. 139. 
>. 86. f. 70. p. 38. E 

: Where a a ought to plead the whole act 
cf parliament or all the prorogations Of it, where 
not, and where his plea ſhall be bad if he mil- 
plead it &c. where not, f. 74. P. 20, f. 346. 
p. 9. f. 103. p. 7. f. 95. p. 36, 37» 38. f. 117. 
p. 43. f 171. p. 5. 6. t. 203: p. 72, 73. f 124. 
p. See tit. Purliament, Comt, and In- 
Helmet. hs 

Of a ſurrender, {. 29. p. 1858. f. 110. p. 42. 

Of attornment, f. 28. p. 18 5. 

Where a man may or ought jo conclude his 
plea with an Mint, and where thereby all the 
matter alleged before ſhall not be waived, 
where contra, f. 51. p. 13. f. 30. p. 53. f. 184. 
p. 61. 64. f. 187. p. J. f. 207. p. 13. f. 309. 
p. 62. f. 246. p. 71. . 

Where a man may plead a feoffment, grant, 
relenſe, or other deed of any thing by name 
compriſed within the deed although it he miſ- 
named, or atherwiſe named in truth &c. 
where not, f. $3. p. 109. f. 37. p. 44: f. 19. 
P. 111. f. 27. p. 7. f. 87. p. 99, 109. f. 259. 
b. 13. f. 97. p. 45. f. 207. p. 14. f. 246. 
p. 71. f. 124. p. 40 f. 305 p. 57+ f. 280. 
b. 9. Sce more thereof, tit. Fr of ments, Grants, 
and K. / aſlrs. 

Where ccbnt or plea is not good without 
arerring life & chere fontra, f 54. p. 19. 
f. 202. p. 69. f. 270. p. 23. f. 304. p. 52. 
f. 329. p 13. . 7, P. 22. k. 29. p. 199. 

Wiöhrre ple (hail be bad for 1epuguancy or 
impoſſibility ſhown therein, f. 66. p. 11. f. 70. 
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p. 39. . 257. p. 11. f. ic9. p. 36 37. f. 293. 
Y .f. 121. p. 16. . : 
Or a preteripron in making title to a thing 


by 't, and het ſhall be good, what not, f. 20. 
p. 34s 40. 1, 279. p. 10. f. 565. p. der 
tit. FM. cri lieu? 

In eva. lite by a deviſe of land, what 
ſh!) be good, what not, f. 329: p. 16. 
| Wheie in plading, Or &C. à man ought to 
Ihew bow cou vere he mRes title by cou- 
Images, where nut, f. 79. p. 47. f. 37. p- 47. 
. 89. N. 2. 6. 20 p. 02. f 

\Wiwic in leudu.g A particular clta'e he 
Cungh. te uw the comme CEMENT of 1t, where 
N0', f. 79. p. 51. f. 95. p. 40. f. 91 
p. 28. 7. f. 138. p. 15, f. 280. p. 16. b. IT >. 
p. 90. f. 290. p. 63. dee tit. Cane unt. 

Where i pleadig a man fhall fay Jeifed, 
vhere net, and where and of what things, 12: bis 
em ſue, where hot, f. 70. p. 39, f. 8 5. b. 77. 
eg. f. 184. p. Gr. f. 287: p. 11. i. 17. 


32. 


/ 
p. 30. 

Wincre in pleading a man fhall ſay that the 
Ling aus ſeiled in right of his crown, where 
not, f. 86. p. 94, 95. f. 10 f: p. 8. f. 178. 
p. 30. f. 108. p. 30. f. 115. p. 66. f. 94. p. 33. 
Sce tit. K 2j. 

hege man conveys eſtates to himſelf of the 
grant, or Kc. of a corporation, wht fall be 
puod, what not, f. 103. p. 4, 5 f. 117. p. 76. 
F. 178, p. 56;-37%. „ i e, be 1+ 67s 
f. 438. p. 37. l. 24. p. 153: 


T ASL E. 
Of a confirmation, f. 139, p. 36. f. tog: 


37. . 229. P. 51. * 
. By / cet Ge. where it ſhall be good, where 
not, f. 112. p. 53. f. 113. p. 58. 69. Ste 
thereof, tit. Ee. Sg 
| Where a man in pleading ought to conclude 
and of this be puts himſelf upon. his country, 
and not to {ay judgment / actio, where contra, 
f. 121. p. 14, 18; 17. fe 353. p. 29. f. 134. 
11. 
. Of a deſcent; f. 143. p. 63. 

Of a fine levied of lands, or &c. f. 182. 
Þ- 54. f. 290, p. 63, 64. f. 215. p. 53. 

Of detainer of charters in bar of dower, what 
ſhall be good, what not, f. 220. p. 52, 53, 54. 

Where in pleading a man thall ſay ac non, 
and when, where not; but &a nn, Sc. f. 246, 
p. 72. f. 230. p. 53. f. 293. p. 3. f. 324. p. 32. 
f. 357. p. 46. f. 361. p. 10. 

Of a deed delivered firſt &c. and what ſhall 
be good pleading; what not, f. 156. p. 26. 
f. 221. p. 18, 19. See tit. Fats. 

Where a man may plead nient fon fait, or 
upon pleading of the ſpecial matter may ſay 
Nut nent ſon ſuit. Ste tit. Fats. 

Ot juintenancy, See tit. Jointenancy. 

In making title to the next avo:dance of 4 
church &c. See tit. Grant and rare Impedit. 

Where ſurpluſage in a plea ſhall make it bad; 
See tit. Surpluſage. — | 

Sce for title of Picadings, tit. Exp&/itiong 
Count, Bus, and Replication. 

Pound, See DijtrefF. 
Plrgits Aroretandis: 

Where it lies, where not, and count theres 
upon, f. 242. p. 12. f. 370. p. 5. 8. 

Pl-dgrs. bs 

Found in hill, where not, f. 288. p. 53. 

Found io the theriff, f. 188. p. 12. f. 257; 
p. 94. 

Found in court, F. 232. p. 94. 
| Found ia the alias fummons in actions &c. 
f. 2 52. p. 94. 

Found in withernam; f. 188. p. 12. 

Found in writ 4% praprietate probandg, 
f. 173. p. 14: 

Prerogati ce, See Roy, 
Of the King, that he cannot be ſeiſed to the 
uſe of any other; f. 283. p. 31. f. 8: p 18. 
Of the King, that he cannot hold ot any one; 
f. 154. p. 18. f. 18. p. 20. Ser tit. Exlin- 
Shen. 5 

Of the Ning, that he ſhall he firſi ſatisfied of 
his deli be u any other, and how that ſhall 
ſerve, t. 328. p. 9. f. 197. p. 44. f. 67. p. 203 
21. 

Of the Feing, 10 have action of account 
againſt the turrerenants of the lands which were 
ot his debtor in his Iteime; and which lands 
ſhall ve charged &c. which not, f. 224. p. 32: 
See thereof, tit. Acegnt and Charge: 

O: the King, that no lackes ſhall hurt him; 
and where he mall be prejudiced by laches &c. 
f. 67. p. 21. f. 328. p. 9. f. 225. p. 32, 335 
f. 338. p. 40. f. 277. p. 55. 

Ot the Ning in advowſons and preſentments 
to churches, and that plenarty for fx months 12 

d to 


T H 
no plea againſt him, f. 217. p. 62. f. 217. 
p-. 55- f. 348. p. 12. f. 339. p. 47. f. 350. 
P- 21, 22. f. 360. P- 7. f. 228. P- 48. A 292. 
70. 
i Of the King, that he cannot be diſſeiſed ner 
ouſted of his poſſeſſion of lands, or &c. f. 266. 
p. 10. f. 24. p. 153. See tit Account and 
Luare Impedit, more thereof. 
Where the grantee of the King ſhall have 
the King's prerogative, where not, f. 1. p. 7. 


f. 30. p. 208. f. 139. p. 33. f. 45. p. 35, 36. / 


f. 306. p. 65. 

Of the King in s waived or eſtrays, that 
he ſhall be adjudged in poſſeſſion of them with- 
out ſeizure, f. 338. p. 40. 

Where the King in cales ſhall not have pre- 
rogative, but ſhall be in equal degree with a 
common perſon, f. 102. p. 82. f. 298. p. 30. 
f. 236. p. 24. f. 251. p. 22. f. 294. p. 6. See 
tit. Notice and tit. Roy, and therein what ſtatutes 
ſhall bind him &c. 

Of the King in primer ſeiſin, and where he 
mall have it in all the lands of his tenants as 
well holden of others as of him, where not, 
f. 213. p. 39, 40. f. 286. p. 46. f. 362. p. 18. 
See more, tit. Ltvery. | 

Of the King, that in offices, indictments, or 
&c. the beſt ſhall be intended for the King, 
f. 329. p. 16. f. 155. p. 19. f. 761. p. 47. 
f. 347. p. 9. See tit. Indieimenuts, and Office 
before Efbe alors. 

Of the King, to ſue his action in what court 
he pleaſes, f. 236. p. 24. 

Of the King, that he may make and appoint 
a ſheriff without ordinary election &c. f. 229. 


81 the King, to grant to one to take ac- 
knowledgments of fines without ded{i7ir potef- 
tatem Sc. f. 224. p. 31. 

Of the Chief Juſtice of C. B. that he may take 
acknowledgments of fines without ded. get. 
f. 224. p. 31. 

Of the Kirg, that Dft. in act ion of &c. by 
the King againſt him muſt make title io him- 
felf, otherwiſe he ſhall be removed from the poſ- 
ſeſſion &c. f. 238. p. 37. 

Of the King, that he may revoke his pre- 

entment to the church, and where, where not, 
F. 292. p. 70. f. 327. p. 4, 5, 6. f. 339. p. 47. 
f. 348. p. 11, 12. f. 360. p. 7. 

Of the King, that retignation of a church 
may be made to him as ſupreme ordinary, and 
where, f. 294. p. 6. | 

Of the King, that he ſhall have the value or 
the double value of the marriage ot his ward 
without tender, f. 298. p. 30. 

Of the King, to have land gained or relin- 
gy by inundation of the fea, and where, 
326. p. 2. ; 

Of the King, that he may ſever a court baron 
from the manor, f. 288. p. 54. 

For a pcer of the realm and lord of parlia- 
ment in proceſs againſt them, and their trial 
&c. f. 315. p. 92, 99. f. 360. p. 6. See tit. 
CLallenge and Trial. 

Of the King, that his grant, or &c. ſhall not 
de void for nonage, f. 209. p. 22. 


Of the King, that a thing veſted ſhall not be 
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diveſied, and where, where not, f. 24. p. 164. 
f. 298. p. zo. f. 94. p. 33. f. 101. p. 76. f. 115. 
p. 66. f. 108. p. 30. 

Of the K ing, that he may take eſtate in lands 
or &c. without matter of record, and where he 
ſhall be adjudged in poſſeſſiun without office or 
other matter of record, f. 167, p. 13. f. 174. 
p. 18, 19. f. 355. p. 37. f. 283. p. 31. f. 74. 
P- 13. 17. f. 211. p. 29. f. 338. p. 40. Ste 
thereoſ, tit. Office b ſore Eſcheator, and Pre. 
ſentmen ta a Church. 

Thit be may waive demurrer, and take iſſue, 
f. 44. p. 27. | 

Ot the Eng, to grant choſes in action. See 
tit. Grant of the King, and Choſe in Action. 

Of the King, in the government of ideots and 
lunatics, and their lands. See tit. [deot. 

Of the King, in tenures, and what ſhall be 
ſaid tenure /n capite, what not. Seetit. Tenurer, 

Of the King, in pardons, See tit. Pardon. 

Of the King, in wards. See tit. Garde. 

Of the King, that he may grant a thing which | 
by poſſibility he may have. See tit, Crant of 
the King. | 

Of the parliament during the time of it. See 
tit. Parliament. 

Incident to divers juſtices to grant offices, 
and what. See tit. Offices. 

Of the King, againit ſtatutes, where, where 
not. See tit. Roy, Statutes, and Grant of th? 
King. 

Of the King, what franchiſes, and &c, ſhall 
be exlinct by ceming to his hands, and where 
and what. See tit. Ex!1ngufoment. 

Ot the King, to have all the lands of thoſe 
who are attainted of treaſons. See tit. For. 
feiture. 

See more of the King's prerogative, tit. Gras 
of the Kid, and Roy. 

Pref*ntment to a Church, 

By diſſeiſſce before he hath recontinued the 
manor to which &c. and where, f. 5. p. 6. 

By a bifthopy, where i: puts a man out of poſ- 
ſeſſion, where not, f. 6. p. 24% See tit. Quart 
Impedit. 

Where uſurpation and preſentation &c. ſhall 
put a man out of poſſeſſion &c. where not, be 
it between parceners or others &c. f. 24. p. 153. 
f. 217. p. 62. f. 351. p. 22. f. 55. p- 5, 6 
f. 259. p. 20. f. 300. p. 39. 

Where ulurpation upon the King's poſſeſſion 
by preſentation gains poffeſſion, and puts him 
to a writ of right, where not, f. 24. p-. 155 
f. 217. p. 62. f 35. p. 22. 

By lapſe, where the biſliop thall have it, wher? 
the King, f. 228. p. 48. f. 339. p. 47. f. 327 

P- 4. 7. f. 364. p. 28. f. 277. p. 55. f. 360. 
p. 7. f. 87. p. 103. f. 292. p. 1, 2. f. 347 
p- 1. Sce tit. Preragative of the King. 

By and between jointenants, what ihall be 
good, what not, f. 304. p. 54. f. 29. p- 19% 

By the King, to the church of another man 
gains patronage, and where, f. 300. p. 30. 
f. 351. p. 22. f. 364. p. 28. f. 48. p. 17. 

By grantee of the next avoidance, &c. hon 
and when, f. 26. p. 165. f. 35. p. 29, 30- der 
more thereof, tit. Grant and £xþ:/71101. 


By the King or guardian, where it mall 0 
in 


c. ſhall 


| where 


f thoſk 
t. For. 


. Grail 


ved the 
s 6. 

- of pol. 
Quart 


rc. ſhall 
not, be 
p. 153. 
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»ofe(ſion | 


outs him 
p. 155 


it. where 
. f. 327. 
f. 360. 
„ 
ung. 

t Fall be 
p- 194 
»t hier man 
. p- 30 
„% 17. 
&c. how 
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Ms 
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title to thoſe in whoſe right they preſent, where 


Contra, f. 55+ p- 5 6. f. 300. p- 36. ; 
By jointenants, coparceners, or tenants in 


common, where they ought to join in preſent- 
ing, where contra, f. 55. p. 5, 6. f. 304. p. 54. 
f. 29. p. 194 : 

By the King by reaſon of the incumbent's 
being made a biſhop, and tranſlated &c. f. 228. 
p- 48. f. 233. p. 12. | a 

By the King by reaſon of temporalties, and 
where, f. 292. p. 70. 

By the King, notwithſtanding his own grant, 
and where, where not, f. 269. p. 19. f. 300. 


p. 36. f. 348. p. 12. f. 351. p. 25. See more 


thereof, tii. Grant of the King. 

Revoked by a common perſon, not, f. 348. 
p-. 12. f. 292. p. 70. 

By avoidance for having pluralities, and 
where, where not, and when the church ſhall 
be void thereby, f. 347. p. 11. f. 351. p. 25. 
See more thereof, tit. Siatutes, and therein 21. 
H. 8. c. 13. of Pluralities and Nonrefidence, 
&c. 

Where, after ſix months paſſed, the patron 
may preſent, f. 277. p. 55, 56. f. 260. p. 21. 
f. 327. p. 7. f. 364. p. 28. 

Preſcriptions. 

What are good and allowable, what not, and 
of what things &c. f. 54. p. 19. f. 70. p. 38, 
39. f. 117. p. 73. f. 233. p. 14. f. 61. p. 21, 
22. f. 79. Þ. 49. f. 199. p. 58. f. 279. p. 10. 
f. 322. p. 23, 24. f. 267. p. 14. f. 328. p. 9. 

To aflign a thing without deed, which ies 
merely in grant, and cannot paſs at the begin- 
ning without deed, f. 54. p. 19. 

To dig or intermeddle in the land of an- 
ether, good, and where, f. 61. p. 22. f. 267. 
p- 14. f. 70. p. 38, 39. 

By reaſon of the office, what ſhall be good, 
what not, and the form of pleading it, t. 70. 
p. 38, 39, 40, 44. f. 114. p. 63. f. 153. p. 95 
io. Sce more t , tit. Offeces. 

To have common &c. hat ſhall be good, 
what not, f. 70. p. 39, 40. f. 363. See tit. 
Common. 

What man may preſcribe, and what eſtate he 
ought to have, f. 70. p. 40, 41, 42. f. 363. 
p- 27. f. 114. p. 63. f. 153. p. 9, 10. 

Form of pleading a prelcripiion, f. 71. p. 40. 
42, 43. 47. f. 117. p. 73. f. 363. p. 27. f. 114. 
p. 63. f. 153. p. 9. See tit. Pleader. 

” modo decimandi, f. 19. p. 49. f. 349. 
p- 16. 

In a que eftate, and of what things, f. 71. 
P-. 38, 39. f. 117. p. 73. | 

To diltrain any barge upon a ferry, f. 117. 
p. 


71. 
Jo have an herivt &c, f. 199. p. 58. 
Ag ainſt ſtatutes, Where, and what, what not, 
. 213. p. 4: t. 196. p. 42. f. 247. p. 73 
I. 45. p. 67. f. 373. Pp. 13. f. 289. p. 55, 56. 
Lo hold a Jeet once in the year at the pica- 
ſure of the lord, f. 233. p. 14. 
To make bye-law:, and to diftrain for the 
penalty fortcited, f. 322. p. 23, 24. 
IT. have a piſcary, f. 267. p. 14. 


To nave c{cheats of tiitons &c. f. 238. 


P 557 56, 


T AB LF 


See more of Preſcription, tit. Cuſſoms, and 

London, and Juftifications, and Privilege. 
Priſon. See Gaol and Impriſonment. 

To what courts the Marſhalſea is priſon, to 
what not, f. 297. p. 24. 

To what court the Fleet is priſon, to what 
not. (. 297. p. 24+ 

Primer ſriſin. See Prerogative and Livery, 

Privilege. 

Allowed and granted to a ſerjeant at law, 
where not, f. 24. p. 150. f. 71. p. 45. 

Granted with a ſupei ſedeas in the writ, where 
not, f. 287. p. 48. 

Where in an action by or againſt huſband 
and wife privilege granted to one ſhall ſerve 
for both, and where for neither of them, f. 377. 

30. 

For what clerks, ſervants, or officers of the 

court privilege ſhall be granted, and where, for 


whom nat, f. 377. p. 30. f. 287. p. 48. f. 33. 


19. f. 175. p. 26. f. 192. p. 24. 
R After ent Ar ſuperſedeas pur- 
chaſed, where not, f. 33. p. 19. f. 328. p. 9. 

Of Exchequer, not allowed in C. B. upon an 
action pending againſt the party &c. chere, 
f. 328. p. 9. f. 197. p- 44+ f 

Of parliament, &c. See tit. Parliament. 

See more of privilege, tit. Corpus cum cauſes 

What privileges a lord of parliament ſhall 
have &c. See tit. Prerogative and Challenges. 

Proclamations. 

Where and in what courts they ſhall be made 
three times, f. 30t. p. 41, 42. 

Upon fines. See tit. Fines, 

Proceſs 

What againſt the vouchee or tenant after 
voucher &c. f. 24. p. 152. f. 69. p. 35. | 

Awarded upon ſuggeſtion, and what manner 
of proceis, where not, f. 25. p. 156. f. 265. 
p- 4. f. 289. p. to. f. 222. p. 23. f. 317. p· 6. 
f. 319. p- 13. f. 367. p. 40. f. 300. p. 33. 

Upon a 7e/iatum eff, and where upon ? 
after 'te/fatum, f. 241. p. 50. f. 244. p. 38. 
f. 295. p. 18. See tit. Execution. 

Where it ſhall be awarded to the old ſheriff 
or to the new, and where to neither of them, 
but to the coroners, where contra, f. 78. p. 42, 
43. f. 188. p. 11. f. 208. p. 18. f. 376. p. 24. 
f. 279. p. 10. f. 297. p. 24. f. 300. p. 35- 
f. 367. p. 40. f. 223. p. 24. 

Wherc it ſhall be awarded to the biſhop of 
the dioceſe, or &c. where not, but to the me- 
tropolitan or guardian of the ſpiritualities, f. 76, 
p. 34+ 36. f. 241. p. 48. f. 350. p. 19. f. 353. 

30. See tit. Brief al Eveſue, and more 

iercof therein. 

Ot outlawry, in what actions it does not lie, 
f. 192. p. 24. f. 195. p. 38. f. 202. p. 69. 
f. 222. p. 23, 24. 

In attachment of privilege in the nature of 
tre paſs, f. 192. p. 24. 
here it ſhall be awarded to the Plt. himſelf 
or Oft. where not, f. 188. p. 9. f. 241. p. 48. 

f. 266. p. 8. f. 322. p. 7. 

Where it ſhall be awarded againſt a man upon 
return of the mer ff only &c. f. 223. p. 24. 
. 2 12. p. 34. f. 69. p. 28. f. 273. P-. 14. 

Wat proceſs ſnall be awarded in ieplevin, 
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and what may ariſe in it upon the return of the 
ſheriff, or by the act of the party &c. f. 189. 
p- 12, 14. f. 246. p. 67. f. 173. p- 14. 

In attaint, ſee tit. Attain/. 

Of wvenire facias againſt jurors, or tales, or 
c. See tit. Engueſt. 

In writ of right. See tit. Dro/t, 

To enquire of damages, or &c. Sce tit. Da- 
mages. 

T'o make partition. 

In waſte, and to enquize of waſte. 
Waſte. 9 8 . 

In auzitd quereld. See tit. Audita Quereld. 

In account. See tit. Accornt. 

In detinue: See tit. De-t1nue. 

In quare impedit and writ to enquire &c. See 
tit. Quare impedit. 


See tit. Partition. 


In falie judgment. See tit.” Falſe Judg men. 


Awarded to the county palatine. See Cornty 
Palatine. 
In quid juris clamat. 
clamat. MT 
Sec more of proceſe, tit. Crtiorari and Scire 
facias and Executi u. 
Procedendo, 
After privilege granted and the cauſe thereof 
determined, and where, f. 287. p. 48. 
Awarded to antient demeſne upon plea re- 
moved, and the cauſe thereof determined, f. 112. 
47. 
8 loquela awarded after aid prayed and 
granted of the King, f. 320. p. 18. f. 256. 
P- 9. f. 209. p. 22. f. 101. p. 75, 76, 78. 
Where it is neceſſary for the party to have a 
procedend ad judicium after a procedend” in lo- 
guela, Ae not, f. * p- 77, 80. f. 320. 
. 18. f. 256. p. 9. f. 209. p- 22. 
i Wh Prob bi how F | | 
Upon ſuit in the ſpiritual court for tithes, and 
where, where not, f. 349. p. 16. f. 170. p. 5, 
6. f. 79. p. 49. 
Upon ſuit in the ſpiritual court for a perſonal 
legacy, where, where not, f. 151. p. 5. f. 264. 
41. 
: In attachment upon prohibition not neceſſary 
to traverſe the contempt ſuppoſed, f. 176. 


P- LL 
Property, 

Of goods when it ſhail be ſaid to be altered 
and changed upon writ of execution &c. 
f. 98. p. 57. f. 67. p. 20, 21. 

In tices growing upon land leaſed, who ſhall 
have, f. go. p. 8, 9, 10. f. 19. p. 110, 111. 
f. 79. p. 48. f. 184. p. 63. f. 36. p 36. 

In goods changed by contract in market, and 
by what contract, hei e not, f. 99. p. 66. f. 121. 

16. 
K In goods waived or eſtrays, when it ſhall be 
ſaid to be changed, f. 338. p. 40. 

Writ de propriciate probandd, where it lies, 

and out or what court &c. t. 173. p. 14+ 
Protection, 

For him who is in execution does not lie, 
f. 162. p. 50. — 

ria moratur ſupra fulva nſtodia Sc. f. 162. 


p. 50. 
55 Proteflation. 
Where a man has two matters to plead, and 


See tit. Quid iuris 


Sce tit. 


which of them ought to be taken by proteſtas 
tior, f. 10. p. 42. f. 35. p. 32. f. 75- p. 24. 
f. 365. p. 32, 34. f. 183. p. 58. f. 184. 
p- 62. f. 355. p-. 38. f. 107. p. 25. f. 3»; 
p- 217. 

Void becauſe he confeſſes by implication in 
pleading the contrary thereto, { 317. p. 7. 
In quid jute riamat to ſave advantage, where 
not receſlary, f. 309. p. 77. 


Q 


Qunrentine, 
OF the wife, what ſhall be, f. 76. p. 33. 
Wife demands her dower, notwithſtanding 

which ſhe continues poſſeſſed of her quarentine, 

f. 76. p. 33. | 
Whether the wife may defend her poſſeſſion 

of it with force, f. 161. p. 44. 

Quare impeclit, 

Upon agreement to preſent by turns, and the 
count thereof, f. 29. p. 194. f. 259: p. 19, 20. 
f. 299. p. 32. f. 79. p- 44. 

Againſt the heir of the uturper, f. 259. p. 19. 

Againſt the incumber.t alone, and where, 
f. 48. p. 17. f. 347. p. 11. | 

By him who hath the nomination of the clerk, 
f. 48. p. 17. | | 

Of the advowſon of the fourth part of a 
church, or the third part of a moiety of a chureh, 
f. 78. p. 44+ ; 

Bar good Hy avoidance of the preſentation al- 
leged by the Pit. without traverſing the appen- 
dancy, or &c. although they are alleged by the 
Plt. and where, f. 78. p. 44. 4 

In Jhom the Plt. may allege preſentation, 
and it ſhall be ſufficient for his title, in whom 
not, f. 106. p. 18. f. 300. p. 36. f. 24. 
P; 153 

How by tenant in tail, f. 300. p. 36. 

Againſt ordinary, and for what acts he ſhall 
be ſaid to be diſturber, for what not, f. 277. 
P- 55, 56. f. 346. p. 7. f. 304. p. 54. f. 327. 
p. 4, 7. f. 352. p. 25. f. 129. p. 66. f. 260. 
P- 21. f. 194. p. 33 · Sce tit. Notice and Or. 
dinary. 

Of a vicarage, f. 323. p. 30. f. 339. p. 47. 

By the Queen, and whether ſhe ihall recover 
damages, f. 236. p. 28. f. 339. p. 47. f. 327- 
p- 4. f. 352. p. 25. See tit. Prereg ati and 
Preſcntment to Sc. 

By him who hath the next avoidance, and the 
count, f. 78. p. 44. f. 35. p. 29. f. 129. p. 66. 
f. 135. p. 12, 13. f. 283. p. 28. f. 304. p. 54. 
Set thereot, tit. Gran“. 

Where induction ſhall be material in the 
count, or &c. and where not &c. f. 348. p. 12. 
t. 360. p. 7. f. 217. p. 62. f. 277. p. 56. 
f. 327. p. 4. See tit. Encumbent. 

Of what points the jury ought to enquire in 
quare imped:/t beſides the iſſue joined, f. 77. 
. 34, 35, 36. f. 236. p. 28. f. 241. p. 48. 

135. p. 12. f. 260. p. 21. 
When the church ſhall be ſaid to be void in 

tact, and by what act, and when in law, f. 273. 

p- 37- f. 293. p. 3. f. 130. p. 66. f. 237. p. 29. 

dee more there: f, tit. Depri vation, aud ut. Pre- 

fentment to a Church, 
Shall 
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Shall not abate by the death of the patron 

nding the writ, f. 194. p. 33- : 

By him who is reſtored by a& of parliament 
upon attainder of his father, and the count, 
f. 24. P+ 153. 

Of a prebend, f. 194. p. 32. f. 292. p. 70. 

In what place and county it ſhall be brought, 
f. 194. p- 33- | 

] wo writs of guare impedit of one and the 
ſame church pending one againſt the other, 
where, f. 93. p. 22. 

What pleas the incumbent ſhali have. See 
tit. Encumbent. 

Where the incumbent ſha.l be removed. See 
tit. Brief al Eveſque and Encumbent. 

Of damages in guare impedit. See tit. Da- 
mages. 

Of the judgment in quare 1impedit. 
Tudgment and Brief al Eveſſuc. 

Quare non admit. 

Where it lies, f. 260. p. 21. 

In what place and county it thall be brought, 
f. 40. p. 69. 

What ſhall be a good excuſe by the biſhop in 
this action, f. 260. p. 21. 

Que ejtate. 

Where in pleading it is neceſſary to ſne how 
&c. where not, f. 290. p. 62. f. 341. p. 51. 
f. 171. p. 8, 9. f. 238. p. 37. 

Preſcription in gue eftate Sc. 
ſcription. 


See tit. 


See tit. Pre- 


Quod ei deforceat, 
For whom it lies, f. 9. p. 23. f. 10. p. 34. 
Quo minus, 

By the King's far mer, and count thereupon, 
f. 174. p. 8. 

By the King's receiver in nature of a writ 
of privilege, and where it ſhail be allowed, 
where not, f. 328. p. 9. See tit. Prerogatiae, 
and Privileges. 

Quid juris clamat, 

Againſt leſſee tor years, f. 209. p\ 21, 

Where tenant attœns for pazec;, and the fine 
ſhall be engroſſed of parcel, f. 212. p. 35. 

Where tenant ſhall be driven to attorn, and 
ſhall loſe advantage &c. where not, f. 209. p. 21. 
f. 309. p. 77- 

Judgment, 2nd where it ſhall be that Plt. re- 
cover Iciſin, where not, f. 209. p. 21. 

Proceſs theicin, f. 212. p. 35. 

Where tenant ſhall wake attorney, f. 135. 
P. 15, 16. | 

Bar cf attornment for ever, f. 135. p- 15, 16. 
f. 212. p. 35. 

Quem redditum reddit. 

Whether it lies for conulce of a rent charge 

for years, f. 140. p. 38. 


R. 


Rape, 

WHAT thall be, what not, f. 304. p. 51. 

See more of rape, tit. Satc5, and cherein of 
6.R. 3. c. 6: 
Reconpe, f. 2. p. 7. 

| Relation, 
Of act of parliament, how, f. 95. p. 37- 
Ot the death which follows upuu the itroke, 


f. 99. p. 65. 


1 AB I P, 


Of che agreement afterwards to the thing 
done before, how, f. gg. p. 66. f. 141. p. 47. 

Of the attainder in treaſon or felony, 2. 108. 
p-· 30. | 

Where the condition ſhall have relation to 
avoid the eſtate, or &c. ab initio, where not, 
f. 177. p. 31. f. 343. p. 57, 58, 59. See more 
hereof, tit. Condition. 

Of deeds in their delivery. See tit. Faits. 

Of relative words. See tit. Expofition. 

Of judgments in actions. See tit. Jour. 

Re- attachment. 

What thing puts the parol without day, and 
* be reaſon ta have attachment, f. 226, 
p. 38. 

Upon aſſiſe, f. 226. p. 38. 

Upon plea holden by bill, f. 118. p. 78. 

Re-extent. See Extent. 
Recovery, and Recovery in value. 
Where and what recovery againſt tenant in 


tail ſhall be a bar to the iſſue for ever, where 


nut, f. 32, p. 1. f. 188. p. 9. f. 35. p. 23. 
f. 252. p. 98. f. 274. p. 39. See tit. Remlter. 

Where a man ſhall recover one thing by the 
name of another, f. 19. p. 111. f. 47. p. 7. 
See ũt. Demand and Form. 

In value, but with ſtay of execution durirg 
the life of tenant for lite, and where, f. 139. 
p. 1. 

Void becauſe it is not againſt tenant of the 
freehold, f. 253. p. 98. See tit. Fal/ifying of 
recov ry. | 

In value by tenant in dower _ him, and 
ſtay of execution guoxrſgue Sc. f. 256. p. 7, 8. 

What lands ſhall be aſſets to the heir, and 
render in value upon recovery, what not, f. 202. 
p. 71. f. 295. p. 16. f. 367. p. 41. See tit. 
Als. 

In v-lue, eſtate of ſee upon warranty for life, 
f. 42. p. 13. 

Recognig auce, 
Taken before a judge to himſelf, void, f. 230. 


p. 14. 

Where it ſhall be good in part and void in 
part, f. 220. p. 14. [ 

Who have authority to take recognizances or 
ſtatute-merchant, or &c. who not, f. 220. p. 14. 
F. .. 

Sure facias upon tenor of a recognizance to 
have execution does not lie, f. 217. p. 1. f. 369. 

8. 

F Execution upon recog nizagge, and how, See 
tit, Execn/ion, 
Records, 

Removed into parliament upon error ſued 
there, f. 375. p. 19. 

Where it ſhall be removed by certiorari, ard 
remanded to the inferior coùrt by mitii mus, 
where not, f. 29. p. 136, 197. f. 32. p. 6. 
f. 176. p. 31. f. 187. p. 4. f. 250. p. 86. 
f. 274. p. 44. f. 188. p. 8. 

Whcre and what courts will and may write 
to another court immediately to have a record, 
what not, f. 32. p. 64 f. 254. p. 103. f. 274. 
p. 44. f. 250. p. 86, 87. f. 187. p. 4. f. 296. 
p. 20. f. 163. p. 54. f. 223. p. 23, 24. See 
tit. Crii,or arts | 

Where the court ſhall write to have a record, 

dy Wliere 
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where not, but the party ſhall have a day to 
bring it in at his peril, f. 180. p. 48. f. 227. 
p- 45. f. 186. p. 4. f. 187. p. 4. 

Reverſed, is null, f. 32. p. 6. f. 227. p. 45. 

Form of the entry of the appearance of parties 
at the quarto die, f. 93. p. 25. 

Form of the entry of judgment upon writ of 
error, f. 104. p. 10. 

Void becauſe it is inrolled in an office where it 
ought not, f. 330. p. 18. 

Void becauſe the judge before whom it 1s ac- 
knowledged, or &c. had not power &c. f. 35. 
p- 27. f. 220. p. 14. See tit. Jadgmenis. 

Where it is not removed for default in the 


writ of certiorari, error, or &c. f. 105. p. 16. 


f. 164. p. 88. f. 172. p. 10. f. 296. p. 12. 
f. 235. p. 21. f. 365. p. 41. 

How the juſtices ſhall proceed upon a record 
removed by writ which is bad in ſubſt-nce, or 
where it comes in without warrant, and where 
they cannot proceed upon the record before them, 
before a writ comes to them to proceed, f. 105. 
p. 16. f. 164. p. 58. f. 172. p. 10. f. 29. 
p. 196, 197. f. 236. p. 21. f. 250. p. 86, 87. 
See ti. Error, Falſe Judgment and Procedendo. 

Fer: of the entry of appearance, and charge 
of the jurors upon iſſue joined, f. 120. p. 11. 

Where i: may be removed and certified in 
another court without writ, or other proceſs by 
the hands of the juſtice or other man, where 
not, f. 163. p. 54, 55, 56. f. 180. p. 8. f. 375. 
p- 19. f. 93. Þ. 24. 

Form of the entry of clergy granted and al- 
lowed & c. f. 205. p. 6. f. 214. p. 48, 49. 

Where and to what intents the tranſcript and 
tenor of the record 1s ſufficient, where not, 
f. 217. p. 1. f. 29. p- 196, 197. f. 275. p. 44. 
1. 187. p. 4. f. 369. p. 52. f. 375. p. 19. 

Form of the entry of fines pro lic. concor. of 
lands in ſeveral counties, f. 227. p. 44. 

Forms of entry upon iſſue joined (nul tiel 
record) f. 228. p. 45- 

Forms of entries of poſteas of niſi prius in 
bank, f. 163. p 55. 

Where entry ſhall be in the rolls. of award. 
Ing the writ, where not, f. 242. p. 50. 

Under what ſea! exemplification of a record 
ſhall be ſufficient and good, under what not, 
f. 228. p. 45. f. 93. p. 24. f. 135. p. 14. 

Upon what roll, warrants of attorney ought 
to be entered, f. 330. p. 18. f. 180. p. 48. 

Upon what roll eſſoins ſhall be entered. See 
tit. Eon. 

Of fhewing of records. Sce tit. Monflrans 
de faits, &c. | 
Failure of record. See tit. Failure of Re- 
cord. | | 

Form of pleading records. See tit. Ploadings. 

To whom the court ſhall write to have re- 
cords out of the counties palatine or cinque 
ports. See tit. County Palatine,  * © 

See more of record, tit. Certiorari. 
Relraſe, © | 

Vaid for want of poſſeſſion in him to whom 
it is made, and what ſhall be (aid poſſeſſion, 
and where not, f. 302. p. 43. f. 269. p. 20. 
dee Tenant at /uffcrance, and Leaſe at will, 


T A U t . 


Where to him who hath only eſtate for year 
1' 1< not good without privitv, f. 4. p. 2. 

Of an executor or *dminiſtrator, or of one 
who 1s neither adminiſtrator nor executor bars 
his companion, or him who is executor or ad- 
miniſtrator, where not, f. 305. p. 58. f. 339. 
p. 46. f. 319. p. 15. See tit. Executors. | 

Of all actions &c. until the making thereof 
how it ſha'l be intended, f. 307. p. 67. 

Where it ſhell enure by way of enlargement 
of eſtates without words of enlargement, and 
where not, and by words of enlargement it ſhall 
be granted anew, where not, f. 319. p. 16. 
f. 109. p. 37. f. 263. p. 34, 35. See tit. Elec- 
tion and Faits, 

Made to the huſband ſhall enure to the wife, 
and ſhall give eſtate to her, where not, f. 319. 
p- 36. f. 263. p. 34, 33. | 

Where it ſhall be void becauſe of the reſerva- 
tion, where not, f. 45. p. 36. f. 180. p. 47. 
f. 157. p. 29. See tit. Reſervation. | 

Where by releaſe of the lord to the tenant the 
ſeigniory 1s gone, where not, f. 157. p. 29. 
f. 230. p. 57. | = 

Void for miſnaming the thing, or the perſons, 
and where not, f. 50. p. 6, 7, 8. f. 87. p. 99, 
100. f. 56. p. 21. See hereof, tit. Feaf ments, 
Grants, and Plcadings. | = 

To J. S. by way, of all actions &c. which 
J. C. hath againſt him, how it ſhall be ex- 
pounded, f. 56. p. 21. 

Where it extiaguiſhes action, or right come 
of a later date, where not, f. 56. p. 22, 23, 
525 f. 112. pe $3. f. 217. p. 2. f. 30. 

67. 
: By leſſee for life to the leſſor, how it ſhall be 
taken, f. 251. p. 91. 

By one jointenant to his companion, f. 263. 
P. 34» 35. : 

By an ideot. Se: tit. Iect. 

By dedi et conceffi. See tit. Confirmation. 

See more of releaſes, tit. Confirmation, and 
tit. Bar, and tit. Arrearages. 

Relieg, 

By deſcent of a remainder, and when it ſhall 
be paid, f. 137. p. 26. 

Debt for relief where, and for whom it lies, 
f. 140. p. 37. f. 24. p. 149. 

Remainder, 

For years expectant upon eſtate for life, both 
ſhall ſtand in one and the ſame perion, f. 309. 
p. 76. f. 314. p. 96. See- thereof, tit. 
Eflates. 

Of a chattel where it ſhall be good, where 
not, F. $. p. 8. f. 67. F. 18, f. 0. P. 43: 
f. 253. p. 102. See more thereof, tit. Chattel. 

Where it ſhall be taken away from him who 
hath right thereto, and barred tor cver by the 
act of the particular tenant, where not, f. 8. p.8, 
f. 67. p. 1. f. 240. 41. f. 277. p. 59. 
f. 258. p. 50. Sec tit. Bar. 

Where it may depend and take effe&t upon a 
bond, where not, f. 8. p. 8. f. 33. p. 12. f. 127. 
P. 53, 56. f. 253. p. lea. | 

Where a remainder limited over to &c. ſhall 
deſtroy a condition which was annexed to the 
particular eſtate, where not, f. 127. p. 52, 53. 
f. 348. p. 13. See thereof, tit. Condition. | 
| | as Where 
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Where it ſhall be good withqut a particular 
eſtate preceding, or ſhall ſtand the other being 
defeated, where not, f. 127. p. 53, 54, 56. 


440. p. 40, 41. f. 126. p. 48. : 
: of X land limited to the next heir 


male of the body &c. how it ſhall go, f. 133. 


of Limited ſeniori puero of the body &c, how 


it ſhall, be expounded, f. 337. p. N. f. 133- 
* E and taken in conſtruction of law 
2s a reverſion, and where. See tit. EHatet. 

Limited to one who is not i eſe, nor known 
at the time &c. See tit. Capacity. 

Remitter, 
Againſt recovery, where not, f. 5. p. 1. f. 35. 
p. 28. f. 262. p. 98. f. 290. p. 61. f. 374 
p-. 15. f. 376. p. 26. 
Againſt act of parliament, where not, f. 23. 
148. f. 54. p. 21, 22, 23. f. 77. p. 39. 
f 106. p. 19, 20. f. 129. p. 63. f. 191. p. 22. 
f. 51. p. 17. f. 330. p. 17. f. 114. p. 45. 

Againſt a fine, where not, f. 213. Pp. 44. 
f. 334. p. 30, 31. f. 353. Pb. 24. f. $i. p. 17 
See more thereof, tit. Fincs. 

Againſt his own acceptance and admittance, 
where not, f. 10. p. 33. f. 30. p. 270. f. 134. 
p. 11. f. 192. p. 22. f. 68. p. 22. 

Where remitter to the moiety, ſhall be re- 
mitter to the whole, where not, F. 10. p. 33. 
Ff. 134. p. 11. f. 68. p. 22. 

Where deſcent of fee ſimple, or fee tail ſhall 
make a remitter to the antient tail, where not, 
f. 23. p. 148. f. 35. p. 28. f. 143. p. 45. 
f. 41. p. 2. f. 54. p. 21, 22, 23. f. 77. p. 39 
f. 107. p. 25. f. 243. p. 41. f. 221. p. 16. 
f. 374. p. 45. f. 376. p. 26. f. 51. p. 17. f. 48. 


a Where it ſhall be by remainder fallen in, 
where not, f. 23. p. 148. f. 77. p. 39+ f. 106, 
p. 19, 20. 

Where it ſhall be of a fee ſimple, where 
not, f. 5. p. 1. f. 10. p. 33+ f. 124. p. 12. 
f. 30. p. 205. 

Where the huſband ſhall make remitter to 
his wife by his act, and where ſhe ſh3l! be re- 
mitted againſt the act of her huſþ1nd, where 
not, f. 23. p. 148. f. 106. p. 19, 20. f. 194. 
p. 22. f. 290. p. 61. f. 351. p. 24. 

To the infant by reaſon of his nonage, where 
not, f. 54. p. 42, 23. f. 68. p. 22. f. 51. 

17. 

a Interrupted by deviſe, and where, f. 221. 

. 

F A.cainſt claim made zz pais, where not, f. 351. 
. 2.4. f. 363. p. 59. 

]ethe advowſon, or villein appendant or re- 
gardant betore the manor, or &c. recontinued, 
where not, f. 48. p. 4. f. 5. p. 6. 

Where to tenant for life or in tail remits all 
in remainder or reverſion, f. 53. p. 9. 

Rent, 

Follows the nature of the land out of which 
&c, where not, f. 5. p. 1. f. 8. p. 14. f. 10. 
p. 40. f. 140, p. 8. f. 183. p. 16 f. 223. 
p. 20. ö 

Charge, and what are ſufficlent words to 
charge &c. See tit, Charge. 


facias. 
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Apportioned, and where. See tit. A/portiog + 

ment. See mere of rents, tit. Reſervation, 
Repeal. | 

Where it ſhall avoid all meſne acts, where 
not, f. 24. p. 153. f. 123. p. 37. f. 274- 
p- 40, 44. : 

Where one ſtatute ſhall repeal another ſtatute 
by general words, where not, f. 347. p. 12. 
f. 352. p. 25. f. 132. p. 75. f. 286. p. 45. 

Of preſentation to a church. See tit, Prero- 
gative and Preſentation 10 & Church, 

Of the King's patents, how &c. See tit. Scirę 


Of a will, and what act ſhall be a revocation 


af it, See ti*. Teflament. 


See of this, tit. Countermazxd. 
Repleader. 

Where the parties ſhall commence anew upon 
repleader, f. 118. p. 77. f. 174. p. 22. | 

See more of this, tit. ſue and Feofails. 

Reple vin. 

De Lomine repleg iando, and the form of the 
writ, f. 62. p. 27. 

Where Dft. ſhall traverſe the place in reple - 
vin, and where ſome other thing, f. 246. p. 70. 
a p- 38. f. 280. p. a5, 16. Sce tit. 

ue. | 

Proceſs in replevin. See tit. Proceſs. 

Upon what proceſs in replevin the parties have 
day in court. See tit. Four. 

Replication and Kejoinder, 

To the bar non damnificatus, what ſhall be 
good, what not, f. 485. p. 64. f. 187. p. 4. 
t. 306. p. 62. 5 2 

To the bar, which contains two or three 
matters in the copniative, what ſhall be good, 
waat not, f. 124. p. 62. | 

| Where one replication made to two pleas in 
bar ſhall be good, f. 182. p. 54. 

What ſhall be good to the bar in treſpaſs, or 
Kc. that the place was his freehold &c. what 
not, f. 183. p. 58. f. 171. p. $, 9. f. 23. 
p. 147. f. 134. p. 10. | | 

o the aſſignment of errors what ſhall be 

good, what not, f. 65. p. 7. f. 104. p. 10. 

To the bar in debt againſt executors (plene 
adminiſtrait, and ſo riens inter mains) what 
hall be good, what not, f. 30. p. 206. f. 271. 
p- 29. f. 135. p. 66. f. 166. p. 10. f. 174. 

1 

To the bar (rien fer deſcent) in debt againſt 
the heir, what ſhall de good, what not, f. 344. 
p. i. f. 71, Þ. 29: f. 185. Þ. 46 f 

Where a defective replication ſhall be made 
good by rejeindcr, where not, f. 15. p. 77, 78. 
det tn. Demurrer and Count. | | 

Where in rephcation a man ought to ſhew 
a place &c, where not, f. 15. p. 76, 77. See 
tit, Pieadings. 

To tne pla in avoidance of a fine g. that the 
parties &c. had nothing, what ſhail be good, 
what not, f. 290. p. 63, 64, 65. 

Jo the bar where Dft. conv-ys to himſelf a 
title by deſcent, what mal, be good, what not, 
f. 109. p. 33, 34. | 

Reſervation, 

Of the wood, underwuad, or great wood on 
a Jeaie of the land, what thing ſhall be excepted 

5 ther che, 
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thereby, f. 19. p. 110, 117. f. 374. p. 8. 


f. 79. p. 18. f. go. p. 6, 7, 8, 9, 10. f. 183. 
P- 61. 

Of rent upon leaſe, or &c. of a reverſion, 
how and when the rent ſhall commence &c. 
f. 377. p. 27. f. 126. p. 47. See tit. Charge. 

Of rent upon leaſe, or &c. ſhall enſue the re- 
verſion, where not, f. 45: p. 1, 2. f. 11 5+ p- 65. 
f. 187. p. 5. f. 222. p. 20. f. 309. p. 75. f. 264. 
p- 40. I. 169. p. 22. 

Where the ſpecial reſervation of the party de- 
ſtroys the general intendment and reſervation 


ok the law, where not, f. 45. p. 1, 2. f. 52. 


p- 3. f. 134. p- 9. f. 157. p. 29. f. 180. p. 47. 
221. p. 20. f. 264. p. 40. f. 329. p. 15. 
f. 299. P. 33. | 
Where of parcel of the thing given or leaſed 
ſhall be good, where not, t. 59. p. 9, 10, 11. 
f. 96. p. 43. f. 45. P. 18. f. 103. p. 6. f. 157. 
g. 29. f. 172. p. 12. f. 264. f. 374. p. 40. 
288. p. 54. 

Where the profits of the things granted, or 
leaſed or. parcel of them ſhall be good, where 
not, f. 59. p. 9, 10. f. 157. p. 29. f. 171. 
P- 12, 13. f. 264. p. 40. f. 223. p. 54. 

Where of rents or ſcrvices by tie lord upon 
releaſe made to his tenant ſhall be the ancient 
rents and ſervices, where new ones, and where 
neither of them, f. 185. p. 46. f. 230. p. 53. 
f. 157. p. 29. See tit. Releaſe and Confirma- 
lion. 

By the word { ſzving Sc.) how it ſhall be 
expounued, f. 157. p. 29. f. 180. p. 74. 

By the word (excepting) how it ſhall be 
taken, f. 103. p. 6. f. 59. p. 9, 10, 11. f. 96. 
p- 43. 45. f. 172. p. 130 f. 264. p. 40. f. 288. 
p- 54. f. 374. p. 18. See tit. Mauer. 

Ot a thing incidental to another thing grant- 
ed by the fame deed void, and where, f. 288. 

58 
. Of a leſs eſtate than he had before, where it 
ſhall be good and the eſtat᷑ thereby changed, 
where not, f. 69. p. 32, 33, 34. f. 113. p. 54. 
f. 199. p. 55. 56. f. 114. p. 62. f 237. p. 31, 32. 
See tit. Remuter. 

Of rent upon a leaſe made in Auguſt payable 
at the feaſt of St. M. and the A:nunciation of 
&c. how it ſhall be cx pounded, f. 130. p. 69, 
70. 

Of rent upon aſſigument of dower, void, 
f. 151. P. 13. 

Where upon a leaſe bv refervation, the rents 
and rever10ns ſhall be {everal, ware not, f. 257. 
p- 11. f. 503. p. 75. | | 

Ot rents to a ſtranger good, where not, f. 33. 

> I ds fo KER> <0, 37 {3165 pe: $$ See 
tit. J., afes, and therein, made by Syroezers, 
or Oc. 

Where of novel ſervices upon releaſe to the 
tenant by the lord thai} be good, where not, 
f. 230. p. 37. f. 280. p. 46. Ser tit. Com ir- 
mation. 

Receapt, 

By him in reverſion on default of the tenant 
for life, f. 258. 11. 17. 

By wite on detault of her huſband, f. 103. 
p. 8, 9. f. 298. p. 28. f. 135. p. 10. f. 345. 
p. 57. | 


TALL 8. 


Voucher by tenant by receipt, f. 103. p. 8, 
9, f. 298. p. 28. f. 341. p. 51. 

Ae granted to tenant by rece pt, where no , 
f. 293. p. 28. 
4 : 8 by receipt ſhall not have imparlance, 
bid. 

Surety upon receipt what, an! who ſhall 
find it, f. 104. p. 13. 

| Reſummons. 

What ſhall be cauſe to have it, and where it 
ſhall be awarded, f. 226. p. 38. f. 375. P. 19. 

Where and when it is n=ceffiry to have it 
awarded upon aſſize, where not, f. 226, p. 38, 
f. 375. p. 19. 5 


Reſponger. 

Where one Dft, ſhall anſwer in debt withcy t 
his companion, f. 239. p. 39. 

Where a wife ſhail anſwer without her huf. 
band, where not, f. 271, p. 27. See tit. Re- 
cept. : OY 

Where and when tenant by receipt ſhall an- 
ſv;er, f. 298. p. 28. . 

W hue and when Dft. ſhall anſwer, where he 
appears gratis, where not. Sec tit. Jour. 

Peflitution, 

Of a citizen to his franchiſe, being disfran- 
chiſed, and form of the writ thaect, f. 333. 
p- 28. 

By parliament where it ſhall avoid all mean 
acts, f. 24. p. 153. f. 123. p. 37. f. 274+ p- 40, 
41. f. 13%. p. 29. . 

Upon writ of error to what thing where the 
term was {vid by the ſheriff upon a writ of exe- 
cution, f. 363. p. 24. Sec tit. Error ar 
Judgment. ; 

Upon the ſtatute of 8. H. 6. c. 9, of forcib!s 
entity, hee and by what juttices, f. 187. p. 6. 
f. 122. p. 24. Sec the ſtatute 8, H. 6. c. 9. 
ut. Statutes. 

* Upon outlawry reverſed, and how, f. 223. 

5. 20, . 

7.0 poih Mons upon appeal to &c. upon de— 

privation, whether it avoids all mean acts, f. 273. 
p- 35» 36, 37. : on 

Vo the filt aGion for iſſue in tail by eviction 
of #Nets, and Where, where net, f. 139. p. 32. 
f. 295. p. 10. 

Return ef Sheri. 
Vhere of twelve men only upon Verire facias 

ſnall be goud, f. 316. p. 4. 

Upon habere jacias j+i/inam, what ſhall he 
good, what not, f. 278. p. 4 

Where it ſhall be retormed and ainended, 
f. 278. p. 4. f. 67. p. 20, 21. 

Up m refcous what ſhali be good, what not, 
f. 69. p. 29. 1. 212. p. 36. f. 241. p. 47+ 

Upon wiit of privilege for the King out of 
the exchequer to be ſatisfigd &c. what fal! be 
good, what nut, t. 67. p. 20, 21. 

Upon writ of ex/endi facies | 
goud, what not, f. 67. p. 20, 21. f. 
P. 31. 

Wycze it ig not good for uacertainty in the 
year and, day, or place, or ol other» matter, 
where contra, f. 69. p. 29. f. 299. p. 21. 
t. 199, p- 44. n 

Wu writs are not returnable, f. 260. p. 21. 
f. 330. p. 19. 
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Upon fieri ſaclas what ſhall be good, f. 363. 
p- 24. f. 76. p. 31. f. 98. p. 57. See tit. 
Execution. 

Upon capias ad./atisfaciendum what ſhall be 
good, what not, f. 192. p. 24. f. 197. p- 44+ 
See tit. Execution. 

Upon egit what ſhall be good, what not, 
f. 299. p. 31. f. 100. p. 71. See tit. Exe- 
cution. 
V pon part itione faciendã what ſhall be good, 
what not, f. 92. p. 21. f. 73. p. 7: f. 266. 
of 


That the tenant is an infant is not good, 
f. 104. p- 11. : 

That tenant is a feme covert is not good, 
ibid. 

That Dft. who was an abbot is depoſed, 
good, 7d. | 

That Dft. who was parſon of the church of 

„. hath reſigned, f. 228, p. 48. 

What ſh:.il be good upon replevin, or upon 
an alias, or plurir's, cr ihernam, what not, 
f. 173. p. 14. f. 189, p. 12, 13. f. 246. p. 67. 

Upon writ de zativo habende what ſhall be 
good, what not, f. 246. p. 67. 

Where it may be diſavowed by the fheriff, 
where not, f. 182. p. 56. 

Upon tie{paſs what ſhall be good, what not, 
f. 169. p. 54. 

Upon debt what ſhall be good, what not, 
f. 195. p. 54. 

Of attachment in any action which is 
e« :1tach &c.“ what ſhall be good, what not, 
thid. 

Upon writ of reſtitution after outlavry re- 
8 by error whit ſhall be good, what not, 
„423. P. 30, 

What return of the biſhop ſhall be good up n 
unique accouple Sc. or of baltuwdy or recu- 
fancy, or plenartv or ſuch like, what not, 
f, 217. p. 62. f. 234. p. 15. f. 254. p- 2. 
f. 260. p. 21. f. 305. p. 60. f. 313. p. 92. 
t. 369. P- 42. Sce (hereot, tit. Certificate. 

Upen writ of falſe judgment, what ſhall be 
good, what not, f. 262. p. 32, 33. f. 268. 
- 16, 17. 

Tat he himſelf is the party ſued, ſo that he 
cannot fumnion himſelf, is gobd, f. 266. p. S. 
Upon writ 4% reterr habend what thall be 
gocd, f, 41. P 5+ þ $9. P. 14. 

Upon ſecond deliverance what ſhall be good, 
f. 41. p. 5, 

Upon a writ cf inquiry of waſte, what ſhall 
be good, what not, f. 204. p. 1. 

Traverſcd, where not. See tit. Awzerment and 


Ejin/pel. 
Return of Cattle. 

Where it ſhall be awarded vpon nonſuit of 
the Pl:, without avowry made, where not, f. 280. 
P. 14. f. 41. p · 4, 5. | : 

Where it ſhall be awarded irrepleviſable in ſe— 
cond deliverance, f. 289. p. 14. 

How he ſhall conduct and uſe the diſtreſs 
alter return awarded, thi, | 

Where it ſhall be awarded irreplevitable upon 
ſve tried, or upon demurrer in law, Where not, 
. 118. p. 77. | 
Kewiye, Se Extinguiſtincut. 


. 


* 


Where a thing perſon?l ſuſpended &e. ſhall 
be revived, where no!, f. 61. p. 25. and the 
p. incipal caſe there, f. 140. p. 38, 39. and the 
original caſe there, f 124. p. 39. 

Of rent, ſeigniory, or other thing &c. after 
partition made between parceners which before 
was ſuſpended, f. 2$5. p. 39. f. 295. p. 19. 

Of tithes cuce ſutpended, where not, f. 43. 
p- 21. See thereof, tit, Diſmes. : 

Of rent by re-entry of the leſſ-e upon the 
feoffee of the leſſor, where not, f. 31. p. 210, 
211, 212, 213. f. 33. p. 13, 16, 17. f. 212. 
P- 37, 3%. See thereof, tit, Extingui/bhment 
and Debt, 

Where the firſt uſe of an eſtate tail ſhall 
be revived by entry of the feoffees to the uſe 
&c. where not. See tit, Uſes. 

Roy. See Prerogative, 
Where he ſhall not have preſentation to the 


church by lapſe without giving notice to the 


pation, f. 254. p. 6. f. 347, p- 11, 12. f. 369. 
P; 54. 

W here he may he put out of poſſeſſion of 
the advowſon or other things, and put to his 
action for them, where not, f. 266. p. 10. f. 24. 
P- 153. f. 351. p. 22. See thereof, tit. Account 
and QAuare impedit. 

Where and what ſtatutes ſhall bind him, ſo 
that he cannot do any thing contrary to them, nor 
diipenic with them, what not, f. 50. p. 1, 3.f.52. 
p- 1, 2. f. 162. P. 50. f. 155. p 19. f. 211. 
pe 28, 29. f. 225. p. 35. f. 353. p. 29. f. 236. 
p. 24. f. 269. p. 19. f. 270. p. 22. f. 303. 
Pp. 48. f. 98. p. 50. f. 369. p. 54. f. 102. p- 82. 
Set tit. Grant of the King, Prerogative &c. 
and S/atu!cs. 

Wat things he may not grant without act of 
parliament, f. 94. p. 33. f. 211. p. 28. and tit. 
Grant of the King, Where it ſhall be void to 
all intents, 25:d. : 

Name and dignity of the King extinguiſhes 
all other dignitics which he had before, f. 94. 
. 34. 

Where, and of what lands he ſhall be (aid to 


be ſeifed in right of his crown, of what not, 


f. 86. p. 94, 98. f. 94. p. 33- f. 103. p. 5. 


. 178. p. 36. f. 
f. 107. p. 26. 

How they ſhall write the commencement of 
their reign, f. 165, p. 1. | 

Wat commiſſions or &c, determine by the 
death of the King, what not, f. 165. p. 2, 3, 4. 
Set more hereof, tit. Graut of the Kine, and 
L. reliment, and ſec the ſtatute of 1. E. 6. c. 7. 
of dijcontinuance by demiſe of the King. 

An infant ſhall not avoid his grant tor none 
age, f. 209. p. 22. 

Where in an action by him he ſhall recover 
dann ges, f. 236. p. 28. Sce tit. Damages. 

May revoke his preſentation to a church. See 
tit. Prerogatioe. 

W here he may have intereſt in things in com- 
mon with a common p<rlon. See tit. Foinder 
in ation. 

here he ſhall be in poſſeſſion of &c. without 
office tound, cr any matter of record. dce tit. 
Office beer. Ec: eutor, and Preregative at the 


e 10 . 
Were 


108. p. 30. f. 115. p. 66. 
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Where he ſhall ſeize offices, lands, or &c.with- 
out ſcire facias awarded againſt &c. See tit. 
Ofice before Eſcheator, and Scire facias, Ac- 
count. 

Were he ſhall preſent to the church by lapſe. 
See tit. Preſentation io a Church. 

Where a ſtatute ſhall be determined by the 
death of the King, where not. See tit. Statutes. 

What ſha]l be ſaid tenure in capite of the 
King, what not. See tit, Tezure. 


> - Vs 


Saver default, 
BY an infant not neceſſary, f. 204. p. 13. 
Scire facias, 
By a ſtranger to the record, and where, f. 1. 
6. 

F By the heir to execute a record although it 
does not come in at his ſuit, and where, f. 29. 
P* 197 198. | : 

Upon a tenor of the record or tranſcript of the 
record, where not, f. 29. p. 196, 197. f. 217. 
p- 1. f. 369. p. 52. Se tit. Record. 

' When execution ſhall be awarded upon Le 
facias on default, or upon plea &c. f. 34. 
p- 23, 24. f. 197. p. 45, 46, 47. f. 198. p 49. 

Pleas to the writ in ſcire facias upon a fine, 
and what ſhall be cauſe to abate it, f. 69. p. 32. 
33» 34. f. 199. P+ 55, 56. | 

Pleas to the writ in ſcire facias upon reco- 
very, and what ſhall be caule to abate it, what 
not, f. 34. p. 23, 24. f. 229. p- 42, f. 1321, 

74. 
F — in ſcire facias to have execution of a fine, 
what ſhall be good, and form of pleading there- 
of, f. 215. p. 53. f. 290. p. 64, 65. 

Upon recovery in guare impedit, where and 
againſt whom, and bar therein, f. 260. p. 23. 

Upon recovery in writ of annuity and bar in 
that, and where it lies, f. 377. p. 28. 

By him who was acquitted upon appeal, and 
form of the writ againſt abettors, f. 131. p. 74. 

By one patefitee of the King againit another 
patentee to repeal the patent, f. 133. P. 3. f. 176. 
p. 29. f. 197. p. 45, 46. f. 189. p. 49, 50. 
f. 269. p. 18. f. 276. p. 53, 54. 

By the King to repeal his patent, and where 
he may enter, or ſeize &c. without it, f. 197, 
p. 46, 47. f. 198. p. 48, 50. f. 211. N 
F. 269. p. 18. f. 151. p. 4. f. 249. p. 87. 128. 
p- 61. See tit. Office before Eſcheator. 

Por him he is condemned upon judgment 
or ſtatute merchant, or &c. without ſuit of au- 
dits querela, where not, f. 286. p. 41. See 
tit. Audit guereld. : | 

Ad audiendum errores upon writ of error, and 
againſt whom, where not, f. 320. p. 19, 21. 
f. 345. p. 6. f. 195. p. 38. Sce tit. Error aud 
Utlag ary. f 

Upon guditd quereld ſued, and againſt whom, 
f. 332. p. 23, 24. 

Upon ſuggeſtiom only, where not &c. f. 276. 

; 4. 
F 13 where it lies, f. 44. p. 26. 

Where execution ſhall! not be awarded with- 
cv: ſcire Jacias ſued before. See tit Execution, 

Whea execution mall be awarded upon 3 


T7 A:'B L EZ 


ſcire facias returned niht', &c, See tit. Exe. 
CUTLON. 

To have a charter of pardon allowed. See tit. 
Pardon. 

Search. See Aid of the King. 
Serements. » 

Given in the country by dedimus potefiat-m, 
f. 168. p. 19. 

W here the King's meſſenger upon a return 
of contempt by him againſt another ſhall be 
ſworn, where not, f. 197. p. 31. | 

Of him who ſerves a ſubpoena, f. 177. p. 31 

Of a wife endowed in the Chancery, where 
not, f. 123. p. 38. 

Several tenancy. See Brief. 
Second Deltyerance, 

Where it lies, where not, and of what cattle, 
f. 41. p. 5, 6, 7. f. 59. p. 14. 

Is a ſuperſedeas to the ſheriff of the writ de 
retorn babend', f. 41. p. 3, 6, 7. 

Although the party himſelf is ſeiſed of the 
cattle, ibid. 6 
Summons and Severance, 

In falſe judgment, f. 262. p. 32, See tit, 
Falſe Judgment. | 
In partitione faciends, f. 243. p. 55. 

In writ of error, and where, f. 89. p. 2. 
f. 320. p. 19. 

In action by executors, f. 319. p. 15. 

Statutes. 
Magna Charta, 9. H. 3. 

Magna Charta, ch. 4. of waſte by the com, 
mittees of the King, f. 25. p. 163. 

Magna Charta, ch. 7. of wives to have their 
dower, heritage, or quarentine, f. 148. p. 78. 
See tit. Quarentinc. 

Magna Charta, ch. 12. of aſſiſe to be taken 
in the proper county, f. 2 50. p. 36. 

Magna Charta, ch. 29, of right to be done 
by ail men &c. f. 104. p. 11. 

Magna Charta, ch. 25. of county courts 
and tourns, 1. 151. p. 4. See Leets and 
Taurus. | 

Merton, 20. H. 3. 

Merton, ch. 1. of wives, f. 284. p. 33. 

Merton, ch. 6, 7. of wards, f. 25. p. 163, 
f. 255. p. 6. f. 260. p. 23. 

Marlebridge, 52. H. z. 
Marlebridge, ch. 6. of wards, f. 260. p. 23. 
Marlebridge, ch. 7. of froffments by collu- 

ſion to defraud lords &c. f. 9. p. 27. f. 12. 
p- 58. See tit. Colluſion. 
Marlebridge, ch. 8. of rediſſeiſin, f. 62. 
„47. 
F Marlebridge, ch. 13. of eſſoins, f. 224. P. 27. 
f. 324. p. 36. | 

Marlebridge, ch. 17. of wards, f. 213. 

P 


p. 67. 
We:/im. 1. enacted 3. E. 1. 
Welt, 1. c. 21. of toreſts &c. f. 238. p. 34. 
35. 
Welt. 1. c. 33. of news, f. 155. p. 19. f. 2 
p- 37. 
Weſt. 1. c. 46. of age, f. 137. p. 24. 26. 


De 


39. 
Marlebridge, ch. 21. of replevin, f. 246. 


+ 
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De bigamis, 4. E. 1. 
De bigamis, ch. 6. of warranty and voucher, 
0 P-. 14 
e Glocefler, 6. E. 1. 
Gloceſter, ch. 1. of damages, f. 370. p. 61. 
Gloceſter, ch. 2. of age, f. 137. p. 26. 
Gloceſter, ch. 3. of warranties, f. 148. 
P- 77» 78, | = 
Gloceſter, ch. 4. of ceſſavit, f. 104. p. 13. 
Gloceſter, ch. 5. of waſte, f. 214. p. 45. 
f. 281. P- 22. 
Gloceſter, ch. 11. of receipt, f. 700 35. 
Of Aon Burnet, enatted 11. E. 1. f. 206. 


8. 

: Statute of Winton, of hue and cry, enacted 

E. 1. f. 37. p. 59. 

i | Wet Fi 13. E. 1. 

Weſt. 2. ch. 3. of cui in vita and receipt of 
wives, f. 8 3. p. 78. f. 125. p- 43. f. 298 p. 28. 
f. 315. p. 1. 

Welt. 2. ch. 5. of advo vſons, f. 125. p- 43. 
f. 77. p. 36. f. 236. p. 28. 
| wel. 2. ch. —. of meſne, f. 104. p. 13. 

Welt. 2. ch. 11. oi account, f. 62. p. 27. 

Weſt. 2. ch. 12, of appeal, f. 120. p. 12. 

Well. 2. ch. 15. of waſte, f. 204. p. 1. 

Weſt. 2. ch. 16. priority in wardihip, f, 11. 


42. 
F Welt. 2. ch. 18. of elegit and aff. by him, 
f. 84. p. 79. f. 208. p. 15. f. 306. p. 63. 
f. 373. p. 14. : 
Welt. 2. c. 19. of the ordinary, f. 247, 
73. 
f Welt. 2. c. 25. of aſſiſe, f. 188. p. 8. 
Weſt. 2. c. 27. of eſſoins, f. 224. p. 27. 
f. 324. p. 36. OT 
Weſt. 2. c. 30. of niſi prius, f. 260, p. 20, 
21. f. 135. p. 12. f. 163. p- 55 
Weſt. 2. c. 34. of rape and de mulicre ab- 
ducta, f. 202. p. 68. f. 256. p. 10. 
Weſt. 2. ch. 35. of wards, f. 289. p. 58. 
Wet. 2. ch. 39. of returns of ſheriths, f. 212. 
36. 
8 Welt. . 6; 41 . of contra ſormam collationis, 
f. 109. p. 38. 


163, De nercatoribus, enacted 13. Ed. 1. f. 206. 
8. 
b Weſt. 1. guia emptores terrarum, enacted 
23. 18. E. 1. f. 4. p. 4. f. 299+ P+ 33+ f. 134. p. 9. 
ollu- f. 146. p. 71. 
„ 33s De defenſione juris, enacted 20. E. 1. f. 104. 
13. 
62. f De malefaforibus in parcis, enacted 21. E. 1. 
| f. 327. p. 3. f. 50. p. 5. 
5. 27. De finibus, touching juſtices of aſſiſe and niſi 
prins, enacted 27. E. 1. e. 3. 6 205. P- 5 
213 De àurticuiis ſuper chartas, enacted 28. E. 1. 
c. 3. of the Nu thaliea &c. f. 2 50. P. 86. 
2.40. De articulis ſuper chartas, C. 4. of common 
| pleas, ibid. ; my 
De articulis ſuper chartas, c. 12. of diltreſs 
. 34. of averia caruce Fc. f. 312. p. 86. 
og eſcbætoribus, enated 29. E. 1. f. 294. 
A | P- 2. a ; 
De frangentibus priſenam, enacted 1. E. 2. 
6. f. 99. p. 60. N 
g Of York, enacted 12. E. 2. C 33 45 of niſi 
De I Prus, f. 163. p. 55. | 
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Prærogativa Regis, enacted 17. E. 2. 

Prærogativa regis, c. 1. of wards, f. 4.1. 

). 29. f. 58. p. 6. f. 123. p. 38. See tit. 

8 

Prerogativa regis, c. 3. of primer ſeiſin, 
f. 213. p. 39, 40. 

PIR regis, c. 4. of women, f. 123, 

38. 
N Prærogativa regis, c. 9, 10. of fools and lu- 
natics, f. 25. p. 164. 

(Statutes enatted in the time of Edzv. z. 

2. E. 3. c. 15. of ulnage and drapery, f. 303. 
P- 49. 

5. E. 3. c. 12. of exigents and pardons 
thereof, f. 172. p. 10, 11. 1 

14. E. 3. c. 4. 12, of cuſtoms and merchan- 
dize, f. 42. p. 24. | 

14. E. 3. c. 14. of ſearch upon aid of the 
King, f. 138. p. 27. f. 320. p. 18. 

14. E. 3. c. 16. of juſtices of niſi prius, f. 163. 

55, 56. | 
4 18. E. 3. c. 5. of the King's licenſe to mer- 
chants to traffic upon the ſea, f. 326. p. 2. 

25. E. 3. c. 2. of treaſons, f. 98. p. 56. 
f. 128. p. 57. f. 287. p. 49. f. 288. p. 55, 
56, 57. f. 131. p. 70. See tit, Treaſons, 

25. E. 3. c. 5. of clergy, f. 215. p. 49. 

25. E. 3. c. 7. of incuinbents, f. 1. p. 3. 
f. 293. p. 3. 

27. E. 3. c. 4. of ulnage and drapery, f. 303. 
P- 49+ | | 

22 3. c. 8. of trial per medietatem lin- 

ue, f. 144. p. 59, 60. f. 27. p. 180. See 
ba Trial. fs F 

27. E. 3. c. 9. of execution by ſtatute ſtaple, 
f. 206. p. 8, 9. 

28. E. 3. c. 13. of trial per medietatem lin- 
guæ, f. 144. p. 60. 

34. E. 3. c. 13. of eſcheators touching the 
ordering of inqueſts to be taken &c. f. 170. 
4 A E. 3. C. 14. to have lands to farm upon 
traverie of offices &c. f. 170. p. 3. f. 169. 
p. 22. 

36. E. 3. c. 13. of traverſe to offices, and of 
having lands to farm &c. ibid. 

36. E. 3. c. 15. of the count, what ſhall not 
abate for want of form, i. 299. p. 32. 

50. E. 3. c. 6. of fraudulent gifis of goods 
&c. f. 49. p. 15. f. 160. p. 41. f. 294. p. 11. 
See tit. Coll on and Exccut:on. 

Statutes enacted in the time of Rich, 2. 

1. R. 2. c. 12. of debt againſt a gaoler upon 
eſcape, f. 162. p. 50. f. 249. p. 84. f. 275. 
p- 46. f. 322. p, 25. See lit. Eſcape and Bar, 

2. k. et. of fraudulent gifts, f. 294. 
p. 12. See tit. Colluſiun and Execution. 

5. R. 2. c. 5. which prohibits men from go- 
ing beyond ſea &c. f. 165. p. 5, 6, 7. f. 176. 
p- 30. f. 296. p. 20. 

5. R. 2. c. 7. ubi ingreſſus non datur per 
legem, f. 98. p. 54. f. 204. p. 3. 

6. R. 2. c. 6. of rape and forfeiture there- 
fore, f. 148. p. 78. f. 248. p. 78. f. 312. p. 85. 
f. 340. p. 50. 

9. R. 2 c. 3. attaints or error by him in re- 

verlion, t, 1. P · 5 f. 90. P+ 5 f 188. P- 9. 


da. R. 


THE 


- 


12. R. 2. c. 11. of news, f. 155. p- 19. 
f. 285. p 37. 

15. R. 2. c. 3. of admiraliy, f. 159. p. 37, 
38. Sce tit. Admiralty. 

17. R. 2. c. 2. of aulnage and drapery, 
f. 303. p. 48. 

Statutes enacted in tbe time of Hen. 4. 
1. . H. 4. c. —. of the duchy of Lancaſter en- 
tailed to his ſon &c. f. 209. p- 22. 

1. H. 4. c. 13. of aulnage and drapery, 
f. 36 * 48. 

. H. 4 c. 4. of tithes, f. * 4 p. 60. 

2. H. 4. c. 11. of admiralty, f. 159. p. 37» 
38. See tit. Admiralty. 

„. of multiplication, f. 88. p. 105, 

5. II. 4. c. 8. of examinations of &c. f. 145. 
P: 63. 

5. H. 4. c. 12. of recognizances &c. f. 180. 
P- 49 

13. H. 4. c. 7. of riots, f. 2 10. p. 25. 

Statutes enucted inthe time of Hen. 5. 

1. H 5. c. 5. of additions, f. 213. p. 44+ See 
tit. Additions. 

3. H. 5. c 5. of jurors, f. 144. p. 59. 

H. 5. c. —. touching the duchy of Lan- 
* f. 209. p. 22. 
Statutes Saad in the time of Hen. 6. 

3. H. 6. c. 2. of cuitoms of merchandize, 
f. 238. p. 38. 

8. H. 6. c. 9. of forcible entry, f. 122. p. * 
f. 141. p. 48. f. 161. p. 44. f. 187. p. 
t. 214. p. 45. See tit. Forcib e Entry, 

8. H. 6. c. 12. of amendment, f. 105. p. 16. 

. 27 of trial per medietlatem 
linguæ, f 144. p. 59, 60. 

i. Hh. 0: 0 tt. = walte againlt pernor &c. 
f. 8. p. 16. 

14. II. 6. c. 1. of juſtices of niſi prius, f. 120. 
p. 12. See tit. Nift pr:us. 

18. H. 6. c. 1. of the King's patents, f. 133. 
2 18. H. 6. c. 6. of grants of the King before 
office found, f. 172. p. 12. f. 132. P: 79. 
f. 146. p. 16. tit. Office befor. Eſcheator, 
Grant of the King. 

23 H. 6. c. 10. of ſheriffs; f. 25. p. 157. 
f. 119. p. 1, 2, 3, 4. f. 324. P. 325 33. f. 30 4. 

29. 

Statutes enacted in the time of Edav. 4 

1. E. 4. c. —. of annexin: the duchy of 3 
caſter to the crown, f. 168 p. 18. f. 209. p. 22 

17. E. 4. c. 5. of auliage and crape y, f. 303. 
* | 

Statutes enacted in the time of Rich. 3. 

1. Rich. 3. c. f. of ft-utfa.evnts & by cu 
que uſe, f. $7. P. I, + & $5. p. 88. f. 67. 
p. 24 f. 74. p- 14. f. 143. p. 775 15. P. 4 
f. 291. p. TY 66. f. 329 5. 17 = 192: 2: 99 
f. 369. p. 5c. f. 165. p 8, 7. See tt ſes. 

Staliu! o enad iu the time of Hen. 7. 

1. H. 7. c. 7. of hunung in parks with viſors, 
„ 00. 8. 8 

1. H. 7. c. —. of ſeverance of the duch of 
Lancatter from the crown, f. 168. p. 18. f. 209. 


P+ 22 ; 
3 I. 7. C. I. of peij: ry, APY p. 53. 

n I. 11 7. To 1. ot mu derer KC A 99: b. 902. 

742 . 32 


3. H. 5. c. 10. of damages in writ of erroyy 


f. 77. p- 36. f. 32. p. 6. 


4. H. 7. c. 9. of wines, f. 54. p. 17. 


4. H. 7. c. 17. of wardthip of the heir of 


coſtuy que uſe, t. 8. p. 11, 13, 16. f. 9. p. 25, 
f. 10. p. 39. f. 11. p. 48. f. 84. p. 79. 

4. H. 7. c. 24. of fines, f. 2. p. 1, 2, 3, 4. 
f. 72. p. 3. f. 117. p. 75 f. 133. p. 2. f. 182, 
p- 54. 55: f. 186. p. 68. f. 215. p. 33. f. 224. 
p- 28. 254. p. 104. f. 2 56. p- 9. f. 270, 
p. 21. 2 ut. Fines. 

11. H. 7. c. 8. of the attendance of all who 
have grants of the King in time of war, f. 211, 
P- 29» 39. 

11. H. 7. c. 20. of diſcontinuance of rights 
by wives vc 89. p- 2. f. 146. 4 68, 69 ta 
NN 
f. 362. p. 16. 

11. H . c. 25. of perjury, f. 242. p. 53. 

19. H. 7. c. 1. of attendance &c. in time of 
war, f. 211. p. 30. 

Statutes enacted in the time of Hen. 8. 

3. H. 8. c. 2. of elcheators, f. 169. p. 22, 
f. 170. p. 4. 

6. H. 8. c. 4. of exigents, f. 41. pd. f. 206, 
p- 10. f. 213. p. 44. 

6. H. 8. c. 9. ot the King's patents, f. 327. 


P- 4, 6. f. 339. P+ 47+ 
7. H. 8. c. 4, of avowries by recoverors &c, 


f. 31. p. 213. f. 141. p. 46. 


7. H. 8. c. 8. 14. H. 8. c. —. concerning 


making of leaſes by ſurveyors &c. f. 125. p. 44. 
21. H. 8. c. 7. of felony in ſervants in ſteal- 
ing their matter's goods &c. f. 5. p. 2, 3, 4 
$1. M.Sc. 13. of nonrefidence and plura- 
lities, f. 130. p. 66. f. 237. pb 29. f. 225. p. 5. 
f. 312. p. 88. f. 233. p. 12. f. 327. P. 4. 
f. 357. p. 11, 12. f. 352. p. 25. f. 377. 


p. 31. 


21. H. 8. c. 13. touching leaſes taken by 
ſpiritual perſons &c. f. 27. p. 178. f. 358. 
p- 46. 

21. H. 8. c. 19. of avowries and damages 
&c. f. 141. p. 46. 

23. H. 8. c. 3. of attaints, f. 81. p. 65, 66. 
f. 129. p. 65: f. 173. p. 15. f. 202. p. 70. 
f. 201. p. 65. f. 235 P. 23. 

23. H. 8. c. 15. of election of knights of 
parliament, f. 113. p. 57, 58. f. 168. p. 19. 

23. II. 8. c. 16. of damages in actions for 


the Dfts. &c. f. 32. p. 5. f. 371. p. 6. 


24. II. 8. c. 12. of appeals in eccleſiaſtical 
cauſts, f. 209. p. 20. f. 105. p. 17. f. 240. 
p. 46. See tit. Appeals, 

25. H. 8. c. 25. of appeals in ſpiritual cauſes, 
f. 209. Þ 20, S.etit. Appeals. 

26.4.8. c. 3. of the payment of firſt fruits, 
and Ec. f. 116. p. 69. f. 237. p. 29 

26. H. 8. c. 13. of fortenme af la ads in 
trealon, f. 107. p. 26. f. 287, p. 49. F. 289. 
P- 85, 56, 57. f. 332. p. 27. f. 43. P. $5, 56. 
. 360, p. 6. Sce tit. Forfeiture and Treaſon. 

27. H. . c 6 of uniting Wales to &c. 
f. 113. P. 2. . 63. p. 6. 

27. If. 8 c. 10. of uſes, t. 23. p. 148. f. 2 
5. 182. f. 30. p. 204. f. 32. p. 3. . 54. p. 
42% 11. J. p. 9. . p. $$. . 28. 
P+ 10%, 110. f. 93. p. 26, 27. f. 106. p. ty, 
20 
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70. . 143. P. $3, $5. f. 149. p- 82. f. 155. 
p. 20. f. 191. p. 22. f. 200. p. 59. f. 274. 
p. 42, 43. f. 309. P+ 77+ f. 340. p. 48. f. 329. 
p. 17. f. 349. p. 15+ f. 362. p. 21. f. 369. 
p. 50. Sce tit. Remitter. 8 

27. H. 8. c. 10. of 3 of wives, 
f. 61. p. 31. f. 96. p. 42. f. 97. p. 49+ f. 220. 
p. 12. f. 228. p. 46, 47. f. 248. p. 78. f. 266. 
. 7. f. 178; 1 4 316. p. 2. f. 317. p. 7+ 
340. p. 50. f. 358. p. 49. 

35 H. b. 6: # e 3 of. &c. f. 155. 
p. 20. f. 218. p. 6. f. 229. J. 50. 

27. H. 8. c. 26. of Wales &c. f. 113. p- 57. 
f. 363. p. 26. ö 

27. H. 8. c. 27. of monaſteries, f. $5. p. 92. 
f. 90. p. 6. f. 341. p. 52. 

27. H. 8. c. 27. touching the erection &c. 
of the court of augmentations, f. 50. p. 1, 2, 3. 
f. 116. p. 55. f. 232. p. 7, 8. f. 263. p. 36, 


28. H. 8. c. 12. of &c. f. 242: p. 49. 

28. H. 8. c. 15: of commiſſions to be award- 
ed &c. f. 211. p. 33. 

28. H. 8. c. 16. of diſpenſations to have 

pluralities of benefices, f. 233. p. 12. f. 347. 
p. 11, 12. f. 352. p- 25. dee tit. Diſpenſa- 
on. 
31. H. 8. c. 13. of monaſteries and their 
diſſolution, f. 73. p. 8. f. 77. p- 40. f. 80. p. 61. 
f. 103. p. I, 2, 3, 4. f. 123. p. 35, 36 f. 206. 
p. 11, 13. f. 231. p. 1, 2. f. 277. p. 60. f. 280. 
p- 11, 12. f. 349. p 16. 

31. H. 8 c. 15, of ulnage and drapery, f. 303. 

48. 
F 5 H. 8. c. 2. of limitations in actions &c. 
f. 266. p. 11. f. 278. p. 2. f. 290 p. 65. f. 315. 
p. 101. f. 330. p. 19. 

32. H. 8. c. 1. and 34. H. 8. c. 5. of wills of 
lands, f. 72. p. 2. f. 85. p. 88. f. 113. p. 54. 
f. 127. p. 52. f. 143. p. $3: 54. f. 150. p. 86. 
J. 255. p. 7. f. 286. p. 46. f. 308. p. 74. 
t. 313. p. 93. f. 329. p. 16. f. 354. P- 34. 

32. H. 8. c. 1. and 34. II. 8. c. 5. ot ward- 
ſhips, relief, and primer ſeiſin of &c. f. 142. 
p. 49. f. 155. p. 21. f. 158. p. 33. f. 172. 
p. 12, 13. f. 181. p. 51. f. 191. p. 22. f. 193. 
p. 27. f. 237. p. 30 f. 252. p. 97, 98. . 76. 
p. 50. f. 286. p. 46. f. 296. p. 23. f. 305. 
p. 55: f. 308. p. 74. f. 267. p. 15. f. 113. 
p- 93. f. 345. p- 4. f. 354. p- 34. f. 361. p. I 4. 
t. 366. p. 38. f. 367 p. 42. f. 370. p. 60. See 
tit. Garde and Livery. 

22. H. 8. c. 4. ct trial of ticaſons, f. 360. 


p. 6. 


32. H. 8. c. 7. of tithes, f. 8 3. p. 77. f. 84. 
p. $2. f. 349. p. 16. See tit, Diſmeès. 

32. H. 8. c. 9. of maintenance, and buying 
of tithes &c. f. 53. p. 6, 7, 8, 9, 10, f. 74. 
374. p. 16. f 

32. II. 8. c. 14. of wines, f. 54. p- 18, 19. 

32. H. 8. c. 20. of recovery again lenant in 
tail, the reverſion in the King, f. 32. p. I, 

32. H. S. c. 22. of wards and liverics, f. 377. 
3 5 

32. H. 8. c. 28. touching the clauſe of diſ- 
continuance by the hutbanch of the right ot his 
wife, f. 72. p. 3. f. 264 p. 38. e . . . 
f. 191, p. 22. f. 337. p- 44, f. 363. p. 26. 


* 
— 
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32. Hen. 8. c. 28. of leaſes by tenante in 
tail, f. 48. p. 6. f. 246. p. 69. f. 271. p. 28. 
f. 115. p. 66. f. 357. p. 43. f. 363. p. 26. 

32. H. 8. c. 30. of jeofails, f. 234. p. 34. 
f. 95. p. 37. f. 97. p. 45. f. 180. p. 48. 
f. 297. p. 26. f. 347. p. 9. f. 353. p. 29. 

31. H. 8. c. 1. and 32. H. 8. c. 32. of par- 
titions, f. 73. p. 7. f. 123. p. 53. f. 179. p. 43. 
f. 243. p- 55. f. 350. p. 20. Sce tit. 5 i- 
11072. 

32. H. 8. c. 33. of entry congeable upon deſ- 
cent, f. 119. p. 7. 

32. H. 8. c. 34. of entry for condition &c. 
f. 68. p. 23, 24, 25, 26. f. 130. p. 69, 70. 
f. 257. p. 14. f. 309. p. 75. 

32. H. 8. c. 36. of fines, f. 32. p. 1. f. 51. 
p. 17. f. 89. p. 1, 2. f. 147 p. 74. f. 291. 
p- 65 f. 215. p. 53. See tit. Fines of Lands. 

32. H. 8. c. 37. of diſtreſs by executors for 
arrearages of rent, f. 375. p. 20. 

32. H. 8. c. 46. of the juriſdiction and power 
of the court of wards, f. 178. p. 39. f. 260. 
p. 23 

33. H. 8. c. 20. concerning the authority of 
the dean and chapter of Litchfield &c. f. 109. 
p. 38. 

33 H. 8. c. 20. of confirmations of treaſons 
at common law, and veſting the poſſeſſion of their 
lands in the King, f. 343. p. 56, 57. f. 132. 
p. 77, 78. f. 145. p. 66. f. 325. p. 38. 

33. H. 8. c. 21. of confirmation of the at- 
tainder af Culpepper &c. f. ioo. p. 72, 73. 

33. H. 8. c. 21. of royal aſſent given to act 
of parliament by letters patent &c. f. 93. p. 23» 
24. 

32. H. 8. c. 22. of the court of wards, f. 260. 
p. 23. 

33. H. 8. c. 23. of trials of treaſons &c. 
f. 286. p. 45. f. 132. p. 75. 

33. H. 8. c. 27. of diſpenſations of &c, 
f. 274. p. 74 See tit. Diſpenſations. 

34. H. 8. c. 14. cf order of judges to write 
to Kc. in caſe of clergy, &c. f. 253. p. 103. 

34. H. 8. c. 21. of nonrecital, miſrecital, or 
Kc. in the King's patents, f. 87. p. 101. 
f. 129. p. 65. f. 195. p. 35. f. 331. p. 22. 

35. H. 8. c. 1. of entail of the crown, f. 92. 
p. 17. g 

35. H. 8. c. 2. of trials ( treaſons com- 
mitted beyond fea, f. 360. p. 6. f. 132. p. 75. 
f. 298. p. 29. | 

35- II. 8. c. 3. of uniting of the ſtile of ſa- 
preme head of the church to the crown, f. g8. 


p- 50. 


35. H. 8. c. 6. of jurors de circumſtantibus, 


f. 158. p. 31. f. 200. p. 61. f. 245. p- 64+ 
f. 338. p. 42. f. 3. p. 14. 


35. II. 8. c. 11. of uniting Wales to &. 


K. 113. P- 57. 

37: H. 8. c. 4. of leaſes of lands within the 
county palitine of Lancalter, f. 232. p. 7. 

37. H. 8. c. 5. of jurors in attuints &c. f. 81. 
p- 65 

27. H. 8. c. 8. of clergy taken away from 
hor fe- te alers, f. 99. p. 59. 

37. II. 8. Co 9 ot ulury, f. 346. Þ* 9. f. 357. 
p. 43. 

Statuts 


Tt FALL 8 


Statutes enacted in the time of Edav. 6. 

1. E. 6. c. 2. that wives ſhall have dower not- 
Withſtanding * * of their huſbands &c. 
f. 97. p. 48. 49. f. 263. p. 36. 

; E. 6. c. 4 of the demiſe of the King &c. 
f. 290. p. 60. f. 165. p. 1, 2, 3, 4. f. 205. 
p. 5. f. 206. p. 8. f. 226. p. 38. 

1. E. 6. c. 12. of treaſons &c. f. 289. p. 57. 

1. E. 6. c. 14. of diſſolution of colleges &c. 
f. 81. p. 64. f. 232. p. 8. f. 252. p- 95, 96. 
f. 267. p. 13. f. 273. p. 35. f. 287. p- 49, 30. 
f. 337. p. 38. f. 313. p. 91. f. 368. p. 47. 

2. E. 6. c. S. ot traverſe to offices &c. f. 155. 
p. 22. f. 162. p. 47. f. 292. p. 71. f. 306. 
P+ 64. f. 319. p. 14. See tit. Livery. 

2. E. 6. c. 13. of tythes, f. 242. p. 53. f. 170. 

5, 6. 
5 -4 E. 6. c. 20. of payment of tenths and 
ſubſidies of the clergy, . 116. p. 69. 
2. E. 6. c. 24. concerning certificate of the 
clergy in caſes of auterfoits acquit &c. f. 254. 
* 10 * 
1 3. E. 6. c. 4. of conſtats of letters patent, 
A 167. P-. 13. 

5. E. 6. c. 4. of ſtriking in churches &c. 
F. 275. p- 48. 7 

5. E. 6. c. 11. of treaſons, and that wives of 
&c. ſhall not have dower, f. 97. p. 43, 49. 
f. 140. een f. 287. p. 49. f. 299. p. 56, 37. 
f. 99. p. 68. f. 360. p. 6. 

5. E. 6. c. 20. of uſury, f. 95. p- 36, 37. 

5. E. 6. c. —, concerning the quarter ſeſſians 
for the county of Anglelea in Wales &c. f. 135. 
p- 14. | : 

7. E. 6. c. 2. of the confirmation of the 
diſſolution of the court of augmentations, f. 211, 
p. 28. f. 216. p. 55. f. 232. p- 7,8. 

E. 6. c. 5. of wines, f. 270. p. 22. 
Statutes enacted in the time of Queen Mary, and 
in the time of Philip aud Mary. 

1. Mar. c. 7. of fines, and proclamations 
thereof, f. 186. p. 68. 

1. Mar. c. 10. of the diſſolution of the court 


of augmentations &c. f. 216. p. 55 

1. and 2. Ph. and M. c. 12. of diſtreſſes &c. 
. 177. P. 32» f. 437. p. 33. ' 

I. and. 2. Ph. and M. c. —. of deviſes to 
ſpiritual perſons &c. f. 255. p. 7+ 

1. and 2. Ph. and M. c. 10. of treaſons and 
their trial &c. f. 132. p. 75. f. 289. p. 57. f. 145. 
p. 61. f. 286. p. 45. f. 208. p. 29. | 

I. and 2. Ph. and M. of news, &c. f. 155. 

19. | 

r 1. and 2. Ph, and M. c. —. of Rome, &c. 
f. 352. p. 25. 

2 and 3. Ph. and M. of taking clergy from 
Bennet Smith. f. 133. Pp. 4+ 

4. and 5. Ph. and M. c. 4. of clergy, f. 183. 


Statutes enacted in the time of Queen Elix. 
1. El. c. 1. for reſtoring to the crown the 
old juriſdiction in ecci-haitical cauſes &c. f. 352. 
p- 25. f. 234. p. 15. f. 363. p. 25. 
1. El. c. 12. touching cuſtoms of wines, 
f. 238. p. 38. 
1. El. c. —. of grants or deeds by biſhops, 
f. 270. p- 62. p 
5. LI. c. 4. of labourers, f. 265. p. 3» 


v 


5. El. c. 9. of perjury, f. 288. p. 51. f. 242; 
83. | 
l 5. El. c. x5: of thoſe who ſhall write or pub. 
liſh books in diſturbance of the quiet &c. f. 281; 
P» 22,27, 24 | 

5. El. c. —. of &c. f. 234i pi 15. 

5. El. c. 14. of fergery, f. 288. p. 52. f. 302; 
p- 45+ f. 223. p. 26, 27, 28. 

5. El. c. 31. of general pardon, f. 284. p. 36. 
f. 360. p. 3, 4. See tit. Pardon. 

13. El. c. 2. of thoſe who import bulls or 
&c. from Rome within this realm, f. 363; 
p. 23. 

13. El. c. 3. of fugitives beyond ſea, f. 375; 
p- 21. 

13. El. c. 5. of fraudulent gifts, f. 295. p. 17, 
f. 351. p. 23. 

13. El. c. 8. of uſury, f. 376. p. 23. 

13. El. c. 12. of ſpiritual laws, and readin 
of the articles &c. f. 346. p. 7, 8. f. 369. p. 544 
f. 377. p. 31. 

13. El. c. 20. touching leaſes of benefices 
made by parſons &c. who leaſe their benefices 
Se. f. 7. „ ti... 

14. El. c. 6. of explanation of the ſtatute of 
fugitives, f. 375. p. 21: 

14. El. c. 12. of avoiding collateral aſſur. 
ances of parſons who leaſe their benefices &c. 
f. 372. p. 11. 

Where and what ſtatute ſhall be determined 
by the death of the King in whole time it was 
made, where not, f. 131. p. 70. f. 280. p. 12. 
f. 211. p. 29, 30. 

Wheie one ſtatute ſhall repeal another by 
general words, where not, f. 347. p. 12. f. 352, 


p- 25. f. 132. p. 75+ f. 286. p. 43. f. 72. 


„ Jo 

Where a ſtatute in the affirmatixe implies a 
negative, where not, f. 50. p. 3, 4, 5. f. 72. 
p. 3. f. 98, p. 50. f. 202. p. 70. f. 232. p. 7; 
8. f. 341. p. 52. f. 155. p. 21. See and note 
the ſtatute 27. H. 8. c. 10. of Uſes. | 

What ſhail extend to bind antient demeſne 
or franchiſes, what not, f. 233. p. 14. f. 347. 
p- 13. f. 355. p. 21. f. 229. p. 50. | 

Where and what ſtatutes ought to be pleaded 
by the party who would take advantage of them, 
where not, but the court cx gfficto is bound to 
&c. See tit. Parliament and Office of the 
Court. 

What ftatutes ſhall bind the King, what not. 
See tit. Roy, and Grants of the King. 

Where miſrecital of the ſtatute in pleading it 
ſhall be prejudicial to the party, where not. See 
tit. Pleadings. 

How a ſtatute which hath divers prorogations 
ſhall be pleaded. See tit. Plcadings. 

Subpana, 

Out of C. B. upou information of Uſury, 
f. 346« p. 9. 

By ceſtuy que uſe againſt feoffces, and where; 
f. 369. bp 49. f. 340. p. 49. 

Againlt che lord by tenant by copy of court- 
roll, f. 264. p. 38. 

Sce more of ſubpœna, tit. Copyhold and 
Uſes. 


Sur er 


Sarzty, 
For appearance difcharged, how and when, 
f. 25. p- 157» : 
Of him who is convict of misfeaſance in 
arks, and what, f. 238. p. 34. 
In ceſſavit, where and what, f. 104. p. 13. 


By tenant by receipt, where and what, I. 
13. ' 
That a man ſhall! not go beyond th 


242 


pub. 
2317. 


3025 


p- 36, e ſea, 
f. 165. p. 5. Sce tit. Contempt. 

Ils or In audita querela, f. 339. p. 46. Sce tit. 

363. Mainþfize. 


See more of ſurety, tit. Mainprize. 
Of proſecuting. See Pledyes. 
Saggeſtion. 

Where a man ſhall have proceſs to the coro- 
ners upon ſuggeſtion without return of the 
ſheriff, where not, f. 25. p. 156« f. 279. p. 10. 
f. 300. p. 35. f. 367. p. 40. Ser tit. Proceſs. 

Where upon ſuggeition 4 man ſhall have 
capias or attachment without any origiual, 
f. 223. p. 24+ f. 212. p. 36. Sec more thereof, 
tit. Proceſs. | 
To have aulitd guereld. See tit. Auditd 
querela. : 
To have corpus cum cauſa. See tit. Corfar 
cum cauſa. 
Againſt return of the ſheriff; See Averment 
and Eſtoppel. 
See ot ſuggeſtion, tit. Information and Ia- 


trufron, 

Superſededs. 
Upon writ to make reſtitutien upon the ſat, 
2. H. 6. c. 9. of forcible entry, and by whom 
it ſhall be good, by whom not, f. 187. p. 6. 
Where it ſhall be awarded in writ of error, 
where not, f. 76. p. 34. f. 245. p. 63. See 


375. 
Pe 17, 
ading 
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efices 
efices 


ate of 


ſlur. 


; &c. 
nined 


© was 
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lies a thereof tit. Error. a 
72. Does not lie in attaint to delay execution, 
p- 7. f. 284. p. 35. f. 193. p. 29. f. 81. p. 65, 66. 
note Upon diem clauſit extremum, or mandamus 


&c. does not lie, f. 170. p. 2, 3, 4. 

In audita querela where, f. 339. p- 46. See 
tit. audit4 quereld thereof. 
Alte: execution awarded, f. 93. p. 57. 
Upon capias, or exigent awarded, f. 223. 
p. 23, 24. 

Inrrplu/age. 

In plea ſhall make it bad, where not, f. 3t. 
p. 218. f. 32. p. 9. f. 42. P- 16. f. 95. p. 37, 
28. t. 36 5. p. 32, 33, 35. f. 115. p. 67. 

In verdict ſhall not be regarded, and what 
ſnall be called ſurpluſage therein; See tit. 
Verdict. 


Surrender. 
Of a patent of the King, and where and to 
whom, and wat ſhall be ge od, what not, f. 157. 
p. 11. f. 176. p. 29. f. 179. p. 44 f. 155» 
b. 35 20, 

Were acceptance of a new eſtate ſhall be a 
ſurrender of the firſt, where not, f. 177. p. 34, 
25, 36. f. 112. p. 49. f. 209. p. 62. f. 280. 
p. 13. f. 269. p. 20. f. 30. p. 267. f. 140. 
P. 43. f. 272. p. 34. f 46. p. 9. f. 58. p. 3. 
f. 93. p. 28. f. 103. p. 2, 3. 

Vnat words ſhall make a lurrendetr, what not, 
40 110. p. 42. f. 251. p. 91, 93. t. 31. p. 14, 
35. f. 138. p. 29. : 
„ere a Nan way furrender a term which 18 
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not yet come, or before he is in poſſeſſion 
where not, f. 280. p. 13. f. 58. p. 29354. See 
tit. Grant. a 

Where it ſhall be good without deed, where 
not, f. 110. p. 42. 

What agreement is neceſſary of him to whom 
the ſurrender is made to make it good, and what 
ſhall be ſaid agreement, f. 110. p. 42. f. 11. 
p- 44. Sce tit. Pleading. 

Upon condition good, and where, f. 138. 

29. 

3 feoffment, leaſe for life, or &c. by tho 
leſſee to him in reverſion, where not, f. 138. 
p- 29. f. 251. p. gi. f. 252. p. 93. 

8uſ; enſe. See Extinguiſhment. 

Freehold cannot be in abevance, f. 190. 
p- »8. f. 28 1. p. 20. See tit. Abeyance. 

Where ſeigniory ſhall be in luſpenſe by rea- 
ſon of poſſeſſion of the land or parcel thereof, 


and where extinct, f. 102. p. 32. f. 285. p. 394 


f. 295. p. 19. f. 31. p. 210, 211, 212, 213. 

here a man ſhall be in ward by reaſon of 
the ſeighiory ſutpended, f. 202. p. 82. See tit, 
Gard. 


Where a pe ſonzl duty or chattel may be 


ſuſpended for a certain time. Sce tit. Revive, 
Of tythes. See tit, Zxtingui/hment. 
See more of Suſpenſion, tit. Eæbiaguiſbmeut 
and Revive. 


Ts: 


Tail. | 

Where and what manner of Imitation in 
gifts ſhall make an eſtate tail, what not, f. 2 55, 
p. 24, 25. f. 126. p. 55. f. 247. p. 76. 

Where and what manner or limitation in 1 
deviſe ſhall make an <ſtate tail, what not. Ste 
tit. Dewſe. , 

Bar to the iſſue in tail by fines levied by the 
anceſtor. See tit. Fines 

Bar to the iſſue in tail by recovery. 
Recovery and Remitter, 

Bar to the iſſues in tail by att inder of the an- 
ceſtor. See tit. Forfeiture and tit. Statutes, aud 
therein 26. II. S. c. 13. of Treaſons &&. 

Ituure, 

By eſcuage, f. 11. p. 47. 

What ſhall be ſaid tenure in capite of tha 
King, what not, f. 44. p. 28, 2), 30, 31. to 
36. . 58. p. 6. f. 161. p. 47. f. 285. p. 39. 
t. 299. p. 33. f. 306. p. 64. f. 345. p. 3» 
f. 3 39. p. 1, 3, 4. See tit. Office be/ore Hſcbeator. 

By donee in tail, of the donor, how and by 
what ſervices, f. 32. p. 3. See tit. Reſer da- 
£152. 

Br grand ſerjeantry what ſhall be, f. 285. 
P- 39. 5 
By feoffee before the flatute of g ee t 
terrarum, how, f. 299. p. 33. f. 329. p. 15. 

Where after mein dty extintt the tenant per- 
avaii ſhall hold by like ſervices as the meine 
hel:!, where nat, f. 45. p. 359. p; 1. 

Where teoffee before the ſtatute of gra em- 
Fes, or donee in tail fince the ſtatute thall hold 
by like ſervices as the fgoſfer or donor held, 
where not, f. 299. p. 33. f. 329. p. 15. f. 52. 
P- 3. See therevt, tit. Refers a7ton. | 


* 


A cortioncd, 


See tit, 
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portioned. See tit. Apportionment. _- 
Tenant by curteſy. dee tit, Curteſy. 

: Tenant in Common. 

Where and what manner of limitation, f. 10. 
p- 36. f. 25. p. 158. f. 126. p. 49. f. 281. 
p. 18, 19. See more thereof, tit. Joiatenauls. 

Tenant at will, Sc tit. Leaſcs. 
Tenant at ſufferance. 

Where and who ſhall be tenant by ſufferance, 
who-not, f. 28. p. 190. f. 57. p. 1. f 43292. 
p- 10. f. 62. p. 34. Ser tit. Leaſes, and therein 
of Tenant at vill. 

Tender and Refuſal, 

Where it ſhall be good pled without ſaying 
uncore priſt, where not, f. 24. p. 154. f. Lt. 
p. 67, 68. f. $2. p. 7b. f. $3. p. 70. f. 150. 
p- 84. f. 230. p. 52, 53. f. 300. p. 37. 

Where tender of marriage in caſe of ward 
ſhall be material, where not, f. 255. p. 6. 
f. 260. p. 23. f. 298. p. 30. f. 306. p. 65. See 
tit. Forfeiture, 

Teſtament. 
Rule for expoſition of wills, f. 4. p. 9, 10. 
f. 7. p. 9. f. 323. p. 29. See tit. Deviſe of 
the Expoſition of Wills. 

Where it ſhall be void for cauſes, and for 
what, f. 4. p. 10. f. 7. p. 3. f. 139. p. 37. 
f. 143. p. 54. f. 74. p. 14. f. 204. p- 75. f. 143. 
P+ 55, 56. : 

What perſons cannct make a will, f. 143. 
2 56. f. 204. p. 75. f. 354. p- 34. See tit. 

afant, Ideot, and Baron and F. me. 


Where and what ſhall be good without pro- 


bate before the ordinary, or &e; f. 53. p. 13. 

f. 367. P- 39 ; | 
Nuncupative, good, and to what intents, to 

what not, f. 53. p. 13. f. 72. p. 2. f 140. 


p-. 37. f. 143. p. 54. f. 74. p- 14. f. 316. p. 81. 

In writing, and what ſhall be ſufficient writ- 
ing, what not, f. 53. p- 13. f. 72. p. 2. f. 53. 
p. 11. f. 310. p. $i. dee the ſtatute of 32. 
and 34. H. 8. o wills. 

Where and what act ſhall be ſaid to be a re- 
vocation of a will, what not, f. 74. p. 17. 
f. 143: p. 54, 55, 56. f. 310. p. 81. f. 314. 
p. 97. f. 325. p. 37. See tit. U/7s. | 

Where 1t cannot be revoked or changed, 
where contra, f. 310. p. 81. f. 325. p. 37. 
f. 49. p. 12. See tit. Uſes. 

By ceſtuy que uſe before the ſtatutes of 32. 
and 34. H. 8. of wills, what was good what 
not, f. 166. p. 8. f. 325. p. 37. f. 49. P. 12. 
f. 53. p. 13. f. 74. p. 14. See tit. Uſes. 

eſtemoignes. 

What ſhall be dire& and preciſe proof, what 
not, f. 99. p. 68. f. 53. p. 11, 12. f. 18. p. 65. 

Where trial ſhall be in caſes by proofs or wit- 
neſles. Sce tit. Trial. 

What witneſs ſhall be ſufficient accuſer in 
Caſe of treaſon. See tit; Treaſon. 

[ Titbes. See Diſmes.] 
Traverſe per ſans co. 

Where plea ſhall be good without traverſe, 
where not, f. 16. p. 93. f. 29. p. 201, 202. 
f. 66. p. 14, 15. f. 78. p. 42. f. 79. p. 52. 
f. 107. p. 22. f. 109. p. 36. f. 1:1. p. 44. 
f. 134. p. 10. f. 171. p. 5, 8, 9. f. 202. p. 6. 
f. 312. p- 90. f. 366. p. 36, 37. f. 236. p. 27. 
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What things ſhall be traverſable, where twd 
or more niatters are ſhewn in pleading, f. 28. 
p-. 44. 45. f. $5. p. 90. 91. f. 107. p. 23. 
t. 121. . 18. f. 134. p. 10. f. 365. p. 32, 34. 
f. 366. p. 36, 37. See tit. I ue. 

Where 1: {hall be without this Sc. in any 
other manner, where not, f. 66. p. 15. f. 166, 
p- 11. 12. 

Where traverſe ſhall come of the part cf the 
tenant or Dft. Sec tit. Ve. | 

Where traverſe ſKall come of the part of the 
Plt.; or dentandant. Sec tit. 1/7. 

Traverſ- to Office before Eſtheator or Sc. 

Where 4 man may enter upon the poſſeſſion 
of the King or his patentee without traverſing 
the office, where not, f. 108. p. 19, 20. f. 155. 
p. 22, 23. f. 101. p. 73, 74. f. 170. p 4. f. 249. 
p. 81, 82. f. 292. p. 71. Sce Pellion. 

W here a ſtrangei ſha!l not have traverſe to the 
office dw ing the nonage of the heir, where n- 
tra, f. 162. p. 47. f. 170. p. 3, 4. f. 377. p. 29. 

Where the heir ſhail have traverſe &c. at his 
full age in reality, although the office be falle in 
point of his age, f. 156. p. 22, 23. Sec tit, Sa- 
tubes, and therein of 2. E. 6. c. 8. 

Where a man ought to traverſe all the of 
fices &c. where not, f. 249. p. 81, $2. f. 292. 
P. 71. 

How the party ſhall have the land to farm 
upon traverſe tendered, where not, f. 377. p. 29: 
f. 169. p. 21. 22. See tit. S:alztes, and therein 
of 34. and 36. E. 3. of &c. 

Traverſe to preſentment in a leet. See tit. 
Lect. 

Trave ſe to preſentment in the ſheriff” s tourne. 
See tit. Tourne. | 
Tourne of the Sherif. 

Where and to what preſen:ments there a man 
ſhall h. ve traverſe, to what not, f. 13. p. 64. 

In what place it ought to be holden, f. 151. 
p- 4. 

What things are not inquirable there, f. 234. 
P- 14. See tit. Leet, and Z{zizna Charta, c. 35. 
tit. Sat utes. 

Title. 

Where a man ſhall not have a writ to the 
biſhop withou: making title, where contra, f. 24. 
p- 153. f. 241. p 48. 

Where it ovght to be made in the plaint in 
aſſiſe, where not, f. 83. p. 77. f. 114. p. 63. 
f. 152. p. 9. f. 149. p. 81. Sce tit. 4%. 

Jointly to two ſeveral commons, not good, 
f. 164. p. 59. f. 209. p. 22. 

Dit. in #&ion of &c. in the exchequer ought 
to make title to himſelf, otherwiſe he fhall be 
removed from poſſeſſim until &c. f. 283. p. 37. 

By a gue eſtate. See tit. uc Eſtate. 

Troalm. 

In all by the act of one, and where, f. g2. 
p- 56. f. 332. p. 25. 

Who ſhall be fufſicient accuſer in caſe of 
treaſon according to the ſtaturevf 5, E. 6. c. 12. 
and other ſtatutes, f. 99. p. 63. See tit. Sauter, 
and therein the ſtatute aforeſaid. 

Judgment in c:ft of treaſons where upon ar- 


raignment he holds himſelf mute, what, t. 205% 


p. 4. f. 300. p. 38. 
| Judgment in treaſon for el'pping of money, 
f. 230. P. 35.  Judg., 
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judgment in miſpriſion of treaſon, f. 296. 

21. 
r In conſpiring for invaſion of the realm or in 
raiſing rebellion, f. 298. p. 29, f. 300. p. 38. 
f. 144 P- 59, 62. 4 0 

In coining or counterfeiting the money, f. 296. 
p- 21. f. 330. p. 55. 

Miſpriſion of treaſon where, and what act, 
F. 296. P · 21. ' 

In alienee where, and what act, where not, 
f. 145. p. 62. 

Trial in caſes of treaſon, how. See tit. Sta- 
tules, 25. H. 8. c. 2. 5. E.G. c. 11. 1. Mar. 
c. 10. and tit. Trial. 

Where and in what perſons the death of a 
man ſhall be called petit treaſon, where not. 
See tit. Corone. 

Forfeiture in caſes of treaſon. See tit. For- 
feiture and tit. Statutes, 26. H. 8. c. 13. 

| Treſpaſs. 

Where Pit. ought to make a new aſſign- 
ment, and what ſhall be good, where, and what 
not, f. 23. p. 147+ f. 161. p. 46. f. 264. p. 39. 
{. 267. p. 14. 

Of cloſe broken, and what ſhall be a good 
bar therein, what not, f. 134. p. 10. f. 285. 
p. 40. f. 36. p. 40. f. 61. p. 22. f. 23. p. 147. 
f. 340. p. 45. See thercot tit. Fuſtification. 

Of trees felled, and what ſhall be a good bar 
therein, what not, f. 19. p. 110. f. 90. p. 9. 
f. 25 c. p. 40. f. 305. p. 57. 

Of ſeveral piſcary, and what ſhall be a good 
bar therein, what not, f. 267. p. 14. 

Of tithes taken; and what ſhall be a good 
bar therein, what not, f. 36. p. 39. | 

Of pound breach &c. and what ſhall! be a 
good bar therein, what not, f. 70. p. 37. to 
42. f. 71. p. 43, 44. f. 238. p. 34. f. 327. 
5.1. 

Where a man may join divers treſpaſſes in 
one writ, and what, f. 70. p. 37. 


Of goods taken and cariec away, and what 


ſhall be a good juſtification and bar therein, 
what not, f. 121. p. 17. f. 36 p. 39. f. 280. 
. . ee k. t. p. 325 £ $72. 
p- 79, Ste tig. Tulttficatiun. 

De mulicre abututda dum bonis ur, end 
witr ſnall be a bar therein, f. 256. p. 10. 

Of a hawk taken, and what mall be a bar 
herein, Khat not, f. 306. p. 66. 

Ot beaſts of the piough taken, and what fall 
be good therein, what not, f. 312. . 86. 

\Whaee in pleading a wan may ay, oc is 
the ſane treſpaſs &c. f. 295 „. 38. 

Where a man fall pas wetpals without 
re-entry and where after re eviry, vihers not, 
f. 134. p. 10. 1 
Tom of ie writ of treſpaſs for a dend, ur 
bve thing. Sree tit. Form. 
 Againt ſheriff or other officer, and jntibca— 
Lon therein. See tit JH EZV. 

See more of treſpats, tit. Juſtification, Ban, 
and Faiſe Imprifonment. 

5 Trial. 

O! the iſſue, admiſſion, and inſtitution, f. 78. 
Pe +5. 

: = the iſſue, full or not ful!, f. 247. 
„02. 


1 
Of iſſue upon reſignation, f. 428. p. 48. 


f. 233. p. 12. F _ 
Of iſſue upon deprivation, f. 288. p. 48. 
Of iſſue, void or not vid, ibid. . 
Of iſſue ne ungues accouple in loial matrimo- 
nie, f. 305. p. 60. f. 313. p. 92. f. 368, 


48. 
K Of iſſue, able or not able, f. 327: p. 7. 
Of iſſue upon notice given by the ordinary, 
or not, ibid. 
What iſſues ſhall be tried by the ordinary, 
what not, f. 78. p. 45. f. 217. p. 62. f. 228. 


p. 48. f. 305. p. 60. f. 313. p. 92. f. 337. 


Gtr the intent of a man, and where, f. 95. 
P+ 38, 39. a e 

Where, and who ſhall have their trial by 
their peers or men of equal degree, where and 
who not, f. 99. p. 67. f. 107. p. 27. f. 360. 


p- 6. f. 208. p. 18. 


Of the age of any perſon, and where it ſhall 
be by inſpection, and where by proofs, f. 104. 
p- 10. f. 201. p. 63. f. 301. p. 40. f. 232. 


P · 9. 

Of a thing done beyond ſea, and where, 
f. 232. p. 75. f. 39. p- 60. f. 298. p. 29. See 
tit. Exqueſt. 

Of a thing in a foreign county and where, 
where not, f. 132. p. 75. f. 286. p. 46. Ste 
more, tit. Engue/?. | 

Per medictatem linguæ, where and for whom, 
where not, f. 28. p. 150. f. 144. p. 60, 61, 62. 
f. 304. p. 5. f. 357. p- 45 See tit. Satutes 
and therein 27. E. 3. c. 8. of trial per medie- 
latem linguæ. 

Ot iſſue, idiot, or not idiot, f. 112. p. 53. 

Where trial ſha!] be by proofs of the iſſue 
joined between parties, and not by inqueſt, 
F. 18 5. p. 65. f. 301. p. 49. See above Trial 
Age. 

Where iſſue joined ſhall be tried before de- 
murrer diſcuſſed, whete not, f. 201. P. 66. 


f. 225. p. 40. 

Of ale, villein or not villein, f. 284. p. 32. 
f. 29. b. 64. 

Of iſſue upon aſſets between vouchee and de- 
mar dan, when, f. 267. p. 41. 

Ot challenges to the array or to the polls, 
huw & c. Sre tit. Challenges. 

Sec more of trial, tit. Vue. 


. 


Jari auer, 

BETWEFN writ and record abates the writ, 
and waat variance, where not, f. 27. p. 161. 
f. 111. p. 45. f. 105. p. 16. f. 356. p. 41. 
1. 171. Pp. 16. 

B-tween charter of pardon and the indictment 
ſhall make the pardon void, where not, f. 34. 
p- 20, 21. 

Rewucen the warrant of attorney and the writ, 
ſnall make the warrant void, where not, f. 105. 
p- 11. 

Between wiit and letters patent of the Ng 
abates the wiit, where not, f. 342. p. 53+ 


Cc - {es 
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T H E 


| 4 FVieru. 

Where the jury ſhall have it, how, and in 
what manner ſhall be ſufficient and good, what 
not, f. 18. p. 107. f. 61. p. 33. f. 114. p. 63. 
f. 250. p. 85. f. 233. p- 13. 
SGranted in dower, where not, f. 179. p- 41. 

Where ir ſhall not be granted to the tenant 
becauſe cf the confeſſion or default of the other 
tenant, 107d. 

Shall not be granted to the party after impar- 
lance, f. 210. p. 27. 

To jurors in attaint upon falſe verdict in 
aſſiſe, f. 2 50. p. 85. f. 235. p. 23. 

Granred in right of advowſon, and what 
thing ſhall be put in view, f. 323. p. 30. 

Perditt. 

Where verdi& which finds more than is put 
in iſſue ſhall be good, where not, and the ſur- 
pluſages ſhall be void, where not, f. 32. p. 7, 
8,9. f. 41. p. 2, 3. f. 48. p. 1. f. 158. p. 31. 
f. 238. p. 36. f. 271. p. 29. f. 346. p. 8. 1.293. 
p. 32. F- 16k. p. 61. f. 261. p. 26. f. 171. 
p. 6, 6. f. 78. P. 7. 

Where a verdi& which ſeems doubtful as to 
what is found, ſha!l be good, f. 48. p. 1.1. 158. 
b. 31. f. 44. p. 27. f. 32. p. 8, f. f. 115. p. 67. 

372. p. 7. f. 75. p. 21, 22. f. 330. p. 19. 
f. 300. p. 34. 

Contrary to that which is admitted or af- 
firmed by the parties, void for ſo much, and 
good for the remainder, f. 32. p. 8, 9. f. 147. 

71. 
gf Where and upon what iſſues the jury may 
give a ſpecial verdict, on what not, f. 47. p. 2, 
4. f. 47. Pp. 10. f. 158. p. 31. f. 114. p. 61. 
f. 116. p. 70. f. 117. p. 76. f. 166. p. 10. 
f. 192. p. 26. f. 75. p. 21. f. 279. p. 9. 

Where the jury mall be charged to enquire 
of more than is put in iſſue, aud their verdict 
thereof good, f. 47. p. 10. f. 59. p. 12. f. 238. 
p-. 36. 

Which finds matter of eſtoppel good, where 
not, f. 147. p. 73. 

Void becauſe the jurors after their charge have 
eaten or drank, where not, f. 37. p. 45. f. 55. 
p- 9, 10 f. 78. p. 41. f. 218. p. 4. 

Where verdigt finding ſpecial matter, and in 
that miſtaking the law, all be void as to that, 
but ſhall itand for the reit, i. 577. p. 32. f. 106. 
P. 19, 20. f. 361. p. 15. f. 154. p. 32. 

Where a verdict which ders not Hud as much 
as is put in iſſue, or which is not full, nor well 
examined, ſhall be good Cc. f. 135. p. 
f. 204. p. 3. f. 171. p. 5, C. 

Were of parcel ct the demand ſhall be good, 
f. 204. p. 3- 

Where it ovght to fever the damages, f 
p- 3. f. 141. p. 45. Sce tit, Damages. 

At large in debt, f. 59. p. 12. f. 271. p. 29. 
. 100. p. . f. 33+ p. 7 . f. 192. p. 28. 
f. 260. p. 42. f. 479. P. 9. 

At large in dower, f. 41. p. 1, 2, 3. 

At large in treſpaſs, l. iGo. p. 43. f. 194. 
p. 34. f. 114. p. 61. f. 47. p. 10. f. 343. 
p- 56. 

At large in aſſiſe, f. 173. p. 15. f. 153. p. 10, 
21. f. 235. p. 10. f. 146. p. 68. f. 283. p. 32» 
f. 132. p. 76. f. 88. 106. f. 325. p. 40. 


12. 


204. 


made, 1. 259. p. 19. 


1 r. 


At large in replevin, f. 117. p. 76. f. 336, 
11. 
: At large in writ of entry in the gzi/bzs, f. 1 58, 
p- 31. f. 312. p. 85. 

At large in attaint, f. 173. p. 15. 

At large in appeal, f. 261. p. 26. f. 348. 
p- 14. 

At large in action on the caſe, f. 372. p .7. 
f. 118. p. 79. f. 75. p. 21. 

In guare impedit what ſhall be good, what 
not, f. 135. p. 12. f. 260. p. 21. 

Two verdicts of one iſſue, which ſhall ſtand, 
f. 204. p. 3. | 

Of eleven jurors ſhall not be taken, f. 218. 

+: 
: Without evidence, f. 265. p. 6. 

Of a thing in anvther county or beyond ſca. 
See tit. Eu t. 

Finding matters of record. 
and Miet before Eftheator. 

Viſue. | 

From what place it ſhall be where life or 
death is in iſſue, f. 15. p. 77. f. 77. p. 94. 

From what place i: ſhail be upon iſſue, whe- 
ther luch a man died without iſſue, f. 17. p. 94. 

Of what county and place it ſhall be upon 
iſſue, frank or villein, f. 39. p. 64. f. 284. 
p. 32. f. 266. p. 11. 

Where it hall be of two counties, and which 
may join, where not, f. 40, p. 71. f. 46. p. 3. 
f. 267. p. 14. f. 316, p. 4. 

Were the viſnc thai, come of two vills, f. 40. 
p. 68. | 

Where it ſhall be de core comitatils, f. 46. 
p- 8. 

Where it ſhali be of another county or place 
than where the deed bears date, when the iſſue 
is upon the decd, or other circun:ſtance thereot, 
where not, f. 112. p. 53. f. 167. p. 15, 16. 

From what place the viſne ſhell come, upon 
inue whether ſuch a one was tic very poſſeſloi vi 
lands in ſuch a county, f. 270. p. 25. 

Where it hall be of the place and county 
where the action is brought, f. 267. p. 14. 
f. 270. p. 25. f. 112. p. $3. f. 29. p. 64+ 
. 256. P. 10. f. 284. p. 38. f, 266, p. . 

em what pica the vitne thail come upon ue 
ef the tender d: homage, 1. 271. p. 29. 

Sce more oi dime, tir. Trial. 


See tit. Enqueſt 


ente. 

Villein regardant to a llande made, in grols, 
F. 48. i)» 2 s 

View rcgardant to the acre, 747. 

Where the inne in tail cannot ſeize the villein 
Without recontinuing the land to which &c. 
f. 48. p. 4. 

Enirancluſ:d, and by what act, where not, 
f. 48. p. 4. f. 61. p. 23. f. 266. p. 11. f. 284. 


in what place the lord may ſeize his villein, 
in what noi, f. 61. p. 23. f. 266. p. 11. 

VVlicte the writ ac naivo baberdo does not 
he, f. 266. p. 31 > 

For trial oi 1ftuc upon villeinage. See tits 
Trial and Vine. 

Un 70 Hs 4 

Ot churches, how and by whom it ſhall be 


Vucber 


Dunty 
« 1+» 


. 64. 
1. 


ius 


grols, 
viilein 
1 &c . 


e not, 
„ 284. 


illein, 
es not 


Cc tit. 


* 


all be 


uc her 


> 
2 | 


p-. 79. 


Voucher. 
Of one at common law in ancient demeſne, 
what ſhall be done, f. 69. p. 35- 


Enters into warranty gratis without proceſs 
and where, f. 69. p. 35. f. 367. p- 41. 
When plea ſhall be remanded to ancient de- 
meine upon voucher there of one at the common 
f. 69. p-. 35» 
3 of one as couſin &c. he 
ought to ſhew how couſin, f. 79. p- 47- f. 367. 


p- 41. 


By tenant by receipt, f. 341. p. 51. 

At large of another after he has had one 
youcher, where not, f. 7. p. 7- 

Where a man ſhall be vouched in ward of 
the Queen, f. 256. p. 8, 9. 

— of . tt. Garrauty and Re- 
cavery in value. 

Uſes. ; 

Where fecffees may change the uſe in preju- 
dice of ceſtuy gue 1, where not, but the tecond 
feoffees, leſſres, grantecs, or Cc. {tail be ferted 
to tte firlt uſe, f. 8. p. 14, 18. f. 9. p. 26. 
f. 10. p. 29, 30, 31. f. 11. p. 41, 46. f. 34%. 
p. 48. 49» : - 

What perſons cannot be (ciſed to the ule of 
another man, f. 8. p. 18. f. 10. p. 30. f. 12. 
p. 58. f. 311. p. 84. f. 283. p. 31. 

Ceſiuy que uſe ſworn upon inqueſt, f. 9. p. 26. 

Ceſiny que w/e diſtrains damage fealapt and 
ayows in his own name, 141d. 

Tenant by the curtely of an ule not, f. 2, 

Euſues the nature of the land and the courfe 
thereof in deſcents, f. 10. p. 40. f. 134. p. 9- 
f. 179. 450. 

b 821 perſonal cannot be; &c. f. 49. 
p. 153. See tit. Saite, and therein 50. E. 3. 
c. 6, of fraudulent gifts.“ 

Particular limited and appointed to one with- 
cut laying any thing of the techmple thereof, to 
whom the tee of the uſe ſhall be, f. 55. p. 2, 


3. 4. f. 09. Pp. 64. f. 111. p. 46. f. 146. p. 68. 


t. 169. p. 22. f. 190. p. 18. 

Where the old uſes are not revived with. 
out re entry of the feoffecs, and where they may 
enter to revive the firit uſes, where not, f. 38. 
p. 5. f. 88. p. 100, 110. f. 274. Pp. 39. f. 312. 
p. 87. k. 330. p. 17. f. 340. p. 48, 49. I. 102. 
Sce tit. Entre congeable. 

Where in pleading au eitate in uſe he ought 
to ſhew the commencement of the uſe, where 
not, f. 93. p. 27. f. 299. p. 63. Sce ii. 

e. 

What are gcod and ſuficient conſiderations 


toe an ule, or to chunge one uie to another, 


f. 8. pi 18. kf. 10. p. 30, 31. f. 18. 
P- 325. f. 96. p. 41. t. 102. p. 79, 81. f. 146. 
S | 


* 595 70. t. 16 p- 21, 22. - 235 P' 205 
7.296. p. 22. f. 302. p. 44. f. 308. p. 71, 
333. P. 33,34. f. 374. Po 16, 17. 


det a covenant ſhall change an uſe or 
ue, wheie not, f. 35. p. 3, 4. f. 95. 


4 , 102. P. 79, 80, 81. 1. 162 p. 48, 49. 
129. P. 17: 18. f. 235. p. 20, 21. I. 290. 

5 22 30% . 1 . 66% p. , . 

F »/ leid tug n hut COVenanl. 2n 1ſt. fall 

* 180 0 455 imrie diate: | e. Waere e, 


f. 55. p. 3, 4. f. 166. p. 8, 9. f. 96. p. 47. 
f. 162. p. 48, 49. f. 235. p. 20, 21. f. 325. 
P + 37. f. 190. p. 18. 

Where ceſtuy que uſe before the ſtatute of 
wills might have mace a will, and it ſhould 
have been good, or might have changed his will, 
where not, and what conveyance by him ſhould 
be expounded and taken as a laſt will, what not, 
f. 49. p. 12. f. 74. p. 14. f. 143. p. 54. f. 166, 
p- 3, 9. f. 323. p. 29. f. 325. p. 37. See tit. 
Teſtaments, and the ſtat. 1. K. 3. c. 5. of &c. 

Upon recovery declared by indentures bear- 
ing date after the recovery, go2d, f. 136. p. 17. 

When conſiderations dehurs &c. may be aver- 
red to raiſe an uſe, where not, f. 146. p. 70, 
71, 72. f. 1699 p. 21, 22. f. 11. p. $4. 

Where an uſe cannot be raiſed out of another 
uſe, f. 155. p. 20. | 

Deter mines when the eſtate out of which it is 
raited is determined, f. 186. p. 1. 

See more of uſes, tit. S:4/# es, and therein of 
1. R. 3. c. 5. and 27. H. 8. c. 10. 

Llagarie. See Exigent. 

Where it ſhall be avoided by plea without 
ſuing writ of error, where not, f. 41. p. 8. f. 172. 
P+ 11. f. 192. p. 25. f. 195. p. 37. f. 206. 
p- 10. f. 214. p. 44. f. 211. p. 32. f. 223. 
p. 23, 26. f. 239. p. 39. 

Where it ſhall be void for miſreturn of the 
ſheriff, f. 41. p. $. 

How it ſhall be avoided and annulled by 
charter of pardon, f. 172. p. 10, 11. See 
thereof, tit. Pardcn. 

Where it ſhall be void by rezſon of miſno- 
mer, f. 173. p. 16, 17. 

Wuncte it ſhall be void for that he was not 
conmorant at the vill &c. at the time of tte 
outlawry, f. 192. p. 25. f. 213. p. 44. 

Where it hall be void becauſe exigent does 
not lie in the original, f. 195. p. 38. f. 223. 
p- 24. Sce thereof, tit. E. xen. ö 

W here it ſhall be void ter want of continu— 
ance of the plea by des cla e Sc. f. 196. 
P- 39. : 

Where it ſhall be avoided for want of pro- 
clamations, or tor a detect in the proclamations, 
f. 206. p. 10. f. 195. p. 38. f. 213. p. 44. 
Sce tit. Salutes, 6 4. 

VWh-re it hall he avoited for variance be. 
tween the roll of &c. and the exigent, f. 211. 
. . 

Where it ſhall be avoided by reaſon of a ſu- 
perledeas ſued befor?, f. 223. p. 23, 24. 

Where it hall be avoided by reaſon of non— 
age at the time of the outiawry, f. 184. p. 10, 
12; f. 239; . 38 

Upon indictnent, where it hall be void for 
want of a place in the indictment where the act 
was done, t. 69. p. 28, 29. 

Where it ſhall be void becauſt he was be. 
yond tra at the time XC. f. 287. p. 49. 

How and to whom proot 2 directed 
and ſhall certity the outlawty &c. See tit. Car- 
4h. 

Liar. 

See ihe ſtatutes ol uin s. 37. H. 8. c. 9. 

ard: 5. E., 6. c. 20. ard 13. EI. e. X. above tit. 
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| W. 
[ Wager of Law. See Law.] 
Wayfe and Eſtray. 


What thing ſhall be called waif and what | 


eſtray, and when, f. 338. p. 40. 

When waif or be ſhall be ſaid to be for- 
feited and veſted in the lord of the franchiſe to 
whom &c. 16d. 

[ Ward. See Garde.] 

[ Warrant of Attorney, See Garranty d' At- 
torney.] 

Warrantia Charte. 

Where and upon what warranty it lies, upon 
what not, f. 221. p. 17. 

Where it docs not lie without requeſt made 
to him who ought to warrant, f. 139. p. 32. 

[ Warranty. See Garrauty.] 
Warren, f. 30. p. 209. 
Waſte. 

Where the writ ſhall, be cx a/Fon47:97e, and 

by whom, f. 206. p. 11. f. 208. p. 17. f. 90. 
. 6. 

E By tenant for life, and him who hath the ſee, 

f. 90. p. 6. f. 234 p. 18. 

By jointenant who ſurvives, and the count, 
f. 234. p. 18. f. 153. p. 14. 

Count in waſte, and where it onght to be 
ſpecial, where not, f. 153. P. 24 f. 234 p. 18. 

« 90. p. 6. f. 35. P. 32. f. 93. p. 26, 27. 

Bar in waſte Ka# by it e by act of 
God, or done by enemies GE: + 33+ p. 10, 11. 
f. 36. b. 35 f. 314. p. 

Bar in waſte of GY what ſhall be good, 
what not, f. 90. p. 7, 8, 9, 10. f. 29. p. 120, 
116. f. 198. p. 53. f. 35. p. 32, 13 I's. . 
p- 2. f. 92. p. 16. f. 206. p. 11. f. 314. p. 94. 
f. 332. p. 26. f. 374. p. 18. 

Bar in waſte in lands, What ſhall be good, 
what not, and 8 ſhall be called watte in 
lands, f. go. p. 6, 10. f. 35. p. 32. f. 37: p. 43. 
f. 206. p. 11. f. 108. p. 31. f. 272. p. 
f. 361. p. 12. 

Bar in waſte of houſes, what ſhall be gocd, 
what not, f. 35. P. 32. f. 33. p. 11. f. 36. p. 34. 
f. 198. p. 935 1 p. 04. f. 108. p. 31. 
f. 272. p. 33. p. 51. 

Bar in w Ay for 8 circuity of action, 
where not, f. 198. p. 53. i. 314. p. 94. f. 37. 
P- 42. f. 90. p. 9. 

Form of w1it by feoffee after re-entry of the 


33. 


leſſee, f. 206. P. 11. 5 L Mitineß. See Tet, 70 g.] 

Form of a writ againſt a ſeme endowed by the (Writ. See Briet.) 
feoftee of the heir, 287d. Leit of KR 51. Ser De 5 Y 

Form of the wiit by ceftuy 20 . f, 93. 
P- 26, 27. 
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Jucundi LA Labires. 
cm ED IS IEEE — —j— — — — . ͥ TY2ꝓ22— ee — 


END OF TIIE 


T AB l. k. 


Form of a writ by biſhop or Toa. 
f. 129. p. 64. 

Abri ged i in waſte, where not, f. 272. p. 33. 
See tit. Abridgment, - 

Once puniſhable by act afterwards be⸗ 
come diſpuniſhable, where not, f. 276. p. 51. 
f. 35. p. 33. 

Againſt perndr of the profits, f. 8. p. 16. 

One jointenant ſhall not have waſte againſt his 
companion, f. 9. p. 23; 

Againſt the committee of the King, and what 
ſhall be a bar therein, what not, f. 25. p. 163. 

In driving away villeins what ſhall, what not, 
f. 37. p. 47 

Againſt a woman after the death of the huſ. 
band, where not, f. 97. p. 46. 

Where a writ ſhall be awarded to enquire of 
the waſte, where not, but it ſhallbe taken to 
be confeſſed by the plea &c. f. 93. p. 25. f. 204. 
p. t. f. 214. p. 43. f. 272. p. 33» 

Proceſs in waſte, f. 93. p. 25. 

How the ſheriff hall conduct himſelf in the 
inquiry of waſte, and what ſhall be a good re- 
turn upon writ of inquiry, f. 204. p. 1. 

Danuges | in waſte. See tit. Damages. 

Waiver of Things. 


To waive judgment and take a new action, 


where not, f. 21. p. 131. f. 82. p. 72. 

Where iſſue or demurrer may be waived or 
changed witnout aſſent uf the other party, where 
not, and where with his aſſent, f. 212. p. 37. 
f. 265. p. 2. f. 44. p. 27. f. 134. p 11. 
f. 88. p. 108. Sce tit. Confef/ion. 

To waive demurrer and take iſſue, f. 88. 
p-. 108. f. 44. p- 27. 

To waive plca and conſeſs the action. See 
tit, Confefron. 

[ Wil. See Teftament.] 

Withernam. | 

Awarded againſt the Plt. in replevin, f. 41. 

5 f. cc I 
E W . CI when i it ſhall be awarded, 
not; F. G. p. 6 . 

Where it ſhall be awarded againſt Dit. f. 189. 

12. 

Form of the writ, f. 189. p. 12,14 

Where the cattle taken in withernam ſhall be 
delivered to the Pit. f. 189. p. 12. 

Pledges to proſecute. det tit. Plecges. 

To gage dciiverance of cattle talen in withere 
Halm. ec tit. Gager AU VELANCY. 


where 
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Eaſter Term, (2. J 
4. Hen. 8. after the Conqueſt. 


\ 


(1) N DEBT ON BOND the defendant pleaded that it was 3 on g= 
indorſed with this condition, That & if the defendant — Kernen 2 | 
« would render or cauſe to be rendered a ſufficient 2 leaſe at will in fatis- 


1 | faction is a bad plea. 
« account to the plaintiff of all rents, revenues, and profits of 3 
« lands and tenements belonging to the commandry of aum — be 1 : as —_ 
@ 5rd in the county of Oxford, before the F eaſt - day of Saint 458. pl. 4. Jac. 64g. 
&« Philip and James then next enſuing, &c. then the obligation ls. Wagga" 


41. E. 3. 7. &. 800 


« ſhould be void.” (2) And he further ſaid, that “ before Pinnel's Caſe, fl. Co. 


. a. Infra, 56. 8. 
« the ſaid Feaſt- day he leaſed to the plaintiff a meſſuage, and = E Fu 9. C . 


« two hundred acres of land in S. aforeſaid, to hold to him at , 8 on 
« hiz will, in full ſatisfaction of all manner of accounts of the 3. b. 35. H. 6. 36. 


6 . N. 3. 
K — 
receipt of rents, revenues, and profits of lands and tene- b. 10. H. N 


ments belonging to the commandry of S.; which demiſe the 15. a. 19. E. 4. 1. b. 


& ane © = 35. H. 6. 56..a. Perk; 
plaintiff accepted, and entered into the ſaid meſſuage and of. 95%. 7 752. 


lands, and became poſſeſſed thereof accordingly, and ſtill is; 3. H. 7. 3. b. Plow. 


(1) In debt on bond for three hundred pounds, brought by ꝙ William Dodd v. Edward 
Alben, the condition was, That a firanger ſhould make a good eftate to the plaintiff and his 
heirs of certain land in Eaſtbuſton in the county of Nerfoik; and the defendant pleaded, 
that the plaintiff had accepted a judgment with certain covenants thercin contained, in full 
ſatisfaction of the three hundred pounds; and this was adjudged by the whole Court of 
Kinv's Bench to be no plea, Mich. 27. & 28. Eliz. wherefore the plaintiff recovered. 


11. H. 7. 20. b. Annuity of twenty pounds, proviſo, if he pay twenty ſhillings annually 
on the Feaſt-day of Eafter, that then the annuity ſhould be void; in a writ of annuity, a 
leaſe of the veſture of an acre of land in lieu of the twenty ſhillings was holden a good plea 
by all the Judges. But T. 19. H. 8. 9. a. annuity with fimilar proviſo; and there in 
debt for the arrears, an acceptance of the manor of F. for years is by the opinion of the + 
Court no plea; for the action is founded on the written matter, and this is only matter 
ſurmiſcd in the deed. So 22. E. 3. 51. a. in the argument of Cn and Cooke's Cale, 
M. 2. Car. B. R. [Noy, 83. Lat. 151. Poph. 183.) LiTTLETON cited 19. Fac 
Kits Caſe, that a lcaſe at will is not a good conſideration for an amt. 


(2) 42. E. 3. 23. a. Performance of an extra- condition to a ſtranger by commandment 
It good. Quere, If there be not a difference between the doing of another thing, as 
tierce, and performance to another perſon? 32. H. 6. g.b. 22, E. 4. 25. 4, 


Vo. I. 3 « the 


* 


[ Fo a. |] 


291. a. Cro. Eliz. 46. 


356. 9. Co. 79. 2. 


Keilw. 74. b. 5. Co. 
Spenſer's Caſe, fol. 16. 
32. H. 6. 31. b. 19. 
E. 4. 2. b. Perk. 950. 
7562. 758. Cro. Elz. 


455. 716. Co. Litt. 
Hob. 68. 2. 


212. b. 
Moor, 877. See 
Rep. 44. Blake's Caſe, 


Eaſter Term, 4. Hen. 8. 


« the which matter, &c.” (3) And to this plea the plaintiff 
demurred; and it was adjudged by THE CouRT no plea. 
For they ſaid, It is not like where there is a condition for the 
payment of a ſum certain &c. for there a man may plead an 
acceptance by the plaintiff of ſome other thing, as of a horſe, 
or a cup, or ſuch like; but here the condition is not for the 


$ payment of any ſum of money, but that he ſhall do ſome bodily 


where a covenant was ſer vice, that is to ſay, he ſhall render an account, &c. As if 


broken, and accord with 


ſatis faction ruled a good 


plca. 


Vin. Ab. Condition, 


E G. 8. 6. 
8. Mod. 71. Cowp. 


47. 1. Burr. 9.4 


＋ 1. b. ? 


Error. 


Infra, 3. El. 188. a. 
. 233. . 4. 
31. a. 8. H. 4. 5. a. 
96. E. % „ 8 . 
AT. 6: 43. AMT. 41. 
34. H. 6. 
30, 31. 35. H. 6. 19. b. 


per Perſey. 


the condition were, that he ſhould build a houſe before a 
certain day, the defendant could not plead acceptance of 
twenty pounds in ſatisfaction for the -houſe, to which the 
plaintiff acceded, &c. (4) And in the caſe in 12. Hen. 4. 
23. in debt on bond indorſed with ſuch condition, that if the 
defendant ſhould acknowledge a ſtatute ſtaple before the mayor 
of L. for twenty pounds on a certain day, then &c. and 
the defendant pleaded, that he came on that day to the ſaid 
mayor, and brought with him the bond ſealed with his ſeal, 
and acknowledged the obligation, and requeited that the 
king's ſeal ſhould be put to it, at which time the parties came 
to an agreement that the plaintiff ſhould have a houſe imme- 
diately for the term of his life, in lieu of the ſaid twenty 
pounds; into which houſe he entered, and occupied it, and 


"Kill is ſeiſed thereof; judgment, &c. and ruled no plea. Quod 


nota. See the ſame point in Hilary, . Hen, 7. in debt by 


Vaviſor, fol. 21. 
4 ä * 


'T was ſaid, that at common law he in reverſion 

N have a writ of error or attaint on an erro- 
neous judgment, or * a falſe verdict given againſt tenant for life 
after the death of tenant forlife : but now by the ſtatute q. Rich.2. 
Ca. 3. he ſhall have error or attaint in the life-time of tenant 


{or life. And ſo in Trin. 18. E. 3? [25. All. 17. pl. 24. 8. C.] 


(5) Nete, 


( 3) In debt on bond vt ſfrepra, Piriam 1 Anderſon, acceptance of part of the money be- 


fore rhe day of payment is a good plca, but not after the day. 


18. E. 4- 15. 17. 20. (a). 


(5) Trinity, 33. El. & 56. Information againſt 0 "ay, WRAY held, that at common law 
he in reverſion thould en- t have error or attaiart after the death of tenant for life, for theſe 


actions run in privity tot 


Kcilw. 169. 


— 
— — 


UC l.eir or CXECULLT. 


*. 


— — — — 


(a) Now by ſtatute 4. Ann. c. 16. 1. 12. | © made according to the condition, yet it may 


« it the obligor, his heirs, cxecutors, and 
«K ad;minitrators, have, 
paid tothe goligec, 


„ prought, 


Gr aaminiſtrators, the princigz] and inte— 
00 reſt due by the condition ot the bond, 


© be plended in bar of ſuch action, and hall 
9 be: us effect ual a bar thereof as if the money 
d Cxecurors | © had been paid at the day and place accords 


befere the action 


«<©d, And with reſpect to annuity bonds 


10 thou! Luci payment Were not rictly | lee Dougl. 521, 522, 523. 


1 a writ 


& inv to the condition, and had been fo pleade 


enabl 


bring: 
of an 
and h. 
an act 
becau: 


— 


(5) 
query 


Faſter Term, 4. Hen. 8 


a writ of error was brought by a man who had purchaſed 


certain land of another, who before was bound in a ſtatute m 


merchant, and the conuſee had ſued out execution of the ſame 
land two years before the day of payment; and for this 
he brought the writ of error, and yet was neither party nor 
privy to the execution ſued out (b). (6) And likewiſe in 

+ 32. a ſcire facias was brought by the grantee of a rever- 
ſion againſt one who had execution of the lands under a 
ſtatute merchant ; and alleged, as ground for his ſcire facias, 
that the conuſee had received his right by reaſon of certain 
caſualties, and nevertheleſs he was neither party nor privy. 
(7) So alſo if the parſon of a church have an annuity, and 
recover, and afterwards the benefice itſelf be appropriated to 
a religious houſe, the ſuperior of that houſe ſhall have a ſcire 
facias. And thus it is ſaid, if two benefices be united. And 
it is alſo ſaid, if a bond be forfeited to the king by reaſon of 
an outlawry, and the king give it to a ſtranger, yet muſt the 
action be brought in the name of the king, and not in the 
name of the grantee. But if the king grant his recognizance 
to another, he ſhall ſue upon it in his own name, and not in 
the name of the king, &c. 


3. Cro. 325. 2. H. 7. 8. b. 
47. a. Keil. 12. Mo. 449. Staunf. Pl. Cor. 188. a. 


[Co. Lit. 232. b. 
252. Dy. inf. 30. b. pl. 208. Cro. Jac. 82. 179, 180. 


17. Eliz. [4. Leon. 5. ] Arthur Hiuningbam's Caſe adjudged accordingly. 
taken where he in reverſion or remainder was party to the firſt record by prayer in aid: 


5. E. 4. 8. 7. Co. 22. a. Dy. 283. a. 39. H. 6. 26. b. 


{ 1. b.] 


21. H. 6. 29. per New- 
ton & Paſton. 4. E. 3 
Infra, ſol. 90. 
F. N. B. [z 1. C. ] 99. E. 
„e Lo 
Eliz. 289. b. 24. E. 3. 
68. 1. H. 7. 22. Fit. 
108. a. Nota, 3. Co. 4. 
the reaſon of the mak - 
ing that ſtatute. Perk. 
393. 16. H. 7. 9. 
Where a ſtranger to a 
fine has a ſcire facias, 
and adjudged good. 
15. Aſſ. 8. 8. H. 4. 3. 
That the vouchee bri 

error. Plow. 393. Fitz. 
22. b. Fitz. Error, 73. 
the ſame matter, but 
no: adjudged ; and alſo, 
71. Bro. 114. Fitz. 
Tit. ſci. fa. 101, 17. 
E. 3. 36. b. Yelv. 12. 


Mo. 662. 4. Inſt, 315. 


384. 1. Cro. 598. 
Perk. 517. 7. H. 7. 
12. 15. H. 7. 16. 4 
. 
Error, 69. Where the 
ſucceſſor of a prior 


brings error, and well. 


10. a. 21. H. 


I 
note (1). 1. P. Wms. 


1. Com. Dig. 404. (D. 4 


A difference 


in the former caſe he ſhall have error during the life of tenant for life; in the latter, not. 


Plow. 241. b. 22. E. 4. 31. b. z. Co. 4. 


(7) Infra, 28. H. 8. zo. pl. 208. 


The king grants a bond forfeited for treaſon, and 


the grantee brings an information in his own name, without having words in the grant 


enabling him ſo to do, and it was held good. 


3. H. 4. 8. a. The king grants over an annuity that belonged to him, and the grantce 


brings an action in his own name. 


And 9. H. 6. 47. 2. the King had a bond by outlawry 


of an obligee who granted it over, and beſ des that the grantee ſhould ſuc in his own name; 


and he did fo, and it was held good. Lib. Int. 37. & c. E „ . 33. b. 


The king can grant 


an action after he has cauſe of action, as of debt, and of thing gs certain; but not of treſpa!s, 


becauſe uncertain. 


ec 


(5) In 1. Rol. Ab. 748. this is made a 
Query, But in Bruoker's Cafe, Gudboit, 


—— 


1. 465. the reaſon is given; and fſce 2. 
ac. Ab. Error (B) per t. 


Battaile 


td Eaſter Term, 4. Hen. 8. 


in 
Pattaile againſt Cooke and Another; 3 
a a 5 * 
In Quare Inpedit before (8) IOHN BAT TAILE brought a guare impedit againſt #5 
3 | J. Cooke and Richard Cooper his clerk, which ſaid ben 
title to the advowien. Richard was preſented by the ſaid J. Cooke, but was not in- in 
arty <7 ducted; and the ſaid IJ. C. made title to the advowſon, to 
11. H. H. 6. | PROT 
14. b. 2 1 f. 4. 38. through a grant from the anceſtor of the plaintiff; and the go) 
7 go A TE faid clerk would have pleaded the ſame plea, and was ouſted; but 
24. E. 3. 30. Dy. 283. for the ſtatute 25. E. 3. [ſtat. 3.] c. 7. permits the poſ- 0. 
28. 17 * * 3 ſeſſor to plead in bar; but before induction he is not the qui 
* Hob.. ws 319- poſſeſſor, fo out of the caſe in the ſtatute; wherefore R. the 
161. Jones, 161. ; 
— Tit. Plead- pleaded that he did not diſturb, &c. def 
er. (3. I. 9.)] > ; lau 
(8) 19. H. 6. 21. Before induction the parſon has ius ad rem, but not in re 1. [And 
ſee Black. Com. vol. ii. 312. Alſo, infra, 221.] Nota, 31. E. 3. Incumbent 6. that he a T 
cannot plead if he reſign after the writ brought. Aud 11. H. 4. 38. b. as the law is, if he the 
ſhould be made a biſhop. 9. Co. 26. 4. Co. 79. b. that after inſtitution the parſon my 
plead againſt a common perſon; for then, againſt all except the king the church is full, gra 
d provided. | 
Te OY + Orig. jus in re, fed non ad rem. hin 
anc 
3 2 = if: 
dig 
N not 
Michaelmas Term, : 
| n 
6. Hen. 8. he 
as 
SY 5 alli 
Oliver againſt Emſonne. ö 
& , 22 x 
The artainder and im- (1) TN REPLEVIN brought by John Oliver v. T. Emſonne, (30 
priſonment of the gran- 1 : 3. 
tee of an annuity 50 , Who avowed the taking by reaſon that a ſtranger was 
vw e- ſeiſed of a manor of which the place, &c. in fee; and being ple 
d on lands, ſo e : 3 0 | 
— could not go to ſo ſciſed by his deed, which he ſhewed to the Court, granted ( 
and receive 20vice from an annual rent of twenty ſhillings to the ſaid J. for the term ls 
him, is no good plea in J 'S ; * 
bar to an avowry for of his life pro bono conſilio ſus impendendo *, with a clauſe of * 
* 2. a. diſtreſs upon the ſaid manor; and for twenty ſhillings being ON 
. * $$ 
(1) Benloe's Rep. ca. 2. [ 24. pl. 55. J annuity granted pro confilio impenſo to one for life 7 
of the grantor may be granted over, and the grantee may maintain a writ of annuity 3 
without averring the life of the grantor +. 580 
2 1. E. 4. 83. b. annuity pro chili impendendo 8 be gs eee granted » ans 
him and his aſſigns. Hure thereof 36. AT. J+ Oommon wit Out mit, Or a Coro y vas 
een cannot be granted over, unleſs granted to him and his aſhgn®; /ecus, if Certain. the) 
Poſt. 65.2. 21. E. 4. 20. a. $4. a. [Daliſon 5. pl. 19.) A grant to one and his heirs per 
of an annuity, that may be granted over; gere, for the grantce has no remedy unleſs by bo, 


way of action; and re, if the annuity were granted other than for life. Plow. 379. b. 
that an office granted to one and his heirs may be granted over. 


+ Orig. grantee. : 
tn 


_— OR: 00. 08” 


Michaelmas Term, 6. Hen. 8. | [ 2. a.] 


in arrear for one year he avowed, &c. To which the plaintiff (1) Plow. 382. 4 


1 1 : WW” - 1 4. 
replies, that the ſaid T. wis attainted of treaſon before certain as "Us My hy G * 


juſtices, who committed him to the cuſtody of one O. T. then Reynold's Caſe. 28. 


; n H. 8. 7. b. 2. Inſt. 
Lieutenant of the Tower of London; by virtue whereof he 1. init. 204. ; 


remained in priſon for the ſpace of one year then next enſu- 
ing; during which time the ſaid grantor for divers buſineſſes 


| ſtood in need of the counſel of the ſaid T. and would have 


gone to him to get his advice touching thoſe buſineſſes; 
but by reaſon of that judgment and impriſonment the ſaid , 
O. was prevented from going to the ſaid T. in order to re- 
quire and have his advice in that behalf; and fo could not have 
the counſel of the aforeſaid 7. in the cauſe aforeſaid, by the „ 
default of the ſaid T.; whereupon the avowant demurred in 381. Perk. 21. pl 99. 


law. (2) And by the opinion of ALL. THE CovurT T. had «<p „ © 4: 


a return; for by the attainder the rent was not forfeited to 14 1. 83. & 20 


1 ine I RP 19. II. 8. 10. 19. H. 6. 
the king, for it was incidental to the cauſe for which it was = Per 4 * 


granted; and that is the truſt and confidence he repoſed in 22399, 19. Davis? 


. : ps Rep. 2. & 4. b. Dy. 
him to take his counſel, the which he could not grant to 7. b. 76. a. 21. E. 4. 


another: and for the ſame reaſon he could not forfeit it. As c - >; 3 


if a man were created duke, and, for the maintenance of his [Godb. 397. ] 


3 "WEL 41: _— . Jon. 124. 9. E. 4. 48. 
dignity, the king granted him 200 on an annuity he could — ve this, af. 
not grant that to any other, for it is incidental to his dignity. FE. 3-7. Annuity, 31. 


And fo, notwithſtanding the attainder and impriſonment, {till Pos * — — 


he might have given his advice, if the other had come to him, Py- 369. Naa, 21. 
well as he might before. And in the plea no default is [See t 

as well as he might before, And in the plea no default is See Hen. Bl. 627, 628. 

aligned in him. Wherefore, &c. 2. Black. 1140. 


(2) 23. H. 6. Memb, 23. patent rol. An honor to one and his afligns, 
(3) T N the exchequer chamber this caſe was reported to Executors may redeem 


be as follows: In debt againſt executors, they pleaded 1 cnn 
flene adminiſtraverunt, &c. upon which the parties came to teſtator, or pay his debts, 


(3) Eaſter, 4. Jac. B. R. Tiler v. Middleton, That executors, after ſatisfying ſpe- 
cialty debts, may retain for a debt due to themſelves on ſimple contract. An executor, 
having twenty pounds of the goods of his teſtator in his hands, procured a bond of the 
teſtator's for twenty pounds to be cancelled, and made a new bond for the ſame debt to the 
lame obligee. HALE moved the Court that this adminiftration might ſupport a plene da- 
min:iftravit. WRAY and CLENCH, as then adviſed, thought that it might. KE cited 
h Sir Richard Woodhouſe's caſc to this intent. 

BT. 21.8 28. or 28. & 29. El. Roll. 2625. between Stampe and Hutchins.[Cro. Eliz. 
129. ] Tefatof gave a bond to B. for one hundred pounds, and the executors made a 
bond for the fame debt to the ſame obligee for the payment of it to B. and, Whether by 
that bond the executors have property in the goods to ſuch value, ſo that they may retain ? 
Was the queſtion. And M. 30. & 31. El. the opinion of all the Judges was, That 
they might retain, and the goods ſhould not be aſſets. Yet zo. & 31. Fl. $ Whip- 
per is caſe, it was agreed by WRAY, SHEUTE, and CLENCH, Keilway, 89. a. if an executor 
& ſon tort pay debts with his own money, till he cannot retain the goods to himfelt againſt 
the rightful exccutor, [Jide Cro. Car. 89. Cro. El. 630. 1. Sid. 76. Carthew, 104. 


+ 2. Term. Rep. 100. 3, Term Rep. 587. 2. Hen. Bl. 26. 2. Bl. Com. 51x. Swinburne 


on Wills. 469. 46 14 
1 iſſue; 


[ 2. a. ] Michaelmas Term, 6. Hen. 8 


and retain the value of iſſue 3 and at niſi prius at St. Martin's it was ſhewn to the diff 
eng ed 3 jury in evidence on the part of the plaintiff, in order to tha 
8 a. Keil. 26. prove aſſets of the goods of the deceaſed remaining in their WI 
RO, H. 7 


The cal ot 1 Langſtone hands, that they had divers goods, viz. plate and other houſe. 
_ againſt one Dyne and hold ſtuff, and ſhewed the certainty. And for the executors 


his wife executrix of 
— eit was alleged, that the plate was pledged by their teſtator 


in his life-time to one J. B. for its full value; and that jeai 

T. 19. E. 7, Roll. after their teſtator's death they redeemed the plate out of B. “s he 
330. _ 1 poſſeſſion with their own money, for this reaſon, that there ow 
thereof, file, H. 10. were not goods of th2 teſtator ſufficient to redeem them, tu 
— 4 — (4) And as to the houſehold ſtuff, they had paid out of their for 
. ol 8.) own money for debts of their teſtator as much and more than all 
Mo. 2. f. And. 24. the value of the ſtuff. To this evidence the plaintiff demur- — 
— 4 3 red, and by conſent the jury was diſcharged. And BY 41 5 | 
THE CovuRT it was holden, that the evidence for the exe- Y 

cutors was good, for the executor may well pay the debts plc 

Id. Term Rep. 640.) of his teſtator out of his own money, and retain ſo much of the the 
effects of his teſtator in his hands to his ovn uſe as amounts ſac 

Went. 128. 4. Elz. to the value of his money. (5) And it is not like the caſe oy 
8 - a * _ where a man wills his executors to-ſell his land; there they note 
90. b. 24. H. 8. 7. cannot retain the land in their own hands, &c. becauſe the 
1 1 7 . 1 will is fo that they ought to ſell it. But the will of the teſta- may 
J. loft. 236. 2. tor is not, that his & executors ſhall ſell his goods, but that py 
[C 2. b. ] they ſhall diſpoſe of the goods for the foul of the teſtator mw 

to the beſt of their diſcretion. If then they do not waſte the it is 

goods, but convert and apply them to the beſt advantage | * 

To. Lit. 113. a. Mr. of their teſtator, that is well enough. (6) And it is lawful. tot 
Liargrave's note (2)]. for executors to redeem the pledges of their teſtator with their * 
Davis Kew: 79. That Own goods when they have none of their teſtator. An! o 
ws one reajon for tie even if they have goods which were of their teſtator, yet Lin 
vent. on $4 lGUNey, OT N ; ; 3 E 
peradventure they have no money of their teſtator, and he de 

who has the goods in pledge will not receive goods, but al 

Pacer, fo. x. c. 9. money. (7) And if one to whom the teſtator was indebted tori 
vill not receive goods in recompence, then is it lawfal for * 

2 1. F. 4. 21. b. crtra, tne executors to - * him out of their Own mo: ww and retain — 


1% Choc. 4. 10. H. 2. ſo much o the effects of their teſtator; for it may be there 
. „ i „ 7 


g. E. 4. 8. b. 21. was a penalty which would have been ſorfeited before they 
5. Oo. 20. Fitz. Pa- ould ſall the teſtator's goods. And fo reaſon diredts that a 
mage, 18. & ga. 4. = | ; 
U. 7. 14. b. 3. H. 5. man ſhall be reimburſed in that which he kath legally paid, 
. . E. . 80 ; yu IN 1 
. Aus if a man diſſeiſe me of land out of which a rent- charge 
Cath. 104. 
e ch. if iHuant which has been in arrear for ſeyera! yours, and tne 
| diiTe;ſor 


Michaelmas Term, 6. Hen. 8. ſ.2.b 1 


diſſeiſor pay it, if the diſſeiſee recover in an aſſize, the rent 
that the diſſeiſor has paid ſhall be recouped in damages.—- 
Wherefore, &c. 


(8) AY alien living in France brought a writ of debt in Analienliving in France 
the common pleas, and the defendant, by Row, Ser- N Le- 
jeant, demanded judgment if he ſhould be anſwered, for that time of peace; other- 


14 ; wiſe in time of war. 
he was born out of the kingdom, v7z. out of the allegiance of . 


our lord the king. And SHELLEY, FI Tz., and BRUDNEL, zz. Stamf, Prerog - 
Juſlices (abſente ENGLEFIELDE), held this to be no plea: 59. Lit. 198. 4. 3- 


„ . . „ + 
for notwithſtanding he is an alien, yet he ſhall be received in 22. An 25. * 6. 
all perſonal actions, if there be no war between this realm and 1 53 17 5 * 


the kingdom to which the alien belongs, &c. for then he 38. H. 8. B. N. 317. 


283. b. Fitz. Ali- 
is an enemy of our lord the king, in which caſe he*ſhall 5 's. Bro. Alien 


have no benefit from his laws. But in real actions, the Cl 1 12 
plea aforeſaid is good, for no alien can have land within 43. b. 3. H. 6. 55. a. 


the realm unleſs he be a denizen: gud nota. And FIT zj. he? Fat 


ſaid, that be learnt this diſtinction firſt from V avisor, Fuſ- 1. E. 6. B. N. 375. 

k | Dy. 144. b. 11. H. 4, 
tices | 6 7. Co, a6. . 
Bulſ. 134. Yelv. 198. 1. Benlo. 10. [I. Bl. Com. 372. 1. Salk. 46. Dougl. 641. & 650. 
note 132. 2. Black. Rep. 1324. Ld. Raym. 283. 1 Bac, Ab. fol. 84. 3. Burr. 1741. 2. Str. 1082. ] 


- 


(8) By the ſtatute of 27. Ed. 3. 2. it is chatted, That all merchants aliens, not enemies, 
may ſafely live in this realm with their effects as long as they pleaſe 3 by which ſtatute it 
was agreed in Lent, 35. El. at Lincoln's Inn, at the reading of Mr. Tarborough, that a mer- 
chant alien may take a leaſe of houſes with gardens ar will, but not leaſes for years, and 
cannot take leaſes for years of any lands; for the ſaid ftatutes intend only houſes for their 
hab tation, during the time oß their trafſick. But afterwards, by the ſtatute 1. R. 3. c. 9. 
t 15 ordaincd, that no alien, being artificer or handicrafts-man, ſhould take or occupy any 
houſc or room, and live in it, or ſojourn in it with other aliens, but that all aliens artificers 
mould depart this realm, unleſs they be ſervants to the ſubjects of this kingdom, according 
to their craft, If an alien take a houſe for his habitation, and paſs beyond ſea, and do not 
return, the king ſhall have it, unleſs there be ſervants reſiding there during the time. 
And that an alien cannot purchaſe copy hold lande, becauſe he hath no power to retain 
them, unleſs ſolely for the King, and the king cannot hold of any one; and therefore if 
he purchaſe, it muſt eſcheat to the lord of the manor : ſo reſolved by Harrifon, lecturer of 
Lincoln's Inn, holden 1632. [ 1. Bl. Com. 371.} 

E. 11, E. z. Roll. 87. There was a ſtatute acknowledged to an alien friend-merchant z 
he had the land extended upon the ſtatute, and office being found for the king, it was 
adjudged, That an alica fricnd-merchant might hold land upon an extent, and upon office 
it mould not be taken from him, [I. Bac. Ab. 84.] and ſo within 13. E. 1. de merca- 
{oribus ; but upon ouſter, he ſhall have an afſize. And fo Gi ANVILLE, Juice, ſeems to 
think in his reading; and the above caſe was debated: three vears.  H. 13. E. z. accordant. 
Reeve, If an alien friend ought not to have protection, for ;. E. 3. 31. one who brought 
treipaſs ſaid, he was under protection. 7. Mod. 150.) | 


2 * 


„ 


If temant ip tall levy a (1B EFORE all the Judges at Serjeant's-inn a great 


fine with proclamations, 
and the five 

elapſe during h's liſe- 
time, he afterwards dy- 
ing, his iſſue ſhall be 
barred by that fine. 


19. H. 8. 6. b. S. C. 
Bro. Fine. 1. Plow. 
356. Weſt Preſidents, 
Fines, fol. 67. & 182, 
183. 186. 11. Co. 78. 
b. 3. Co. 87. a. Godb. 
301. But now ſtat. 
33 H. 3. c. 36. has 
explained this to the 
contrary. See the pre- 
amble, 30. H. 8. B. 


N. 244. 


- > * 


Eaſter Term, 
19. Hen. 8. 


1 


queſtion was agitated, which was thus: Tenant in 
tail levied a fine of his land with proclamations, and the five 
years paſſed during his life-time, and * afterwards he died; 
Whether his iſſue ſhould be barred by that fine or not? 
ENGLEFIELD, SHELLEY, and Cox ix GSB, thought that the 
iſſue ſhall not be barred ; for the ſtatute 4. H. 7. c. 24. is, 
that ſuch fine ſhall be final end, and ſhall conclude as well 
privies as ſtrangers to it, ſaving to all perſons and their heirs 
(other than ſuch as ſhall be parties'to the fine) their right in- 
tereſt, &c. which they had on the day of engrofling the fine, 
ſo as they bring their action or enter lawfully within five 
years after the engrofling ; faving alſo to all other perſons ſuch 
right, title, and intereſt in the ſaid tenements as ſhould firſt 
grow, remain, deſcend, or come to them after the fine en- 
groſſed, or proclamations made by force of any eſtate tail, 
or other cauſe and matter made before the fine levied : (2) 
ſo by this laſt ſaving, &c. the iſſue in tail is aided, for he is 
the firſt to whom the right deſcends after the fine engroſſed. 
And although the father wes privy to the fine, yet the iſſue 


is neither privy, nor party, to the fine; for he claims the land 


by the donor, and not by the donee, notwithitanding that he 


3. Co. 51. a. 9. b. ought to convey himſelf to the land through his father. And 


1. Cro. 524. 325. 


Hob. 333. 


put, that the brother cf my father diliciſe my father, and 
then levy a fine with proclamations, and my father die, then 
my uncle die within the five years, that fine will not bar me; 
yet the exception in the ſtatute ſhall not aid thoſe and their 
heirs who were parties or privies to, te ance, but only thoſe 
who were ſtrangers to the fine; and although I am heir to 
kim who levied the fine, yet my titic to the land is not as heir 
to him, but as heir to my father; fo I ſhall not be barred. 
(3) And it is not like where my father diſſeiſes my grandfather of 


Fide Saul and Clarke's caſe, E. 1. Car. B. R. [Sir Wm. Jones, 208. ] 


(3) Holme and Ger, K. B. 34. Eliz. [ Mo. 301. Poph: 112.) It was agreed, that if the 
diſcontinuce of an cate tail levy a fine, the iſſue ſhall not have five new years, $0 if a 
falſe recovery be had againſt the tenant in tail, and the recoveror levy a fine, the iffue ſhall 
not reverſe it after five years; it is otherwiſe if the father diſſciſe the grandfather, and 


make a feoffmont in fre, the ſon thall avoid it. | 


his 


Faſter Term, 19, Hen. 8. [ 3. A. ] 


his land which he holds in fee, and levies a fine, then my grand- 2, H. 4. 20. 39. H. 6, 
father dies, and afterwards my father dies, now that fine bars * Bo 8 
me; for I cannot convey this fee ſimple to myſelf, but by congeable, 21. Lit. 147. 
him who was party to the fine, viz. as heir to him; ſo I N 
am privy to that fine. Wherefore, &c. — Frrzj AuEs, 

BTU DN EL, FITZHERBERT, BROOKE, and More, to the 

contrary, for the intent of thoſe who made the ſtatute, was 

(as appears by the words of the ſaid ſtatute) that ſuch fine, &. 

ſhould be a final end. And beſides that ſuch fine, &c. ſhall 

conclude as well privies as ſtrangers; and if no exception Plow. 361. Dyer, 234. 
had been made in the ſtatute by the above-mentioned words, 8 

all perſons generally, as well iſſues in tail as others, would 

have been concluded, &c. (4) And in. the firſt exception 

in the ſtatute, none is aided except a feme covert, &c. And. 

in the ſecond exception or ſaving, all ſtrangers to the fine, 

who have title to the land at the time of the fine levied, are 

aided, if they bring their action, and ſhall have made their 

lawful entry within the five years after the fine engroſled ; 

and the iſſue in tail is not aided by theſe two exceptions or 

ſavings, And in the third ſaving or exception in the ſaid 

ſtatute is comprized, © that all * other perſons, &c. as in the [ 3. b. 1 

« ſtatute (which ſhall intend all ftrangers to the fine, but 

« not privies) to whom ſuch right, title, or intereſt firſt grows, 

« remains, deſcends, or comes to them after the fine en- 

« groſſed, by force of a gift in tail, or by another matter or 

& cauſe, ſhall have ſuch right, &c. ſaved to them, if they 

« take, &c. within the five years after the title accrues to 

them, &c.” (5) By which words, all ſtrangers to the fine, 

to whom a remainder in tail, or to whom a deſcent in tail, 

firſt accrues after the engroſſing, ſhall be aided, &c. As, if 

tenant in tail diſcontinue, and the diſcontinuee levy a fine 

with proclamations, and the five years paſs, then the tenant in 

tail die, his iſſue ſhall have another five years, and ſhall be Co. 374. a. Weſt, 
aided by thoſe words of the ſtatute. (6) And the intention 2 hg ey * = 
of the makers of the ſtatute was, not that ſuch as claim by _ * „ 
the ſame title that his anceſtor, who levied the fine, had, ſhall N 


be aided, &c. for ſuch iflue in tail is privy to the fine levied 


(5) Note, z. Co. 8. a. 10. Co. 48. b. which right firſt accrued to him, becauſe after 
his feoffment, the tenanr in tail has no right. C. B. N. & 32. El. in one Davies caſe, it 
was adjudged, that if the lefſee for life, remainder in fee to another, levy a fine, he in re- 
mainder ſhall have five years by the title and forfeiture ; and after the death of leſſee, he 


ih have other five years, for the title accrues to him by the death and determination of 
the eſtate of the leſſec. | 


by 


[ 3. b.] 


Hargrave's note (1). 
Cruiſe on Fines, 155, 


25. 264] 


Eaſter Term, 19. Hen. 8. 


by his anceſtor, through whom he ſhall make' his deſcent, 
although he be not party to the fine, and all privies are con- 
cluded by ſuch fine; and fo ſuch iſſue in tail ſhall be barred 
fCo. Lit. 121. a. Mr. by a fine by his anceſtor, &c. And in this caſe it was 
agreed by all the Judges, that if he who is a ftranger to 
156. And ſee Dougl. the fine, to whom a remainder in tail, or other title, firſt 
accrues after the fine, do not put in his claim within five 


years after &c. his iſſue is barred by that fine for ever, 
Duod nota, a | 


* 1 If a man appoint A. & F. 
g executors, though with 
a proviſo that B. do not 
ad miniſter, the proviſo is 
vo:d, and they ſhall ſue 
1 jointly. 

14 19. H. 8. 8. b. S. c. 

1 K 7. a 
1 l Fulb. Parral. lib. 2. 


tor, 155. Perk. 340. 
| Litt. fol. 84. a. 13. 
W's! H. 7. 23. 1. Inſt. 206. 
bis . at. H. 7. . b. 
. 6. „ „ 9 
1 Eliz. 26.4. Perk. 131. 
Wh 21. H. 7. 31. 2. Co. 
'$" 6g. -b. ic. Co. 38. 
29. M. 7. 19.6. T. 3. 
Car. Cro. 293. Went. 
lt 17. Mo. 12. 10. E. 4. 
Wl 1. Fit. Executor, 26. 
3 . 4 3. 8. H. . 
. 36. Nota Bendl. Rep. 
. Ch 11%. N. 3. z. b. 1. 
Keb. 709. 
{ Wentw. 12. Go- 


dolph. 78. ] 
[ 4. a. 


fol. 6. 8. Ero. Execu- 


(8) E. 23. Eliz. 
enjoy Blactacre (which was part of his wife's jointure) for three years, then the ſhould 
be his executrix, or otherwiſe S. to be his executor. And by all the Judges, except 
ANDERSON, it was agreed, that the wife was executrix immediately before the expiration 
of the three years; and that on diſturbance of S. by the wife within the three years, the 
executorſhip ſhould be determined, and transferred from the wife to S. [i. Leon, 229+ 
33. El. C. EB. Fennings and Gower's caſe.] 


Trinity Term, 
19. Hen. 8. 


7B and a woman, as executors of C. brought an action 

"of debt on a bond; and the will was, that the ſaid C. 
had made the ſaid B. and the woman executors, proviſo, that 
B. ſhall not adminiſter his goods, Wherefore defendant de- 
mands judgment of the writ brought in both their names.— 
SHELLEY, The writ ſhall abate; for although when a man 
makes a grant or gift to a ſtranger, with a proviſo that is 
contrary to the grant or gift, the proviſo is void for the ad- 
vantage of the ſtranger (as if a man enfeoff another, pro- 
vided that he ſhall not have the land, or proviſo that his“ 
heir ſhall not inherit, this proviſo is void); yet in this caſe, 
the making of executors is not for the advantage of the 
ſtranger, but merely for the teſtator's advantage, ſo that he 
may well, in the concluſion of his will or teſtament, diſcharge 
him whom he has made [executor] in the beginaing of his 
teſtament. (8) And every laſt will ſhall be conſtrued ac- 
cording to the intention of the teſtator ; and in this caſe, it 1s 
expreſſed that B. ſhall not adminiſter. Wherefore B. is 
diſcharged from the exccutorſhip as much as if he had ſaid 
that B. ſhould not be executor. —FITZHERBERT. The writ 


C. B. Alice Frances caſe. A. wills that if his wife ſuffer S. to 


15 


thi 


Trinity Term, 19. Hen, 8. 


js good; for every teſtator may ſever the power of his exe- 
cutor. As if his will had been, © that B. and C. ſhould be 
« his executors, and that B. alone ſhould adminiſter his plate 
« or his property in ſuch a dioceſe, and C. his other property, 
« or that B. alone ſhould adminiſter his goods, and C. receive 
« his debts, and bring actions, and give acquittances for his 
« debts ;” this is good, and they ſhall act ſeverally according 
to the power given to them by their teſtator and not other- 
wiſe. (9) So here the woman and B. are made executors, 
and all the power of the executorſhip is not taken from B. by 
the intention of the teſtator, by theſe words, that B. ſhall not 


adminiſter his goods, for he may bring actions. —ENGLE-. 


FIELDE. I do not agree with the caſe. put by my brother 
FiTZHERBERT; for then this inconvenience will enſue, 
that B. will have an action to recover the goods out of the 
poſſeſſion of C. and perhaps the teſtator was indebted to F.; 
and F. brings an action againſt C. and B. becauſe both are 
executors, and F. recovers, then C. ſhall be charged with the 
debt, and cannot hold the goods by his diſcharge, which is 
unreaſonable (10); and therefore it ſeems to me, that when 
once they are made executors, ſuch ſeveral powers limited to 
them afterwards are void: for when the intention of a man 
who makes his teſtament is contrary to law, ſuch intention 
ſhall be holden void: as if a man deviſe land to H. in fee, and 
if he die without heir, that M. ſhall have the land, this deviſe 
is void as to A. for a fee ſimple cannot depend upon another 
fee ſimple by the law. So alſo is the law, if the deviſe 
be made to the Abbey of St. Peter's of N. where the 
foundation is the Abbey of St. Paul. And in the caſe at 
bar, it cannot be taken that the intention of the teſtator was, 
that B. ſhould not be his executor, as if he had ſaid at the end 
of his teſtament, that B. ſhould not be executor ; for the 
teſtator put a confidence in B. as appears by the words of the 
teſtament. And although his intention were, that B. ſhould 
permit the woman to order the goods, yet this is at the pleaſure 


[42] 


Bro. deviſe, 2. 
. & 13. (. 
Strange. Plow. 235. 
239. 248. Dyer 33. 4. 
331. a. 19. El. 357. a. 
3. Mar. 122. a. 19. 
H. 6. 74. b. 1. & 
85. b. & 122. 357. 
12. E. 4. 3. Co. on 
Litt. fol. 18. a. Dyer, 


157. 
[I. Rol. Ab. 914. 


Wentw. Off. Ex. 13. 
14. Godolph. 79. ] 


(10) 21. H. 6.6. b. per Paſton. Iwill that A. and B. be my executors, and that I. and 


K. be executors; A. and B. for the diſpoſition of my goods :* 


there all are executors. 


Loxy Carty JusTICE FLEMING would not permit a ſpecial verdict to be found, where 
the caſe was that A. devidcd to B. for life, remainder to C. and his heirs, and afterwards 
deviſed to B. if C. died without heir; for he ſaid it was ruled and agreed, upon conference 
by all the Juſtices, that if C. died without heir, B. ſhould have the land. _— the caſe, 
Ar the ſame time it was ſaid, that it was adjudged in K. B. 7. Jac. that if a man deviſe 
Blackacre to A. and his heirs, and afterwards in the ſame teftament deviſe the ſame 
5 B. and his heirs, there they are joint teuants in fee, and the laſt deviſe to B. 
is not void. | 


2 


0 


of 


"Io 


: of B. and the intention is void : and therefore the writ is 


well brought in both their names. And hereto agreed 
BRUDNEL, Chief Fuftice. 


a I Os Trinity Term, 
24. Hen. 8. 


Ruſhden's Cafe. 


Debt Ii . 5 
. e ( 191 N the exchequer chamber before all the Judges of 


of a term, though he England, the caſe of Ruſhden, of Lincoln's Inn, was 
have granted over parcel , a \ 
7 hs od. ant Sh reported as follows: A man makes a leaſe to another for 


grantee have made a A term of years of certain land rendering annually a rent: 
. the leſſee grants parcel of his land to one V. Maſon, the 
* . 4 1 which VJ. enfeoffs a ſtranger of that parcel; and becauſe 
1 Eliz. 247 > U the rent was in arrear, the leſſor brings an action of debt 
8 547 B. N. c. 97. againſt the firſt leſſee. And the queſtion was, Whether 
- Pg Ls > 11 the action will lie, or not? (2) And on the part of the plain- 


11. 2. 1. Keb. 72. tiff it was ſaid, that the action well enough lies, for the 
_ ah $$ 4 fg. firſt leſſee is tenant to him in reverſion, and inaſmuch as 
14. a. Plow. 423. he has not granted his intereſt in all the lands to the faid 
* 8 3 W. 74. the privity between them always continues. For if 


Cro. 65. a. Bro. Ex- ]efſee for term of years grant his whole term to a ſtranger 
tinguiſhment, 4. 8. Co. * grant © Ser, 


13. b. F. H. 7. 19. a. 2 releaſe made by the reverſioner to him is good, becauſe of 
3 the privity; but if he grant only parcel of the term, it is 
otherwiſe: ſo here, when the leſſee grants only his intereſt 
in parcel, he ſtill remains tenant to the leſſor. (3) And 
HzNDLEY, Apprentice, alſo argued to the ſame intent, that 
the action lies againſt the firſt leſſee; for an action of debt for 
rent reſerved upon a leaſe for years is always grounded 
upon a privity, and if the privity fail, the aCtion fails: and 
ſo it is adjudged in 18. H. 6. [I. a.] that if a man make 
a leaſe of land for years rendering rent, tho” the leſſee never 
enter, nor occupy the land, yet action of debt lies, becauſe 
of the privity. But in 9. H. 6. [ 16. b.] a man makes a leaſe 


(1) Note the caſe ruled for law in C. B. that if leſſee for years, rendering a competent rent, 
make a feoffment in fee, yet the privity of the contract is not ſo gone but that the leſſor 
may have debt againſt his leſſee; for otherwiſe three or ſour years rent may be in arrcar, 
and the leſſor without remedy by a private feoffment, which is unreaſonable ; but by good 
opinion, leſſor ſhali not have waſte after ſuch feoffment, becauſe he may cater, and there 13 
Ro ſuch rconventicncc. 


for 


' 


Trinity Term, 24. Hen. 8. 


for term of years rendering certain rent, and the leſſor 
grants the reverſion to a ſtranger, the grantee ſhall not have 
an action, becauſe he never was privy, but a ſtranger to the 
firſt leaſe; (4) but when the law makes a privity, it is other- 
wiſe: as if a leaſe be made to one for a term of years ren- 
dering a certain rent, and the leſſee make his executor, and 


die, action of debt lies againſt him for the rent, becauſe he is 


made privy, by the law. Then it is further to be conſidered, 


whether the rent be apportionable or not, and it ſeemed to 


him that it is not; for at the common law there was no 
apportionment by the act of the party, but only by the act of 
the law. For if the tenant before the ſtatute of quia emptores 
terrarum had made a feoffment in fee of part of the tenancy, 
the lord might diſtrain in that part for the whole rent, and 
the ſtatute only aids feoffments; then leaſes remain at com- 
mon law. (5) But at common law if a man had made a 
leaſe for a term of * years of two acres of land, one in borough 
Engliſh, and the other in gavelkind, rendering a certain 
rent, and had iſſue two ſons, and died, in that caſe the rent 
ſhould be apportioned, becauſe this rent deſcends to them 
by the courſe of the law: and ſo it is if the leſſee make 
feofftment of parcel of the land leaſed to him, and the leſ- 
ſor enter for a forfeiture into that parcel, in that caſe the 
rent ſhall be apportioned, becauſe this title of entry is given 
to the leſſor by the law; but in this caſe if the rent be ap- 
portioned, it would be by the act of the leſſee, which can- 


(4) Note, that M. 33. & 34. Eliz. B. R. in Godderd's caſe 


[ 4. b. ] 


[Carth. 161.] 8 
41. H. . 24. b. Ca. 
Litt. 148. a. Dyer, 92. 
a. 


Fitz. Avowry, 24t. 
Ero. Extinguiſhment, 
N. e. 3. 
Bro. Appurt. 16. 28. 
13. 47. E. 3, 4. 6 
22. Aſſ. 52. 10. H. 7. 
. % Perk. 677. 
Br. Acceptance, 13. a. 
Perk. 671. 8. Aſſ. pl. 
18. 45. E. 3. 15. b. 
Cro. 125. Dy. 326. 
[4- Bac. Ab. 369. ] 

Fit. Avowry, 206. Dy. 
56. a. 81. b. 89. a. 
4. Co. 73. a. Bro. Ex- 
tinguiſhment, 52. 3. 
Co. 22. b. 4. Co. 
120. b. F. guid juris 
clamat, 20. 21. E. 4. 
23. & 9. Aſſ. 22. 
14. H. 8. 11. b. 


E. 4 1. 4 7. E. 
© $8} 
92. 2. 12.H.8. 11. b. 
9. E 4 $6. 52, 11%. 
s: Co. 55. 7. H. 6. 
26. a. 29. AM. 64. 
3. Cro. 771. 1. Inft, 
148. a. Cra. Eliz. 793. 
3. Kev. 223. l. 
$07. & 16. . . 
gua, imp. 146. 20. 22. 
E. 4 14. b g. &. 
Cro. 169. 14. H. 6. 
24. 33. H. 6. 33. a. 
N. B. 33. a. 33. 2. H. 


[ Owen, 10. ], it was 


holden, that by confirmation for life to leſſee for years of parcel of the lands, the Whale 
rent is extinguiſhed; which is law, as I believe: for M. 43. & 44. Eliz. B. R. in the 
caſe of Weſt v. Laſſett it was adjudged to the contrary. [Cro. Eliz. 8;1.] WWitman's 
caſe, of the Inner Temple, 29. Eliz. C. B. [See Godb. Rep. gs. pl. 107.] A man 
ſciſcd of three acres in fee makes a leaſe for years reſcrving rent, and then deviſes the 
reverhon of two acres to a ſtranger, and the reverſion of the third acre deſcends to the fon, 
who brings debt for twelve-pence. And it was held by AN DERSO&N and Ropes, that all 


the rent was gone, and no apportionment; bur it was ſaid that it was 


adjudged to the con- 


trary in B. R. E. 28. El. Rot. 341. and another caſe, 16. El. Rot. 1544. C. B. 


(5) It is commonly holden at this day, that if the leſſee make a 


ſhall have debt againſt him, or otherwiſe the leſfec, by his own act, 


feoffment, the leſſor 
may determine the 


leaſe, and compel the leſſor to enter for forfeiture, which is inconvenient, 


Leſſee of a houſe rendering rent, and becauſe the rent was too high he makes 6 
feoffment of the houſe to A. yet debt was maintained by the leſſor againſt the leſſce during 
the term, and ſo adjudged, as I was informed by Mr. Dake, Beucber of Lincoln's Inn +, 
Who pg this caſe by the fire- ſide there, of land in the caſe of Richard Colton, cho is now 


Chic 
practice, 


Baron in Ireland, and who was punithed in the fiar-chamber for his indirect 


+ I doubt of this tranſlation ; for it is in orig.“ g, miſt ceo caſe a few la de terre le 


10 


(baumòre pur /on indirect pratt! "Sas 


% caſe de Richard Colton g e ore Chief, Baron in Ireland, er gue i far? port in te Harr- 


not 


[ 5. a. J Trinity Term, 24. Hen. 8. 


9. > 5 = 4” 2 not be, &c. (6) And on the other fide it was argued, 
4 Dy 48. b. py E. 4. That by the feoffment made by the ſaid J. M. the reverſion 
39+ b. 19. ou H. 6. of that parcel is out of the leſſor ; and fo long as the rever- 
2+ Na, 19. R. 2. fion is out of him, he cannot have the rent of that parcel, for 
Trels. 55- 8. H. 7. the reverſion is the principal, and the rent the acceſſory, 
Dy. 247. b. and before he has recovered the principal, he cannot have 
| the acceſſory. As if a man ſeiſed of a manor to which an 


advowſon is appendant be diſſeiſed, and the diſſeiſor die 


5 ſeiſed, now if the church become void, the diſleiſee cannot 


preſent before he has recontinued the manor ; otherwiſe it 

is, if it became void during the life of the diſſeiſor, becauſe 

1 his entry was then lawful into the manor: and ſo, inaſmuch 
as the reverſion is out of him, he cannot maintain this action 
of debt. | 


(6) Nov, of Lincoln's Inn, put theſe caſes : that if lefſee for life, paying ten ſhillings 
rent, make a gift in tail without ſaying more, the donee does not hold by the ten ſhillings ; 
for the leſſee is not chargeable over as long as this eſtate continues. This ſeems the law 
of the leſſee for years, notwithſtanding that he be chargeable, but this (as he ſays} is in 
reſpe& of the contract, and not ratione terra. | 

19. R. 2. Fitz. Treſpaſs. 55. If a man be ſeiſed of a manor with a villein regardant. 
he cannot retake the villein before he hath recontinued the manor,- PER Cur. It ſcems 
the action is well maintainable againſt the firſt leſſee, although he had granted over all his 
eftate: and I have heard that it is adjudged—and notwithſtanding that the reverſion of 
Part is out of him, yet the action lies upon the firſt contract. 3. Cro. 23. [See Cowp. 


768. Dougl. 183. 187. note 59.0 


Michaelmas 


Michaelmas Term. 
25, Hen. 8. 


{1) A MAN ſeiſed of one acre of land had iſſue two ſons, 

and died; and the younger diſſeiſed the elder, and 
the elder brings aſſize, or other action on his own ſeiſin; 
and the other pleads in bar; and they are at iſſue; and found 
againſt the plaintiff by falſe oath: after which the younger 
grants a rent-charge, and before attaint brought by the 
elder, the younger dies without iſſue; ſo that the land 
deſcends to the other. Now WILLOUGHsBY aſked of the 
Judges, What remedy for the elder, to diſcharge his land ? 
And it ſeemed to them that he has no remedy, for now 
he is in as heir of his brother; and the attaint fails, for 
that the defendant, againſt whom the attaint ſhould be 
brought, is dead; and he ſhall not be remitted contrary to 
the record. 


— . — —U—— — 


ORKE puts this queſtion upon the ſtatute 21. H. 8. 

[c. 7.] which is, “ that if any maſter or miſtreſs 
&« deliver any goods to his ſervant to keep, who with- 
« draws himſelf, and goes away with the goods to the 
« intent to ſteal them, or if he embezzle the goods of his 
« maſter, or convert them to his own uſe, if the goods“ be 
« worth forty ſhillings, it ſhall be felony.” And a man de- 
livers a bond to his ſervant to receive /.20 of the obligor, 
and the ſervant receives them, and after that goes away, or con- 
verts them to his own uſe, Whether this be within the meaning 
of the ſtatute or not? And by the better opinion it is not, 
for he did not deliver to him any goods; for a bond is not 


42 Y 


a thing in value, but a ch in ation (3). And Excre- 
; | FIELDE 


1321 


A man ſhall never be 
remitted to a title which 
ſtands contradicted by a 
record. 


Nota prejudice by act in 
law. Finch. 112. B 
N. C. 119. F. fauxde 
recovery, 46. Dy. 35 
a. 376. b. 44. AM. 
35. 19. 22. H. 6. 59. 
as. 6 E. 3. 5 Þ 
H. 7. 7. b. 6. 8. 10. 
Co. 8. 3. 38. 19. H. 8. 
5. 44. E. 3. 30. Re- 
mitter ſhall not be a- 
gainſt a record. 


[ Godh. 312. & ſee Co. 
Lit. 349. b.] 


A bond is not goods or 
chattels within the ſta- 
1. H. . e. 
touching ſervants em- 
bezzling their maſters 


nos. 19. E: 6. 
Stat. 33. H. K. e. $ 


- 

L 5- b. ] 
Raſtal Felony, 10. 
Pow. 399, 400. 3. 
Inſt. 105. Crompton, 
I. P. 35. b. 12. H. 8. 
4. a. Pollard, 3. H. 7. 
12.-D. 1. H. 7. 146. 0. 
II. H. H. P. C. 50 
506. 668. 1. Hawk. 
Pl. C. 138, 739. 2. H. 
H. F. C 366, 367. 


(2) The indictment upon this Y was, feln fon carried away,” without ſaving 
Jelyniou 'y took; and the ſtatute docs not make the taking, but the carrying away, felony. 
If 1 bail goods to one to keep, ard afterwards I retoin the fame perſon in my ſervice, wha 
goes away with them, this is no! felony, 21. H. S. becauſe he was not my ſervant. Bac. 


„ 


In the caſe of Net v. Nicholſon, T. 38. Eliz. B. R. [Cro. El. 4-8. and 496. ] it was 


- 


agrced by three Judges, that by a grant of all goods and chattels, a bond paſſes. 
ENNER, Cont1a, I hat thc parclunent and wax would, but not the duty comprized in it. 


Co. Litt. 252. b. 


(3) 13. E. 4. 9. It was holden by all, except NHDHAM, that where goods are bailed by 


2 man, there he cannot take them felantoulle. 


The ftatute 21, II. S. cxcepts apprentices of any age, and foriants under sehteen years 


old. 


L 5. b. ] 
Crompton, 50. which 
is the practice at this 
day. 10. E. 4. 14. b. 
13. E. 4. 10. 10. E. 4. 
1: 2. Roll. 58. cont. 
Velv. 68. 4. H. 7. 10. 
21. E. 4. 1. Stam. 
Prerogat. 45. 22. E. 4. 
12. b. 39. H. 6. 35. b. 
36. H. 8. 59. b. Perk. 
115. Dy. 59 b. 

[2. Bac. Ab. 395. 655. 
in notis, Sheph. Touch. 
93, 94 240. 1. Br. 
Chan. Caf: 128. ] 


| 


Michaelmas Term, 25. Hen. 8. 
FIELDE faid, that if a man deliver to his apprentice wares 
or merchandizes to ſell at a market or fair, and he ſell them, 
and receive money for them, and go zway, that is not within 
the ſtatute; for he had not it by the delivery of his maſter, 
nor goes off with the things delivered to him. Quære. 


For the money was not delivered to the ſervant by the hands 
of his maſter, but of the obligor. But if one of my ſervants 


deliver to another of my ſervants my goods, and he go off 


with them; that is felony; for it ſhall be ſaid my delivery. 


And FITz HERBERT faid, that in the caſe of a bond; by a 
gift of omnia bona et catalla bonds paſs. | 


old. Note, That it is ſaid in Caylie's caſe, 8. Co. 33. That theſe words, goods and chattelc, 
in their proper natures, do not extend to bonds being choſes in action; and ſuch things by 
act in law ſhall not be transferred to a common perſon. 10. Co. 48. b. E. z. Jac. B. R. 


Junnel brings an action of trover againſt Roberts, and declares for goods and chattcls, viz. a 


bond in which I. was bound to the plaintiff in forty pounds. It was adjudged an inſufficient 
declaration, becauſe a bond is not goods or chattels ; for by cancelling; the nature of it it 
altered from a chattel. 


* 


— —w  _—_——— . — —— — 


Writ de idanptitate no- Notes THAT it was agreed by THE CouRT, That a 
Maris. man ſhall never have a writ de idemptitate nominis, 
. N. . 7. 27. | 2 | 

H. 8. 1. 1. 2. H. 5. where there are two of the name of Baptiſm; but always 


L it lies of ſurnames (a). 
(a) This writ is now obſolete. 


Michaelmas Term, 
26. Hen. 8. 


Knolles' Caſe. 


A rent may not be de. (x) MONTAG UE moved this caſe: One Thomas 
n Knolles was ſeiſed of lands deviſable (5), and made 


chattel, ſhall go to the | 
executors. a leaſe for years rendering rent, and deviſed this rent to a 


(1) M. 40. and 41. El. B. R. Ardes and IWathin's Caſe, | Cro. Eliz. 637. 651. Mo. $49-] 
adjudged, that the deviſe is good, and the deviſee may bring an action of debt for the rent. 
See Lambert's Perambulat. de Kent 547. 22. Al, 98. by judgment, that a rent out of land 
deviſable, is deviſable. 4. E. 3. 32. F. Dower 113. adjudged, that a woman {hail be en- 
dowed of a moicty of ſuch rent according to the cuſtom, and there holden, that if it be 1 

nove 


W 


— 


(5) Now in conſequence of the ſtatute \ lands. In caſe of copyhold lands, they muſt 
\ 32. H. 8. c. 1. explained by 34. H. 8. c. 5. | be firſt ſurrendered in the life-time of the 
and the ſubſequent ſtatute of 12. Cha. 2. c.24. | teftator to the uſe of his will. 

all lands are deviſable except copy hold 


ſtranger ; 


a 


payment of the twenty pounds without an acquittance, or not? 


Michaelmas Term, 26. Hen. 8. 


ftranger, and died, and the ſtranger is ſeiſed of the rent, and Dyer, 240. 179. b. 17. 


7 . | . - A 4 && > T% 
dies: Whether his heir or his executors ſhould have this 00. A = 4 3. 48. 


| ö 48 F. Avowry 180. 11. 
rent, or not? And BALDWIN, Chief Juſtice, and SHELLEY, "pt Tr 51 . 4 
ſaid, that no deviſe lies of a rent, for that it is a new thing, Lit. pl. 58 5. What is 


to which the cuſtom runs not. (2) And ſo ſaid SHELLEY, Ge Ty. Gn Be: + 
that he was always of opinion, notwithſtanding FiTzj. 1. And. 191. 22+. 


f . Noy. 15. 26. H. 8. 4. b. 
was contrary, that a rent- charge out of Gavelkind is gy, . 9. 2. pany 


not departible, but if it be reſerved on a leaſe fo as it is in- 1 H. 1 7. b. 38. AM. 
5 SOT 268. 4. E. 3. 63. 31. 
cidental to the reverſion, peradventure it is departible; and H. 6. 11. b. 4. E. 3. 32. 


that point he would willingly learn. But as to the laſt 8 3 oe =? 5 


point, whether the executors or the heir ſhould have it, it is 41. Dyer, 110. b. 
clear that the executors ſhall have it, for their teſtator never #7, © 3 . Lit. 


| 168. F. N. 120. 1. 
had but a chattel in it. 1. Inſt. 46. b. 


3. b. 


Robinſ. on Gavelk. S0. Sx. Co. Litt. 111. a. & Mr. Hargrave's note (5) there. 5. Com. Dig. 
423- 424. Bac. Ab. Rent (H.) 1. Hen. Bl. 26. note. ] 


novel rent, it docs not follow the nzture of the land; and 45. E. 3. 2. a. adjudged, that 
antient demeſne is a good plea in f ge for rent, infra, fol. 8. p. 14. 21. E. 4. 3. à. 
An uſe follows the nature of the land, infra, fol. 11. p. 42. Lord Ross cate. Litt. p. 314- 
M. 31. and 32. Eliz. in C. B. in the argument of $ Trevillian's caſe, Rot. 2998. AN DER 
SON cited a caſe, E. 24. El. C. B. ꝙ Nervey Miller's caſe v. Stanton, in Kent In an avowry, 
a man pleads a deviſe to him of a rent out of lands, &c. and by the Court, on de- 
murrer, it was held a void plca, for it was not thewn that the land out of which &c. was focage 
tenure. 31. H. 6. 15. b. 7. H. 6. 35. b. For + rent out of ancient demeſne lands, 
aſſize does not lie at common law. Fitz. Ancient Demeſne 41. 9. E. z. 8. and 13. E. 2. 
F. Ancient Demeſne 36. If a man have common in ancient demeſne land appurtenant to 
land which is frank fee, the common is frank fee. So if rent be granted our of land of 
Gavelkind cuſtom, and of land at common law, and the grantee die, having divers ſons, 


the eldeſt only ſhall have all the rent. Adjudged 51. E. fol. 25. pl. 23. 14. H. >. b. 


4 
In orig. account. 


"Ip 


+ In orig. ans. 


—————  q_m—__—__—_ 


* 


(3) A MAN bargains and ſells Ris manor (for twenty * 6, a.] 


pounds to be paid at a certain Feaſt) by indenture 5 To debt on an inden- 
ture ſor tae payment of 


and in the indenture are divers other covenants, and at the a ſum of money, pay- 
ment without an ac- 
quittance 15 no plea, 
covenants and payments ſpecified in the ſame indenture, and ſCro. Jac. 372. Cro. 
binds himſelf in forty pounds. Now in an action of debt — 1 Ty wad apa 
brought for the forty pounds; Whether defendant can plead B. N. C. 1. 

| . . 
x. . 7. i d. per 
And it ſeemed to SPELMAN, FITZHERBERT, and SHELLEY, Brian, 7. E. 3. 15. b. 


21. E. 4 42. b. 22. H. 
that he cannot. Yet uære, for there are many precedents 6. 57. b. 22. 1. H. 7. 


laſt one for the performance and obſervance of all and ſingular 


(3) Dy. fol. 25. b. and 51. a. And it ſeems that this is like a bond with a con tion, for 


9 5 he is bound in the greater to pay the leſs, and differs from H. 28. H. #. Iaf. 25. b. 
o . . Jo 3 b. 


C . 8 


6. a. ] Michaelmas Term, 26. Hen. 8. 


74. b. 28. H. 8. 2g. to the contrary, for that very Term, Rot. . . . in Coventry, 
rol *. 4 po * 1 22 between & Greſtoold andTrye, the contrary is pleaded.— Quære. 
3. 4 Br. Dett 173. It is likely to be a matter of law in the king's bench, &c. 

4. H. 7. 8. 19. E. 4. | 

2. a. $5. Co. 43. a. 42. E. 3. 13. b. 6. Co. 43. & 44 33. H. 6.4.4. 11. H. 7.4 b. 22.H.6 
52. b. Bro. Dett 73. 


—— —— 


Clotworthy againſt Kingfland and Others. 


 Formedonagainſt three, (4) AA FORMEDON was brought by one T. Clit- 


two confeſs the action, , 2 
the third pleads 3 worthy againſt three, viz. Kingſland, I. Clotworthy, 


— * on do gon and J. Eaflchurch, and K. and I. C. appear by one attorney, 


other having any thing and Faftchurch by another. And X. and J. C. confeſs the 
Ne 75 action. Eaſtchurch ſays, that he held on the day of the writ 
fue; and demandant purchaſed juintly with X. aforeſaid, without this, that J. C. 
ſhall rot have judgment | 


againſt the others till had any thing in the land on the day of the writ purchaſed 
the ifſue be tried. and as to his moiety of the tenements aforeſaid, he vouches a 
2 . 288 ſtranger ſummoned in the county aforeſaid, by aid of the 
14. b. 7. I. 6. 34. a Court; and the demandant maintains his writ, viz. that 
41: E. 3. 20. b. 5. H. the three were jointenants, as the writ ſuppoſes; and this he 


5. 4- a. That it 15 ne- 
ceſſary to plead over, prays may be enquired of by the country, and the faid Eft- 


Mg by els church doth the like. And this was holden good pleading, 
13. 14. and a good iſſue by the Court, and the demandant not to 


8. Af, 26. That he : _ : 
3 ES replication P12) judgment of any part till the itlue be tried. 
but to mainta:n his writ. = | ; 
37. H. 6.16. b. 6. H. 7. f. b. 9. H. 6. 34-2. 9. E. 4. 36.4. 41. E. 3.4 44. E. 3. 23. 46. E. 3 
15. b. Inſt. 260. 


b 
é— 
— — 
— 


Eaſter Term, 
28. Hen. 8. 


„„ — 


— 


Leffee by incenture co- 
venants and grants, that 
jf he, his executors 
or aſſigns, aliene, the 


(1) LEASE is made by indenture for certain years, 
and the leſſee covenants, and grants to the leſſor, 
that if he, or his executors, or aſſigns, aliene the term, that 


(1) See the caſe of Martin Dockuroy in 27. H. 8. 15. there it appears, that there is no 
condition. But Brote, in the Commentarics 139. cites this to be na condition. 9. H. 6. 35+ 
Waſte 39. A man makes a leaſe without impeachment of waſte, with a proviſo, that he 
ſhould not deftroy houſes wilfully. 29. Aﬀ. 23. Partition between parceners and grant of 
rent, and not ſaid to take from any ſoil, 

26. Eliz. S Lrrnard's caſe, A man leaſed for years upon condition, that the leſſee ſhou!d 
not aifizn it over. The leſſce acknowledged a ſtatute ; the term is extended. WALTERS 
cited this, reſolved to be 2 breach of the condition, although they come in in the 7%, and 
by act of law, [Bur ſec at thc end of Cruſoe v. Bugby, 3. Will. 237. 
| then 


* 


= 


Eaſter Term, 28. Hen. 8. 


then it ſhould be lawful for the leſſor and his heirs to enter, 
and ouſt the termor. The leſſee makes his wife his executrix, 
and dies; the wife takes a huſband, and the huſband alienes 


the term; and the leſſor, before any entry, makes leaſe of 


that land for a term of years, &c. Three points are to be 
conſidered in this caſe: Firſt, If this grant and covenant 
made on the part of the leſſee be a condition that gives ad- 
vantage to the leſſor to enter or not. (2) And it ſeemed 


to *MARvYNE and SHELLEY, that it did not: but it is a 


conſtant principle, that a condition may not be reſerved nor 
made by any one, unleſs on the part of the leſſor, ſeoffor, 
or donor, for the condition is annexed to the thing given or 
leaſed: and it is not like a rent or a common, the which the 
leſſee may well grant to the leſſor, for it is not a condition 
that can defeat his eſtate, &c. And altnough FITZHERBERT 
ſaid, that all the grants, covenants, and words in an inden- 
ture are the grant and agreement of both parties, and is only 
one deed (as he had argued), yet the covenants and grants 
which ariſe from one party are not the covenants and grants 
of the other party. And the common pleading in debt on 
bond, or a ſum contained in an indenture, proves this: De- 
fendant ſnall not be driven to plead performance of more than 
his own conditions and grants, and ſhall not meddle with 
the covenants made by the plaintiff; which is a proof that 
although it be but one decd, yet the grants and covenants 
are ſeveral. (3) And it in no wiſe reſembles the caſe which 
FITZHERBERT hath put, That if an indenture run thus, viz. 


« Jt is witneſſed, that it is covenanted, granted, and agreed 


« between the aforeſaid parties, that one ſhall have certain 
« land for years or otherwiſe, and that he ſhall not altene,” 
that is a good condition, for thoſe words are ſpoken in the 
third perſon, and ſuit equally well to the leſſor and leflee, fo 
no reſemblance. And fo MARVYNE ſaid, that it is a book 
caſe, that if a man grant an annuity /mpliciter, and the 


grantee grant for the ſame annuity to give him counſel, ſtill 


if he do not give him counſel, the annuity is not determined 
by this condition, But FITZHERBERT argued to the con- 
trary, (4) The ſecond point is, Whether the condition be 


J 6. a.] 


le ſſor may enter; then 
makes his wife execu- 
trix and dies; her ſecond 
huſband is aſſignee in 
law ſufficient to defeat 
the leaſe. 
But whether the cove- 
nant above, on the part 
of the leſſee only, make 
a condition, qu. 
And if he aliene, the 
leſſor, without entry, 
cannot make anew leaſe, 
*[6.b.] 
3- Cro. 757. 208. 4. 
Mar. 152. a. 10. Aff, 
15. 10. E. 3. Aſſ. 161. 
Dyer, 45. a. 56. b. 
Owen, 14. 
14. H. 6. 23. Pl. 134. 
4 7 & 27. H. 8. 
17. a. Plow. 132. a. 
139. 142. a. 27. H. 8. 
b 


15. b. 

[Dy. 65. b.] 

Plow. 133. Dy. 311. 
I4. a. Litt. 47. 80. b. 
2. Co. 70. 1. 1. Inft. 


237. 


[ Cro. Jac. 398. 2. Bulſt. 
290. Ow. 151. 1. Leon. 
245. 2. Com. Dig. 438. 
1. Wood's Conv. Tit. 
Coverant (F) Sheph. 
Toush. 51. 120. Co. 
Lit. 203. b. Mr. Hargr. 
note (1) 

11. H. 7. 22. b. Plow. 
134. a. 21. H. 6. 51. b. 
95. H. 6. 33. F. N. 
toppel 57. Poſt. 13. b. 
57. A. 

3. Cro. 202. 33. H. 6. 
9. 65. 152. apres. 9. 
H. 6. 35. a. Dy. 91. b. 
15. E. 2. a. 39. H. 6. 
9. b. 17. E. 3. 9. F. 
Avowry 95. 5. E. 2. 
Annuity 44. The book 
is againſt Marvin and 
Annuity 27. & 30. 8. 
H. 6. 23. Godb. 99. 
Vide 9. Co. 10. for the 
reaſon of the caſe cited. 
35- H. 6. proves this 
difference, and fol. 79. 
Is. H. 7. 10. b. 9. 
15. E. 4. 20. 3. b. 6. 
E. 6. 76. a. Jo 20. 


(4) It was adjudged 25. Eliz. in C. B. Leaſe on condition, that neither leſſee nor his 
&/igns ſhould grant. Adminiſtrator is a//gner, and if he grant, the condition is broken. 
dec Plow, 192. The huſband ſhall be in from the demiſe. | 

T. 3. Jac. B. R. Horton and Barton's caſe, the opinion of YELVERToONwN. [Cro. Jac. 74. 


dee alſo Rey v. Galliers 2. Term Rep. 133. and Ree v. Harriſon, ib. 425.] 
C 2 


broken 


_ 
- *— — — 
. 


"% 


C 6. b.] 
Latch. 20 31. H. 8. 
45. 4. 


27. H. 8. 2. a. Execu- 
tor is aſſignee in law. 
10. AM. 5. & 10. E. 3. 
41. It ſeems that a 
diſſeiſor ſhall be called 
an aſſignee, 29. E. 3. 
48. Voucher 3. 12 


30. E. 3. 14. b. That 


the huſband is voucher, 


by reaſon of the grant 


of the ward of the wife. 


2. E. 3. 15. a. Dy. 45. 
b. 65. b. 178. pl. 36. 


5. Co. 19. 3. E. 3. 15. 


a. 5. Co. 17. a. Mo. 


11. 3. Cro. 816. 6. 


Co. 36. a. 1. Rol. Rep 
70. 136. 198. Mo. 21. 
Dy. 13. a. Plew. 191. 
118. 47. E. 3. 13. b. 
7. H. 6. 12. 1. 2. Note, 
Dr. Ridley 217. Plow. 
259. a. Cannot be in 
this caſe aſſignee in deed. 
21. H. 7. 29. b. 21. E. 
4. 4. b. Plo. 418. 6. 
16. Eliz. 331. a 26. 
8. 3.7. 1&6 BH. 4 
24 b. 5. Co. 36. 43. 
E. 3. 10. b. Dy. 183. 
e 
264. 4. Co. 80. b. 4. 
Cro. 26. 9. E. 4. 42. 
per page & 39. H. 6. 
T5. b. 


Eaſter Term, 28. Hen. 8. 


broken by the alienation of the ſecond huſband, or not ? And, 
by ENGLEFIELDE, this is a doubtful point ; and becauſe he 
had not heard the caſe before, he would not ſpeak unad- 
viſedly. But BAT DPWIN, Chief Juſtice, argued, that the 
condition is not broken, inaſmuch as the huſband who 
alie nes, cannot be called aſſignee; becauſe his eſtate is cre. 
ated by the law, and he comes not to the term by the aſſign- 
ment of any one; any more than a tenant by the curteſy, 
&c. And ſo if the caſe were, that the leaſe had been made 
in ſuch manner to a villein, and the lord of the villein enters 
and alienes, this is not a breach of the condition ; for that a 
condition ſhall not be taken in a greater latitude than it 
imports, and the lord is in by his title, by the law, and by 
aſſignment from none; wherefore, &. (5) Browne 
and SHELLEY ſaid, that an aſſignment or gift in law is as 
binding as an aſſignment in deed, for by the marriage, the 


term veſts in the huſband in the ſame manner as a gift from 


the wife; and ſo, by reaſon of the marriage, he hath the 
term in effect as in right of his wife; ſo that the wife ſhall 
have it, if the huſband do not aliene it, and not the executors 
* of the huſband, for it is a chattel real; but of mere chattels 
perſonal it is otherwiſe. And this land 1s tied with this 
condition, in whoſe hands ſoever it come; wherefore, &c. 
FITZz HERBERT argued, that the ſale by the huſband is not 


2 3 pay good, inaſmuch as it would be contrary to reaſon that the 
393. 103. 403] ſale ſhould be good made by other than by the executor, 
2. H. b. 37. Aſſ. 5 | . 

11. * 2 » and the huſband is not executor, &. And there is a diffe- 


"Ik 9 * H. 6. rence between a term which a woman has in her own right, 
$1.4: „ 3: rs. : 1 a 
13. Co. 122. pl. 74. and a term which ſhe has as executrix; (6) for in the firſt 


Fitz. Executor 119. 3 . 3 * 
Moor. 358. Owen 56. caſe, the huſband is poſſeſſed of it ſolely in his own right» to 


(5) 43. Eliz. Mr. Maſon's Rep. and H. 5. Eliz. Mc. Randal's Rep. Leſtec cove- 
nants, that neither he nor his aſſigns ſhould cut trees during the years z he died inteſtate; 
the adminiſtrator cuts trees; and it is a breach of covenant, by the Court; and o E. 28. Eliz. 
Elimnore's Caſe (a) of alie narion by adminiſtrator, adjudged upon demurrer : and there MEAD 
Put the very point herein D VHR, and held, that it is à breach of the condition. GLax VIL, 
on the 26th of February 1629, in his lecture on the ſtatute 21. Jac. of monopolies, put this 
caſe : If the feme jolc have a patent for the ſole uſe of a new trade invented by her, and atter- 
wards take huſband, that the huſband ſhall have advantage of it wirkin the ſtatute, for he 
is aſſignee in law. M. 2. Eliz. Leaſe for years to the baron and feme, with proviſo, that 
if poſſeflion of the ſame land ſhould come into + other hands than t!.e baron, feme, and their 
Iſſue, that the lord, upon tender of one hundred pounds, may enter. The baron died, the 
feme married again, the lord tendered one hundred pounds, and entered. DyrR and 
BON, That it is lawful, for it is the act of the feme. Wer, contra. For it is the att 
of the law, and the baron, during the life of the feme, is poſſeſſed in right of his wife; 
otherwiſe it would be if the feme had been dead, 


— 2 


— 


(a) Probably Sir William Meore's caſe, Cro. Eliz. 26. 
+ Orig. enter. 


{cll, 


S Þ 


8 


to 
be 
V 
in 


Eaſter Term, 28. Hen. 8. 


the ſurvive the huſband, and not the executors ; but ſuch 
things as the wife has, as executrix, the huſband cannot give 
or aliene. But the whole Court was contrary, &c. And as 
to the laſt point, it ſeemed to all that the leaſe is not good, 
becauſe the land is not adjudged to be in him before entry, 
Wherefore guære, becauſe MARVYNEand BrRowNE demurred 
in judgment. 


[ 7.2} 


ſell, loſe, and forfeit : yet he agreed that ſhe ſhall have it, if Plo. 133. b. 1. Mar. 


102. b. 14. H. 8. 18. 
14. Aſſ. 11. Regiſter 
227. 18. E. 4- 25. 22. 
E. 4. 13. Dy. 122. b. 
374. 686, Plow. 136. 
a. 3. Co. 64. b. See 
the opinion in Plowden 
133. by which it ap- 
pears, that there is no 
doubt, but that ſuch leſ- 
ſor cannot make another 
leaſe before hisentry. 


[Doug]. 484. See Mr. Butler's note (3) to Co. Lit. 263. a.] 


ä 


(7) JN a præcipe quod reddat, the tenant vouches, and a 
ſummoneas ad warrantizandum awarded. And the 
ſheriff returns, that the vouchee is dead. Now it was moved, 
whether the tenant might revouch one at large, as ſon and 
heir; and pray that for his nonage the parol might demur. 
And it ſeemed clear to the Court, that if he were not within 
age, he might well vouch at large, inaſmuch as the firſt 
vouchee had never entered into the warranty; but whether 
he might vouch one within age they would be adviſed, &c. 


7. Aſſ. 4. 7. H. 4. 15.2. 4. H. 4 2. a. 50. E. 3. 2. b. 13. H. 7. 25.4. 
—³ ͤ⁴99 . — —— 


(8) AE AN poſſeſſed of a term for forty years makes 

his will; and thereby wills, “ that H. his eldeſt 
« daughter ſhall have the term to her and the heirs of her 
« body begotten; the remainder (if ſhe die without iſſue 
« within the term) to C. his ſecond daughter in tail, &c.“ 
and the eldeſt daughter marries and dies without iſſue within 
the term, and after her death the huſband ſold the term ; the 
queſtion was, What remedy hath the younger daughter ? 


And BaLDwin and SHELLEY held, that ſhe hath none, 
for it is contrary to law that a term may be limited in re- 


mainder any more than other chattel perfonal, as a cup, or 
other chattel; as a remainder of books in 34. or 35. H. 6. 
37. H. 6. 30.] is void. So it appeared to them that the 
ſale by the huſband is good enough and indefeaſible. (9) Ex- 


The vouchee dying be- 
fore he enters into the 
warranty, the tenant 
may revouch at large the 
ſon and heir, if he be of 
full age. Aliter quere. 


. E. 3. 27. b. 41. 
E. 3. 29. and 30. E. 3. 
24- 39. 71. 8. H. 7. 
6 b. That he may vouch 
ſhew cauſe. Fitz. Vou · 
cher 130. 3. 220. 7I; 
Fitz. Voucher 104. 23. 


[Booth Real Actions 49. 


A remainder of a term 
for years cannct be li- 
mited over after an eſ- 
tate tail. 


8. Co. 94. a. Dy. 74. a. 
Plow. 18. 59. 4. 8. Co, 
66. b. 91. a. 10. Co. 
53. a. 87. 

Plow. 520. a. 6. E. 6. 
74. b. 4. Mar. 140. a. 
10. Eliz. 277 b. 19. 
Eliz. 358. b. 359. Dier, 
253. b. 1. Bulſt. 191. 
2. Cro. Jac. 461. Moor, 
758. Went. 334. 

10. Co. 47. 

Palm. 334. 

Plow. 542. b. 521. b. 
516. B. N. C. 20g. 


334. 338. 437. Bro. 
Chattels 23. Done 57. 


GLEFTELDE 


(8), (9) I. S. having by leaſe for many years divers meſſuages in D. and S. deviſes all 
is leaſcs to A, his couſin, ſaving the leaſes of the meſſuages in F. which he wills the chil- 
dren of his couſin A. to have after the death of the ſaid A. ; and beſides makes A. his 


exgcutor, who enters generally, and afterwards, fur conſideration of money, ſells all rhe 


2 


I 


meſſuages 


— 
m 5 
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GLEFIELDE thought that it might remain, for that it is by 
will, and the intention of the maker ſhall be conſtrued; and 
that was no more, than if it ſhould happen that the eldeſt 
daughter die without iſſue within the term, that the ſecond 
daughter ſhould have it; and he thought it might remain 
immediately after her death, and that the ſecond daughter 
might enter, &. BAaLpwin. This is not like your caſe; 
for I readily agree, that if a man deviſe his term to one upon 
Plow. 523. ſuch condition, that if he die within the term a ftranger 
[. b.] ſhould have it, in that caſe he does not give all his“ term 
and intereſt to him, but ſo much of the term as runs during 
his life, and the reſidue the ſtranger ſhall have: but in our 
caſe he deviſes all the term entire to his eldeſt daughter ; 
wherefore it does not reſemble, &c. And he ſaid, that he 
had moved this very queſtion when he was ſerjeant, and the 

Court were of his preſent opinion, &c. (a) 
meſſuages demiſed. And it was holden as a rule, by many ſkilled in the law, that there 
is no remedy in chanccry againſt a purchaſer who comes in for valuable conſideration ; 
and ſo it was ruled in the exchequer chamber, in the caſe of ꝙ Cult of Winchefter again 
Sir Daniel Norton, who had purchaſed the tithes of Hi//ſe for leſs money than they were 
worth. And there is clearly no remedy in law againſt the executor. Quere, If in equity? 
Hut it reſembles a petition between a father executor and an infant. And they held this 


caſe of a term to be like a caſe of land of inheritance, which is deviſed to the ſon after the 
death of the wife; for there, by implication, the wife has an eſtate for life. 


tl. 


| 


_ 
* 


* 


(a) How far a deviſe of perſonal property, | a remainder over of a chattel real, is held 
limited over to take effect after the death of | bad, both as to the remainder over, and fur- 
the firſt deviſee, was good, was the ſubject of | ther as to the intail, and the complete pro- 


much litigation formerly, and a diſtinction 
has been drawn which runs through all the 
old caſes upon this ſubject, namely, That 
where the uſe of perſonal property is left to 
one, with remainder over upon his death to 
another, the remainder over ſhall be good; 
but where the chattel itfelf is given to one 


for lifc, remainder over to another, in that 


caſe the remainder over is bad; as by the 
gift of a chattel for a moment, the entire 
roperty is paſſed for ever: but a more li- 
oe conſtruction has long prevailed, and 


the Courts have confidercd the ute only as 


pathng under ſuch general deviſes, ſo as beſt 
ro give effect to the intentions of teſtators. 
Wherefore limitations of perſonal ecftat< 
have been frequently held to be good; as in 
Hyd: v. P zrratt and Anuther, 1. Peere Wii- 
liams 1. Still however the caſe in DYER, 
as it ſtands, is law, and a deviſe in tail with 


perty is veſted in the firſt deviſec, and his 
executors, ſo that be may diſpoſe of it as he 
pleaſes ; which if he do not, his executors, 
aud not his iſſue, ſhall have it. However, 
terms for years and perſonal chattels may 
be ſo ſettled as to anſwer the purpoſes of 
'* an entail, for they may be entailed by exe- 
* cutory deviſe, or by deed of truſt, as far 
*« as the duration of lives in eſſe, and 21 ycars 
after.“ Sce Mr. Hargrave's note, Co. 
Litt. 20. a. b. laſt edit. and the caſcs there 
cited. Sce alſo Ty//en v. Tyſſen, 1. P. W. 
500, Upwell v. Hulſry, 1. P. W. 651. Folr 
v. Bine, 1. Br. Chan. Caſcs 274. Frarne's 
Contingent Remainders an. Executory Deviſes, 
zd. edit. P. 304. 320. 342. 372. & icq. 
1. Term Rep. 593. 2. Term Rep. 720. 
1. Br. Chan. Caſ. 170. 187. 2. Br. Chan. 


| Cal: 553 570. 


(10) MOLN- 


2 


S Ga. 


„ 08 3 3 
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(10) Mou TAG UE aſked, if a man ſhall have exe- 2 


cution of the profits of an office of Filazer upon a ken in execution upon 
ſtatute, inaſmuch as he ſhall have an aſſize of it as of a free- * ſtatute. 


| ; . E. 4. 29. b. F. Vou- 
hold. And SHELLEY faid, That he ſhould not, for a man 7; © + 39. © 2 


can never have a thing extended on an execution, unleſs he 2. Inſt. 412. 41. 2. H. 


may grant and aſſign it; and the office of Filazer cannot be x * 2 


granted, inaſmuch as he is an officer of the court, and does in groſs, and ſo it ſeems 
the buſineſs of the court, and not his own buſineſs ; and it is ROW * 


an office of truſt, which cannot be aſſigned, as the office of yo. ye 1 . 3 


carver at my table cannot be aſſigned; wherefore, &c. b. Perk. 99. 101. 
Jones 121. Hen. Black. 
322. 627. 3. Term Rep. 681. 4. Term Rep. 248. Caſ. in Chan. 39.] 


(10) 21. E. 3. 4. and 16. Fitz. /ci. fa. 111. where an elegit was ſued upon damages 
recovered on treſpaſs, and it ſeemed, he ought only to rake ſuch things as accrue by the 
law as a garden, and not to cut the trees, 


Trinity Term, 
28. Hen. 8. ſince the Conqueſt, 


The Abbot of Bury againſt Bokenham. 
(11) THE Abbot of Bury brought a wRIT oF wARD againſt The heir of cy gue 


in fee, wh the 
Elizabeth Bokenham of a plea, that ſhe render up 4 * ho _ had 


to him John Bokenham, ſon and heir of T. B. the cuſtody _—_— wr ans — 


of whom belongeth to him the faid abbot, for that the addition of a particular 


aforeſaid 7. held his lands of the aforeſaid abbot, by knight's Heng the parncntar . 


ſervice, &c. and declared that Try, Knight, and others, were Pant (5). 


: 5 : Hil. ult. rot. 420. but 
ſeiſed of the manor of Brombhall, Sc. in their demeſne, as no — Branch given 


of fee, to the uſe of the ſaid T. B. and his heirs; and being _ . ? 
: 21140 


ſo ſeiſed, held the ſaid manor of the abbot by the ſervices of [ Bendl. 16. ä 
two parts of a knight's fee, of which ſervices, &c. (12) Ag 200 + 
And the faid Tey and others ſo being ſeiſed, inter alia 3. Leon. 25. Hob. 
enfeoffed J. Jennor and others in fee to the uſe of the ſaid _ 

T. B. and the aforeſaid Elizabeth, then his wife, for the 

term of the life of her Eliz. and after the death of the 

ſaid Eliz. to the uſe of the ſaid T. B. and his heirs : 

and the ſaid Jennor and others, fo being ſeiſed of the ſaid 


uſe, the aforeſaid T. B. died, the aforeſaid J. B. the fon and 


1— 


— 


(9) Wardſhip with the reſt of the feudal ſervices was aboliſhed by 12. Car. 2. c. 24. 
C 4 heir 


[ 7. b. ] 


Poſt. 211. I 
Poſt. $3. b. 


E 


Poſt. 130. a. 


Pcit. 54. b. 
Moor. 177. 


9. E 4. 18. 


Dier, 237. a. b. Fit. 
Gard. 8. 23. 28. E. z. 
93. 11. H. 7. 19. A. 
. 
Gard. 18. 142. Br. 
Gard. 100. 1. Co. 92. 
i. ©: Br. 
Gard. 93. 9. Co. 126. 
Litt. & 114. 


Lit. 25. a. Tenant by 
the curteſy is tenant to 
the avowry, Fit. Qua. 
Imp. 159. Ibid. 71. 
EF. N. B. 163. 14. 
H. 6. 25. Dyer, 140. 
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heir of the ſaid T. being within the age of twenty-one years, 
by reaſon whereof the cuſtody of the faid J. B. belongs to 
the ſaid abbot; ard the aforeſaid E. the ſaid abbot unjuſtly 
deforceth thereof, &c. To this count the tenant demurred 
in law. MARVLYNE. The writ ſuppoſeth that Bokenham 
holds of him by knight's ſervice, and the count is not 
ſupported\by that; becauſe he counteth, that Bokenham is 
only ſeiſed of an uſe, and that the feoffees were tenants, and 
for that the count * is not warranted by the writ. (13) 
And as to the matter in law, viz. Whether the ſon of 
Bakenham ſhall be in ward or not, it ſeems that he ſhall 
be out of ward. For the ſtatute 4. Hen. 7. [c. 17.] which 
gives, that the heir of him to whom the uſe belongs ſhall be 
in ward, as if his father had died ſeiſed in his demeſne, proves 


that the uſe ſhall make the heir liable to wardſhip, in the ſame 


manner as if the poſſeſſion had been in Bokenham : if then it 
be ſo, the caſe would have been clear, that if the feoffces 
had executed the eſtate in poſſeſſion to Bokenham and his 
wife for the term of the life of the wife, and to the heirs of 
Boten bam, that in that caſe, inaſmuch as the lord hath his 
tenant upon whom his avowry reſts, viz. the wife, the heir 
of the huſband ſhall not be in ward. And this the common 
caſe proves, viz. If the tenant make a leaſe for life, remain- 
der in fee to a ſtranger, if he in remainder die living the 
particular tenant, his heir within age ſhall be out of ward. 
{14) So it is if a woman tenant take huſband, and have 
iſſue within age, and die, the huſband being tenant by the 
curteſy, and tenant to the avowry of the lord, the iſſue 
{hall be out of ward: and ſo the feoffees have authority to 
ſell the land to one who has not notice of the uſe, and that 
diveſts the uſe from the feoffor. And for the like reaſon that 
the feoffees may ſell the land, and alter the poſſeſſion of it, 
for the ſame reaſon they may limit the uſe to whom they 
pleaſe : as in aſſize of rent, ancient demeſne of land is a good 


- plea, for that they have authority to hold plea of the land out 


of which the rent is iſſuant, and d ſortiori of the rent; where- 
fore, &c. And ſo, for another reaſon, admit that the feoffees 
have not ſuch authority to alter the uſe without the aſſent of 
the feoffor, yet inaſmuch as they have intermeddled with the 
land and the uſe, they have gained thereby a new uſe, and 
have given and limited 1t to Bokenbham and his wife; and 


that is not the ancient uſe and fee-ſimple, but a new uſe. 


(15) As 
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(15) As if tenant in tail make 


(8.4. ] 


a leaſe for his own life, Ts * . * 


remainder to the donor in fee, that gift of the fee is void, judged in Sir William 


:naſmuch as he had the fee before; but if he make a leaſe for 
term of auter vie, remainder to the donor, that veſts a new 
fee in him, for that by the diſcontinuance he diveſts the 
ancient fee ſimple out of him, and gives him a new one; ſo 


it is of tenant for term of life, &c. Wherefore, for all theſe 


cauſes, the heir of Bokenham ſhall be out of ward.— 
KNn1GHTLEY, contra. And as to the exception to the 
count, it is of no conſequence, for in many caſes a man ſhall 
have a general writ, and a ſpecial count. (16) As if a man 
ſhall have warrantia charte, ſuppoling by the writ unde 
chartam habet; and he counteth on a warranty for homage 
aunceſtrel ; ſo here the ſtatute gives the wardſhip of the heir 
of him who hath the uſe, but does not thereby give any 
ſpecial writ, but that writ which was before. As is the 
ſtatute made in the time of Hen. 7. [II. H. 6. c. 5.] that 
if tenant for life or years * grant over his eſtate to his uſe, 
the action of waſte will lie againſt him, ſuppoſing that he 
holds for term of life or years, becauſe no writ of other 
form is given upon the caſe by the ſtatute, no more in this 
caſe. (17) And as to the matter, if a man look to the 
ftatute 4. H. 7. [c. 17.] it depends upon two branches: the 
one is, if no will be declared, he ſhall be in ward : the other 
is, that he ſhall be in ward, as if the father had died ſeiſed. 
FIRST, It ſeems, that the firſt branch here is not obſerved, 
for it appears that no will is declared, nor any requeſt made 
by ce/tuy que uſe to the feoffees to make any feoffment to 
others for his uſe, and the uſe of his wife, nor any conſide- 
ration to alter the ancient uſe; but if it had been at the 
requeſt of Bokenham, it would have enforced the matter. 
But here the feoffees have made a feoffment, and limited the 
uſe of their own heads, without the deſire of ce/tuy que uſe ; 
which they could not do, as it ſeems, as the caſe is here. 
(18) And yet in ſome caſes I will readily grant, that the 
feoffees to an uſe of their own authority may diveſt and alter 
the ufẽ of their feoffor ; and that is in three caſes, viz. by 
reaſon of perſon, by reaſon of eſtate, and by reaſon of a 
tcoffment made to one for a certain ſum of money bond frde, 
and who hath not notice of the former uſe. The firſt is, if 
the feoffees enfeoff the king, he hath ſuch prerogative of 
perſon that he cannot be enfeoffed to an uſe. So it is of a 


teoſfment 


Aſton's caſe, that it was 
a diſcontinuance. See 


139. b. 9. E. 4. 24. b. 


[4 B. M. 2418. 
3. Wilſ. 61. 141. 

2. Black. 722. ] 

FR. 134- 7. KHK. 7. 
S. Litt. 14. F. N. B 


60. d. Dy. 38% b.- 


30. E. 3. 13. b. Fulb. 
60. d. 38. H. 6. 11. a. 


18. b. 


Raſtal, Waſte g. 
Fit. Nat. Br. 59. E. 


17. H. 8. 3. b, 


[ Gilb. Law of Uſes, 
180. ] 


Plow. 238. b. 
Plow. 23. b. 351. a. 
Mo. 374. 2. Cro. 150. 
„ „ „ „„ „ 
Plow. 242. b Coke, 
121. b. Dyer, 155. a. 
283 b. 146, 7. 
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[ 9. a. J 
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326. a. Br. Gard. 93. 
& Livery 61. 1. H. 5. 
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Vid. 1. Inſt, 33 f. a, 
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feoffment made to an abbot and convent, they have not 


capacity to take for the uſe of another, but ſolely for their 


own uſe. The ſecond is, by reaſon of eſtate; as if the 
feoffees make a leaſe for life on an eſtate tail: in theſe caſes, 
if they be argued cloſely, the law will prove that the leſſee 
or donee cannot be ſeiſed to an uſe. The third, by reaſon of 
ſeoffment made for money bond fide to one who hath not 
notice of the uſe; but if he hath notice of the uſe, although 


he hath given money, that ſhall not change the ut, 


(19) Here then the caſe is otherwiſe, for the feoffees newly 
enfeoffed are ſuch perſons as may well be ſeiſed of an uſe; 


and ſo they have no particular eſtate as before, but an eſtate 


in fee, by which it ſeems they have not power to limit the 
uſe at their pleaſure; for it ſeems that if the feoffees, with- 


out the requeſt of cefiry que uſe, will enfeoff another to the 


uſe of a ſtranger, that ſhall not change the uſe, but 
it always reſts in the feoffor as before. (20) And for 
the ſame reaſon here, inaſmuch as they have limited an uſe 
to the wife of Bokenham, that is nothing to him: although 
huſband and wife in ſome reſpects are as one and the ſame 
perſon in law, yet in this reſpect, viz. to become the pur- 
chaſer of an uſe, ſhe is as a ſtrenger ſhall be. Here then 
the limitation of the fee- ſimple of the uſe to Bokenham was 
void, for that he had it before, and it was never diveſted from 
his perſon; and then it follows, that for the ancient fee- 
ſimple of the uſe his heir ſhall be in ward: as if a man 
make a gift in tail or for life, remainder * to the right heirs 
of the donor, Will this make his heir, if he be within age 
after his death, to be out of ward ? (as if he ſhould ſay, Ne) 
inaſmuch as the expreſſion of fee-{1mple (for that it was 
never out of his perſon) is to no purpoſe. (21) And he 
denied the caſe of Marvyne, ſcil. Where tenant in tail makes 
a leaſe for term of auter vie, remainder to the donor in fee- 
ſimple, that this ſhould be a novel fee-fimple in the donor; 
he thought it ſhould not, inaſmuch as he took a fee and loſt 
a fee by one and the ſame livery at one and the ſame inſtant, 
which could not be ( Quære inde). But admit that the law 
ſhould be ſo, and that it is a novel fee · ſunple of the uſe 


(which he thought cannot be), yet it ſeemed to him that the | 


law is, that he ſhall be in ward (as at preſent adviſed). 
(22) And yet he agreed to the common caſe, that if a leaſe 
be made for term of life, remainder over in fee, if he in re- 


mainder 
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mainder die his iſſue within age, 
for that he in remainder is not tenant to the lord until the 
remainder fall in. But if a feoffment be made to huſband 


[gal 


he ſhall not be in ward, F. N. B. 142. b. 143. a. 


F. Gard. 8. 6. Co. 3. a. 
11. H. 7. 19. 2a. 15. 


E. 4. 11. b. Dy. 137. b. 
10. a. 28. 


. E. 
and wife for the term of the wife's life, and to the heirs of 93. a. Fl. B. 128 * 


the huſband, and the huſband die, it ſeems that his heir ſhall 
he in ward for the fee-ſimple, for that the fee veſts in him 
immediately, and does not go by way of remainder ; and yet 
he agreed, that for the advantage of the wife the fee is not 
knit to the freehold, but that it ſhall ſurvive to the wife. 


(23) And he alſo agreed, that if a recovery be had againſt 


them by default, there are Books which ſay that the huſband 
ſhall have a guod ei deforceat of all; and the reaſon there is, 
for that between huſband and wife there are no moieties, 
But let us put the caſe of two other perſons, that land is 
given to two, and to the heirs of one, in that caſe all the 
fee is not merely executed and knit for the advantage of the 
ſurvivor, having regard to him, for he ſhall not be puniſhed 
for waſte ; yet with regard to all ſtrangers it is executed, 


and then alſo the heir ſhall be in ward for the fee- ſimple: 
and to prove that it is in him, the law is, that if recovery be 


had againſt them by default, one ſhall have a guod ei deforceat, 
and the other (namely, he who hath the fee) a writ of right: 
ſo it ſeemed to him, that if the eſtate in poſſeſſion had been 
to Bokenham and his wife, ut ſupra, the heir ſhould be in 
ward, But the caſe is more clear, as he thought ; wherefore 
for all theſe cauſes he thought the Abbot of Bury ſhould re- 
cover the ward, &c. = 


(24) And in H. 28. of the now king, the caſe was again ar- 


2. Co. 61. 6. Co. 79.a 
1. Co. Archer's Caſe 
1. Inſt. 22. b. 


[2. Lev. 39. 2. Vem. 
120. 2. Black. 1211.] 


9. E. 4. 37. a. 6. H.4. 
4. b Dy. 341. a. 
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42. E. 3. 9. 27. H. 3. 
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Sci. Fa. 19. 50. E. 3. 
3. b. 
43. E. 3. 3. A b. 


gued as follows: MARVVYRNE thought that the heir ſhould be 


out of ward, and founded his argument upon the ſtatute of 4. 
Hen. 7. [c. 17.] which ſays, that the heir of ceſtuy que uſe ſhall 
be in ward, as well as if he had died ſeiſed of the land in demeſne; 
then it is to be conſidered, what will be the law if the leaſe had 
beenmade to the huſband and his wife for the term of the wife's 
life, remainder to the right heirs of the huſband, and the 
huſband died his heirs being within age, he ſhould not be in 
ward; and ſo it is adjudged in 28. Edu. 3. [27. Edw. 3. 
4. a. pl. 4.] in a writ of right of ward, inaſmuch as the 
wife is tenant to the lord. The ſame is the law of a leaſe 
made for & term of life, remainder over in fee; if he in re- 
mainder die, his heir, being within age, ſhall not be in ward 


| during the life of tenant for term of life, becauſe the avowry 


reſts 


8. E. 4. 20. a. 43-E.y 

29. 28. E. 3. 93. 27. 
E. 3. 80. Fit. Gard. 23. 
24 E. 3. 51. K. R.. 
36. a. See the ſtat. 
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Trinity Term, 28. Hen. 8. 
(25) And it ſeemed to him, if a man bg 


ſeiſed of land in right of his wife in uſe, and hath iſſue by the 


wife, and the wife die, the huſband ſhall not be tenant by 
the curteſy of the uſe; and yet by the aforeſaid ſtatute the 
heir ſhall be out of ward of body and lands, becauſe the ſta- 
tute ſays, that the heir ſhall be in ward, as if the anceſtor 
had died ſeiſed of demeſne; and if it had been ſo, the heir 
during the life of his father ſhall be in no ward (quere) 
but it may be ſaid colourably, that here the fee-ſimple of 
the uſe, which was before the feoffment, remains in the 
ſame manner and form as it was before ; wherefore then the 
heir ſhall be in ward. As if the tenant had made a leaſe for 
term of life, and died, his heir ſhall be in ward, for that the 
fee- ſimple is holden there. (26) But it ſeemed to him, that 
the ancient fee- ſimple of the uſe is not in the huſband, be- 
cauſe a ſtranger took the uſe jointly with him; for by the 
rule of common law, feoffee of an uſe has authority to ſell 
and depart with the land at his pleaſure, and is very tenant 
to the lord, and upon attainder ſhall forfeit the land; and 
ceftuy que uſe cannot take cattle damage feaſant in his own 
name (although he ſhall be ſworn upon inqueſts), becauſe 
he hath no intereſt in the land, as adjudged 15. Hen. 7. 
[13. pl. 1.] by which it ſeems, that if the feoffees ſell the 
land to one who hath not notice of the firſt uſe, he ſhall be 
ſeiſed to his own uſe ; and the caſe is adjudged in +21, Hen. b. 
of a cardinal, that if the feoffees to an uſe make a feoffment 
bond fide, that alters the firſt uſe. (27) And fo the power 
of him who is tenant of the land is great in law ; for the 
caſe is adjudged in 33. Hen. 6. [ 14. b. pl. 6.] if the te- 
nant make a feoffment by covin to defraud the lord of his 


ward, if the feoffee make a feoffment over, the covin is 
gone: ſo for all theſe cauſes the heir ſhall be out of ward. 


KNIGHTLEY ? contra. And he ſaid, that the ſtatute afore- 
ſaid is to be intended in two branches; one is, that no will 
is declared; the other, that the heir ſhall be in ward, as if 
the father had died ſeiſed of the demeſne: the firſt point 
here fails to toll the lord of the ward, and ſo here appears 


not any conſideration, nor a requeſt made by ce/tuy que uſe; 
wherefore the feoffees of their own head and fantaſy ſhall 


not alter the uſe of their feoffor. (28) For a man may have 


the inheritance as well in the uſe as in the land; and al- 


though a man cannot have an action at law to demand the 
* uſe 


— . Y /// 
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uſe if he be diſturbed in it, yet that does not prove but a 
man may have an inheritance in it: as if I grant to one a 
rent out of my land, proviſo that he ſhall not charge my 
perſon, he has preſently a fee-ſimple in the rent; and yet if 
he were never ſeiſed of the rent, he hath no remedy by ac- 
tion. But he would well agree, that in ſome caſes the feoffee 
may deveſt the uſe without the will of the feoffor ; but thoſe 
are caſes in which * inconveniences will enſue, if they ought 
not to change the uſe. (29) As if they make a feoffment, 


| and take money for the land, there the uſe is altered, inaſ- 


much as otherwiſe the feoffee would be diſtrained, and would 
not have quid pro quo. The ſame is the law between lord 
and tenant z the tenant may prejudice the lord by his feoff- 
ment; or otherwiſe an inconvenience might enſue : as if he 
enfeoff the king, the ſeignory is gone, for that the king can 
hold of no one. So alſo is the law, if the tenant enfeoff the 
lord paramount; the meſnalty is extinguiſhed for the reaſon 
that a man cannot hold of an inferior lord, but always of a 


ſuperior. (30) So the law is, if feoffee to an uſe make a 


leaſe for life, or in tail, or for years, without reſerving an 
expreſs uſe, the particular tenants hold it to their own uſe, 
and not to the firſt uſe, for that the law raiſes the conſide- 
ration. But here the caſe is, that they have made a feoff- 
ment in fee without any conſideration, by which the firſt uſe 
is not altered. (31) And he faid, he thought that the law is, 
that if the feoffee make a feoffment to another with war- 
ranty in deed, or by dedi, the which caſe implies a recom- 
pence, fill that ſhall not alter the uſe ; or if the feoffment 
were by deed indented rendering rent, he thought that this 
ſhall not alter the uſe, for this rent doth not make any con- 
ſideration, for it is rent which iſſueth out of the land, of 
which rent the feoffee ſhall be ſeiſed to the uſe of the firſt 
f-offor, &c. ( Quære inde.) (32) And beſides he thought, 
for another reaſon, that the heir ſhould be in ward; for it is 
impoſſible to give to the huſband a novel uſe where the an- 
cient uſe always continueth in his perſon, for the common 
caſe proves this. If tenant in tail enfeoff the donor, that is 
no diſcontinuance, becauſe he had the fee before: and fo 
the huſband and wife are one perſon in law, and the wife 
cannot take for her huſband in the fame thing which reſts 
with the huſband. (33) As if a man have right and good 
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title to enter into land, and the tenant enfeoffs the huſband 


and 
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39-E. 3. 29. 17. E. 3. and wife, there the wife takes nothing. And this caſe here 

26. Pyer, 154+ js not like the caſe put before, that is to ſay, where land is 

given to two, and to the heirs of one, he who hath the fee 

dies his heir being within age, it hath been ſaid, and ſo it is 

commonly taken for law, that the heir ſhall be out of ward, 

But it ſeems to me (as at preſent adviſed) that he ſhall be in 

ward in that caſe ; although, were that the law, the caſe here 

2-EL 172. b. much varies. (34) And the reaſon in the other caſe would 

be, in my opinion, that although he who hath the fee-ſimple 

between him and his companion hath only an eſtate for life, 

and the fee in conſideration of law, yet with regard to the 

Ji 6. - 1.96 lord and to a ſtranger he hath the fee-ſimple executed; and 

182. b. 184. a. this the caſe of a recovery by default proves, the one ſhall 

. have a guod ei deforceat, and the other a writ of right; and 
it is not impertinent, ſince a man may be tenant in fee- 

ſimple * as to one, and tenant for life as to the other, in 

reſpect of their different intereſts. (35) As if tenant. for 

life grant a rent-charge, and he in reverſion grant another 

rent-charge, tenant for life ſurrenders, the reverſioner ſhall 

: hold the land charged with two rents; and to the one he 

227. b. 9. Co. 107. b. ſhall be tenant in fee-ſimple, and as to the other only tenant 

3d 21 fl. G 3 b. for life. And for another reaſon he thought that he ſhall be 

Oo. 78, 79. That a in ward, for that in this caſe the huſband always had a moiety 


moiety cannot be be. WT f ; 
tweenhuſband and wife. of the uſe executed in him; and it ſeems in this caſe here, that 


dee 9. E 4. 37 b. 40. the law ſhall make ſeveral muieties between the huſband and 
F. 3. 46. b. Plow. 58. 


40. Aff. 7. F. Remitter wife, for moieties may be made between them by the act of 
R 1 * . . Vita | a : f 
— at Fo B. N C parties. (36) For if the habendum be one moiety to one, 


275. 12. H. 4. 1. and the other moiety to the other, they ſhall be tenants in 
Dy. 68. a. Plow. 198. 2 
42. E. 3. 10. b. 33. common: fo the law will make them here, for the uſe was 
Aﬀ. 4. 2. Co. 62. expreſſed to the huſband and wife for the term of the life of 
Plow. 160. a. 3. Mar. ; 
- 326. b. Perk. 36. b. the wiſe, and after her deccaſe to the huſband and his heirs : 
| firſt the huſband and wife were joint-tenants of the uſe ; as 
if land be leaſed to two for the life of one of them, it is a 
clear joint eſtate, although the ſurvivor ſhall not ſucceed, 
ES YE (37) But be the caſe ſo that land is given to two, habendum 
Litt. 66. 258. 1. Inſt. to one for his life, and to the other for his life, it ſeems now 
183. v. Hob. 172. : 
' Poſt. 126. b. 36 that the habendum would make them tenants in common. So 


it is if a leaſe be made to two for the term of the life of 


a 


(26) This caſe was denied to be law in 41. Eliz. in the reading of Thur/by by Harris 
Benchcr, and Fl-mming Solicitor, becauſe the limitation 1s contrary to law, for by law 
there are not moietics between huſband and wife; and the Reader put this caſe upon the 
oninion in Nichol's Caſe, Plow. 48 3. [and 58. / 0% fire, 2. Lev. 39. 2. Vern. 120. 
2. B:acift, Rep. 1211.1 | 

bo One, 


, 
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one, remainder to the other, now they are tenants in com- 
mon, for that in omni majori concluditur minor : as if a leaſe 
be made to one for term of auter vie without impeachment 
of waſte, remainder to him for his own life, now he is O 11. 83 b. 52 3E. 1 
puniſhable for waſte, for the firſt eſtate is gone and merged: As A » =, 2 
ſo it is of a confirmation, &c. And for all theſe reaſons he 13. a" 8. 76. b. 1. 
thought the heir ſhould be in ward. (38) B Ro] R L. contra. Bull 136. 

And all the purport of his argument was, that he ſhall be out 

of ward, inaſmuch as the lord hath a tenant in the wife upon 

whom the avowry ſhall be made; if ſhe be in poſſeſſion of 

the land, he ſhall not have the ward: for it is common 


doctrine, that where the lord is ſerved of his tenant, he ſhall 


8. E. 3. 59. a. F. 
Feoffments et Faits, 13. 
2. Co. 60. 


not have eſcheat nor ward: ſo if the infant make a feoffment 4 = oy 3 * > 
in fee, and die without heir, the land ſhall not eſcheat, for he 4. ö. 7.H. 5. 9. b. 
| hath a tenant by title; wherefore, &c. (39) And fo he . 725-% 542.9. 


thought the darrein uſe is a novel uſe; for the ancient uſe was AM. 4. 32. H. 6. 277 
deſcendible to the heir of Bokenham immediately after his 8 4 2 
death, but here it is not ſo, for the wife hath an intereſt to 
have it after the death of her huſband by the ſurvivor; 
wherefore, &c.—WILLOVOHEBV to the contrary. And he 
looked to the ſtatute 4. Hen. 7. and although the ſtatute 
fays that the lord ſhall have the wardſhip of cęſtuy que uſe 
where no will is declared, yet in ſpecial caſe he ſhall make a 
will, and yet the heir ſhall be in ward; (40) as if he deviſe 
the uſe to one for life, his heir ſhall be in ward for the body, . Ing. oo. 
for that the reverſion of the uſe is yet holden of the lord by 53. Dy. 174. b. 

the ſtatute, for the uſe ſhall enſue the nature of the land. Ci. Co. 127, 2, Wil, 
So if ce/tuy que uſe have iſſue a ſon and a daughter by the 4x Digs 3 2. 66. 
ſame venter, and a ſon by another venter, and die, the eldeſt 

ſon * takes the profits, and dies without iſſue. the uſe ſhall * [ 11. a. ] 
deſcend to the daughter, as ſiſter and heir to him, and not 

to the younger ſon: and this is holden in 5. Edw. 4. [J. b. Pr. 274 b. 7. 

pl. 17.]. So in the 14th of this king [4. b. pl. F.] it is 

holden, if the feoffees grant a rent-charge, the grantees ſhall 

be ſeiſed to the uſe of ceſtuy que uſe, &c. (41) And in effect 

the caſe here is no other but that the feoffee to an uſe makes 

a leaſe to one for life, the which is to his own uſe ; now if 

the feoffor die his heir being within age, he ſhall be in ward, 

as it ſeemed to him, inaſmuch as the reverſion of the uſe 

reſts always in the feoffor, for which reverſion he ſhall 

be in ward. So the caſe is here, that the fee-ſimple of 4 

the uſe continues in the ſame plight, condition, and form in 


Bakenham 


- 7 a 1. Co. 


13. H. 7. 6. a, Hob. 
27. 2. Rol. Ab. 36, 7. 
F. N. B. 33. 18. 142. 
F. 92. And this is 
proved by Weſt 2. 


Litt. F103. 35. H. 6. 
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Ant. 9 
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Boetenham at the time of his death, as it was before the 
feoffment : and alſo he ſaid, that there was a like caſe in the 
ſame place argued and ruled in the time of this king. 
—(42) + Lorp Roos brought a writ of right of ward 
againſt AA. conſtable, where defendant pleaded that the 


_ anceſtor of the infant (by proteſtation) did not hold by 


knight's ſervice of the plaintiff, but for plea ſaid, that the 
anceſtor of the infant held certain land by knight's ſervice of 
Lord Dacres by priority, and that he enfeoffed at the ſame 
time divers perſons to his uſe, as well of the land which the 
plaintiff ſuppoſes to be holden of him, as of the land holden 
of Lord Dacres ; wherefore the defendant, by reaſon of the 
priority, ſeized the wardſhip of the body, as ſervant to Lord 
Dacres, and by his command; judgment, &c. And upon 
this there was a demurrer, and it was argued, Whether the 
lord who firſt got the body ſnould have the ward, by reaſon 
of the equal antiquity of the tenure, becauſe the feoffment 
was made at the ſame inſtant? And it was well debated, and 
ruled that the priority ſhould hold place, and ſhould be pre- 
ferred, as well of an uſe as it ought to have been of land, 
&c. (And FiTZHERBERT remembered this as WII. 
LOUGHBY ſaid, &c.) Wherefore for theſe reaſons he 
thought that the heir ſhould be in ward, &c.— (43) SHEL- 
LEY, Fuftice. It ſeems to me that the heir ſhall be out 
of ward. FiRsT, the ſpecial and chicf reaſon that I have 
heard why the lord ſhall have the ward of his tenant if he 
die his heir within age, is, inaſmuch as eſcuage is a ſervice 
neceſſary for the defence of the whole realm, and is, that he 
ſhall be with his lord in war out of the kingdom for forty 
days if it be by an entire knight fee, if by the moiety for 
twenty days, &. But when the tenant is in ſuch a ſituation 
that he cannot himſelf do this ſervice, nor find any other 
that can for him, the lord ſhall have the ward of the body 
and land until the full age of the heir, becauſe his covenant 
made to another to do this ſervice for him ſhall not bind 
him, &c. But if the lord be in a ſituation to have a tenant 
in life who is able, or who can find another for him, then it 
is unreaſonable for him to have a recompence, viz. the 
ward. (45) So if the land be given to an huſband and 
wife, and to the heirs of the huſband, the huſband dies his 
heir within age, it is very clear from many Books, that the 


Leir * ſhall not be in ward: and I believe that no man will 
deny 


oY 
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deny this; and the reaſon is, becauſe the wife has the te- 


nancy by the ſurvivor, and ſhe is tenant to the lord as to the 
avowry, who may find one for her to do the ſervices. And 
here it is neceſſary perforce to agree, that the feoffee to an 


uſe has a general authority given to him at the firſt, to do 


with the land according to his pleaſure, viz. to forfeit, to 
charge, to loſe it by falſe pleading, or otherwiſe to change 
the uſe, and truſt as much as he pleaſes; and no remedy for 
the feoffor. (46) And no one will deny but a ce/tuy que uſe 
may extinguiſh the uſe by diſſeiſin or releaſe, and by the 
fame reaſon alter and limit the uſe at his pleaſure to whom- 
ſoever he pleaſeth. And although that the feoffees in the 
principal caſe had no ſpecial authority. or requeſt from the 
ceſtuy que uſe when they made the feoftment, yet doth not 
that ſignify ; for by the firſt feoffment made to them, they 
have a general authority to change the uſe at their pleaſure, 
and in every general is included a ſpecial. And in a com- 
mon caſe, one may diveſt my eſtate by a general authority, 
by the commiſſion of a tort. (47) Ag if my tenant for life 
make a feoffment in fee, by this feoffment the reverſion is 
ſnatched out of me, and that by a tort done, a multò fortiori 
the feoffee could here do what makes no tort. And fo al- 
though Bokenham made no requeſt for the making of this 
feoffment, yet they the feoffees have done no more than they 
ought to do, for a man ought to provide his wife a jointure 
of his land where ſhe is excluded of her dower, by the law 
of honeſty. (43) And beſides, if the lord ſhall have the 
ward, that ought to be by reaſon of the ſtatute, which ſays, 
that the heir of ce/tuy gue uſe ſhall be in ward, as if the 
anceſtor himſelf had been in poſſeſſion, &c. So that the uſe 
is made by this ſtatute to enſue the poſſeſſion. The which 
then (as I ſaid at firſt) makes the caſe clear, that the heir 
ſhall be out of ward. And ſo, for another cauſe in my own 
mind, the law is very cleac that the Abbot of Bury ſhall not 
recover the ward upon this count. (49) Firſt, it is to be 
conſidered, what authority we being Judges here have to 


hold plea. The patent of the king gives us power, &c. but 


that is not ſufficient ; for if a man will by parol come into 


the court here, and complain of his grievance, clearly we 


can award nothing upon that, but it is fit he ſhould go into 
Chancery, and purchaſe an original returnable here ; and 
When the patent and original are both here, {till it is neceſ- 
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fary that the plaintiff ſhew his tale and title to the Couft 
here by declaration ; and when he has even ſhewn and dif. 
cloſed his title and grievance to the Court, it is not the 
office of the Court to ſay to the party, « Sir, we have know- 
© ledge of a better title for you than you have ſhewn.“ 
(50) As if in formedon the * demandant counts of 2 
feoffment in fee, and not in tail, if the tenant demur upon 
that, clearly the Court cannot maintain this declarttion to be 
good, becauſe no/trum eft judicare ſecundum allegata et pro- 
bata, Wherefore in the caſe here the Abbot hath counted, 
that “ Tey and others enfeoſied Ferour and others in fee to 
ce the uſe of Bokenhamm and of his wife for the term of her 
c life, and after the deceaſe of the wife to the uſe of Boken« 
« ham and his heitsz and the faid Jenour and others, fo 
« being ſeiſed thereof to the uſe aforeſaid, &c.” So that it 
clearly appears that the Abbot would demand the ward by 
force of that uſe of which Jenour and the others were 
ſeiſed, which is the ſecond uſe, and not the firſt uſe; then it is 
not our buſineſs to fay to the Abbot, that his right to have 
the ward is better than he declares himſelf, viz. to fay, 
that he may demand the ward of B. by reaſon of the 
ancient uſe, Wherefore it ſeems to me hard in reaſon for 
the Abbot to maintain this action, for this cauſe ; and how-_ 
ever this cauſe do not ſerve, {till it ſeems that the matter in 
law doth not help him, &c.—(51) F1iTZHERBERT to the 
fame intent; and he agreed with SHELLEY as well in the 
exception to the count, viz. to the ſame uſe, and that it is 
hard to anſwer to that, as in the matter in law. And as to 
the exception of the count, he ſaid, that alleging Tey and 
others to be ſeiſed to the uſe of B. was, only conveyance, 
but the matter in deed was the feoffment made to Fenour 
and others to the uſe of B:henham and his wife, &c. and 
for this feoffment he demands the ward, the which is by 
reaſon of the ſecond uſe. And as to the power of the feoffee, 
he agreed that the law was clearly as SHELLEY ſtated, 
and the uſe is nothing in law, but is a confidence ; the which 
truſt might be broken, and for the ſame reaſon the uſe 
altered; for the common law doth never favour the uſe; for 
an uſe is not a right, nor is any action given in law, it a 
man be deforced of it, by which he may recover it; for it i 
an inconvenience and an impoſſibility in law, that two men 
ſeverally ſhould have ſeveral rights and fee-fimples in " 

an 
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and the ſame land ſimul et ſemel; wherefore he thought that 0 Lit. 
it is in the power of the feoffees to a truſt to break the uſe 
and truſt, and alter it at their pleaſure. (53) And here it 
appears clearly that the uſe is tranſpoſed, and altered in 
another courſe and form from that it had before. For here 
is the wife who takes jointly with him; and ſhe has it in all 
by the ſurvivor; wherefore it follows that it is not the ſame 
uſe that it was before. For ſuppoſe that the uſe was limited 
to Bokenham and his wife in fee, is that the ancient uſe? 
By no means; for then the wife took nothing. And it is 
as if tenant in tail enfeoff the donor and a ſtranger ; that is 
a diſcontinuance conditional, viz . if the ſtranger ſurvive 
wherefore he thought the action not maintainable.—{ 54) | 
BALDWIN, Chief Fuſtice, to the contrary. * IRST, It is B 4 
clear by the rules of the law, that feoffee to a truſt and uſe 21 Co. Litt. 335. a. 
has the entire right to the land to loſe, give, and charge it 

at his pleaſure. And alſo I will agree that they may * [ * 12. b.] 
diſpoſe of the uſe to any ftranger at their pleaſure; but to ſPlow. 545. note (f). 
give the uſe to him who had it before is not good; for it is = 114. TIO 
a common maxim, that a man cannot give me that which I 

have already, for that would be impertinent: as if tenant in Litt. 625. Dyer, 10. a, 
tail enfeoff the donor, that works no diſcontinuance, inaſ- * 

much as he cannot give to him a fee-ſimple which was 

never out of him. (55) So if a feoffee to an uſe make a Vaugh. 42. Hob. 28. 
feoffment in fee without conſideration to the uſe of the firſt 

feoffor, clearly that is the ancient and very ſame uſe which [z. Wil. 9.] 

was in him before, and was never altered; and yet I will 4. Mar. 134 4 


123. & 


Plow. 351. 


agree, that ſo far forth as the uſe is altered by the limitation 


of the feoffees, of ſo much is the uſe a novel uſe, and of no 

more: as if the feoffees make a feoffment in fee to the uſe 

of the feoffor in tail, that is a novel uſe in tail, for that of fo 3 
much the firſt uſe is altered, and of the reſidue it remains to SP go * 5 0 
ceſtuy que wſe. For it ſeems to me that the limitation of the FA. 49. 

remainder of the uſe after the death of the wife of B. is 

void, for he had that before: and then the caſe is no more 

than that the feoffees make a feoffment in fee to the uſe of a 

ſtranger for term of life, without more. Is it not clear that 


(55) In & Browne's caſe, M. 8. Jac. at Serjeants' Inn, it was reſolved by the two pee 4 
* 


Juſtices and Chief Baron without argument, that if a man make a feoffment to his own u 

for life, and afterwards to ſuch perſons as he ſhall name in his will, fill the fee is in him. 
And they reſolved, that if a feoffment in fee be made to the uſe of the feoffec for life, that 
this expreſſion of a particular cate does not make the remainder of the wie to be in the 


Siize without Op AUCTAR9D» 
D 2 the 


*J 


7 12. b. 


11. H. 7. 19. 2. 

39. H. 6. 2. b. Co. 2. 
60. b. 67. a. 62. b. 
Fitz. Gard. 8. 


32. H. 6. 14. b. Inft. 
128. Litt. 391. Perk. 
318. x. Co. 121. b. 


27. H. 8. 29. d. Hob. 
27. 1. Inſt. 23. a. 
Moor, 285. 


[* 23.2. ] 


cap. 8. 
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the reverſion of the firſt uſe always continues in the firſt 
feoffor? Yes, truly: and then it is ſufficiently clear, that 
for this reverſion of the uſe, the heir of ceſtuy que 1ſe ſhall be 
in ward. (57) So alfo is the law, if a leaſe be made to two, 
afterwards the leſſor grants the reverſion to one of them in 


fee, and he accepts the deed, which is attornment in law; if 


the grantee die, his heir ſhall be in ward, becauſe the rever- 
ſion was holden; and the other joint-tenant who ſurvived 
ſhall have the entire land by the ſurvivor, and he was' never 
tenant to the lord, as he would be if the remainder were in tail, 
remainder over in fee, &c. (58) So it well agrees with the 
caſe which MaRvyYNE put of a feoftment by colluſion, that 
by the feoffment over the colluſion was clearly determined; 
and a difference between the caſe of a colluſion and of a 
condition, which is reſerved always by the feoffor ; the which 
is knit with the land, ſo that twenty feoffments with deſcent 
cannot toll the condition. And beſides he ſaid, that if the 
caſe were that the feoffees to the uſe were diſſeiſed, and the 
diſſeiſor make a feoffment to the uſe of the firſt feoffor, that 
is a new uſe, and not the ancient one: for by the diſſeiſin 
of the feoffees the ancient uſe was extin& during the 


diſſeiſin; but the caſe here was quite otherwiſe, for the firſt 


uſe was never gone; wherefore, &c. (59) And the caſe 
of Lord Roos put by WiLLouGHBY was a ſtronger than 
this is, viz. If a man were ce/tuy que ſe of two acres of land, 
the one of them holden of one lord by priority, the other of 
another lord paſterior, and the ceſuy gue uſe made a feoffment 
at one and the ſame time “ of both acres to his uſe, in that 
caſe it was holden and ruled that the priority ſhould take 
place as before, and not the equality of tenure, for that the 
firſt uſe remains anus et idem uſuss And yet there the 
ceſtuy que uſe himſelf entered, and made there a feoffment, 
wherefore à multo fortiori in this caſe. Therefore he 
thought that the heir ſhall be in ward. (60) And as to 
the exception that is taken to the count, it appears to me of 
no avail; for when he ſays, and the ſaid Jenour and others 
« ſo being ſeiſed ad eundem uſum, that is no more than if it 
had been ad talem uſum; and he has ſhewn before the entire 


5 A d fterwards the party agreed without judgment, and the demandant had the 
WL, it b the law ke * at this day, that ſuch heir ſhall be in ward, becaule 
ſuch eſtate is as an ancient reverſion, and not a novel remainder. By Benloe's fol. 21. 
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manner of the uſe: and although he ſays ad eundem uſum, and Plow. 230. b. 

means the ſecond uſe, yet inaſmuch as this is great doubt and 

matter in law, whether this be the firſt uſe or a novel uſe, of 

which the Abbot is ignorant, and hath put the determination 

and diſcuſſion of this in the diſcretion and order of the law, 

aad he hath diſcloſed his title and matter in good form, it is 

unreaſonable that he be under any diſadvantage upon that 

account, and it is our buſineſs to aid him, As if a man 

bring an action of debt againſt one for rent-ſervice, the 

defendant confeties the action, yet the Court, who is a third 

perſon, ſnall take order of that matter according to law, 20. H. J. 1. 28. H. 6. 
viz. that the plaintiff recover nothing by his action. SES . * 
Wherefore he thought the action brought by the Abbot is 66. 84. b. 3. ro. 
maintainable. 5 „nn 


. 
— — 
* 
* 


(61) A MAN gives certain goods with his daughter ta one x, cafe of a divorce the 


in marriage, and then they are divorced : the queſtion wife mal have back an 
| goods which were given 
was, Whether the wife ſhould have the goods back? And by by her father in mar- 


FITZHERBERT and BALDWIN, it ſeemed reaſonable that ſhe — 3 and a 
ſhould have them, inaſmuch as the cauſe and conſideration of 26. H 8. 7. a F. 


the — now defeated; for the goods were given in ad- Devnue, 62. Pen. 


: tion, 21. Fit. 44. Cc 
vancement of her marriage, and ce//ante cauſa, Sc. As if a 139-4 
man make his executors, and enter into religion, and then be 


Poſt. x47. b. Litt. 5. 
200. 4 H.7.14-2. 
deraigned, now he ſhall have back all the goods which the 


(61) Co. 8. 72. a. If the huſband aliene his wife's land, and they be afterwards di- 
vorced canſa pracyniracers, or any other divorce which diffolves the marriage a vincnlo 
urin, the wife, during the life of the huſband, may enter by the ſtatute of 32. H. 8. 
e. 28. | 

M. 24, K 2 5. El. B. R. Rot, 842. Bauiſter's caſe. A woman married to I. S. and 
within age of twelve veers diſagrees, and marries another, the ſecond marriage was reſolved 
te be good, but no judgment given. But in Bubiugton and Warmers caſe, M. B. R. Ro:. 
6:8. [Moor. 375. ] i an action of debt the ſecond marriage was adjudged good, where the 
vomun, within the unge v. twelre gears, diſaſſents to her huſband. And ſo was the opinion 
af Nov, Attorney General, and HARRISON, L-furer of Lincoln's Inn, Lent 1632. And the 


reaſon given by No was, the Church providing againſt a change of luſt had prohibited 


t©70rces, but here beneath the age of tw che vears there was no ſuch miſchief, and that 
tore ſcven years it ſhall not be called lea, at which age they are nuptie inchoat.r, 
en therc fore they ought to be given tili twelve, when they are ruptice perfect᷑.æ et Conſun- 
. 

Nox, Attorney Genera), held that marriage per dureſs was good, contrary to the opinion of 
ROWICKE in Kcilw. 52. b. and lis realon was, becaute otherwiſe, upon ſuch a legat ion, 
diworces will be frequent, to ſatisfy the luſts of men, And he cited 31. E. 3. Spi. Tit. 
Attach, ſur probibit'. 8. & 11. H. 4. 13. S inborne, 241. 4 Polams. 160. 

7. 1. King John, Rot. 19, Mize came to recognize if Amice wife of Ear! Clare 
and others have unjuſtly diſſciſed Richard, ſon of 1/liam of Sudbury. The counteſs ſays, 
the ſhe the counteſs, for'lincal conſanguinity, by precept of the pontiff, was ſeparated from 

er huſband Ear! Clare, to whom the vill of Sudbury was given with her in warriage, came 


A Suthury and convencd her court, and made the ſaid Richard be ſummoned. Ex libro 
0 OY, | | 


933 | © executors 


[13-4] 


F. N. B. 44. c. 
Deraignment, 18. 
9 H. 4 7. 0 4 
H. 7. 14. a. 18. E. 4. 
29. b. 27. H. 8. 15. b. 
19. Aff. 2. 3. Mar. 
126. a. 12. Aſſ. 22. 
Fit. Verdict, 31. 415. 
3. Aſſ. 91. Pl. 58. a. 
Perk. 238. Dy. 147. 
b. 9. Co. 139. a. 10. 
50. b. 8. 73. a. Cro. 
104. b. Perk. 238. 
7. H. 4. 16. b. by 
Therning. Inſt. 2a. a. 
11. H. 7. 4. b. 

[z. Ld. Raym. 521. 
Cro. Eliz. 908.] 


Bro. 


Hy is: 6.1 


A preſentment of 
bloodſhed in a court 
ket cannot be tra- 
verſed, ſccus of pur- 
preſture, nuiſances, what 
touchech the freehold. 
Note, Keilw. 66. and 
e. 
E. 3. 27. a. Dy. 134. 
pl. 14. F. Bar, 271. 
29. H. 8. 13. E. 4. 
9. 3 . b. 5. H. 1. 
4 2, L. 3. 4 
F. Aſſize, 142. Cro. 
67. 2. Inſt. 779 72. 
[Kit. 42. 3. Bur. 
1530. Cowp. 458. 
1. Hawk. Pl. C. 420, 
421. | 
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OO IT IE OR 


HU I” 


Leaſe to huſband and 
wife by indenture, with 
proviſo, * that if they 
be diſpoſed to aliene, 
ce thelefſor ſhould have 
« the firſt offer, he 


Trinity Term, 28. Hen. 8. 


executors have not conſumed; ſo here the wife ſhall have 
back the goods not ſpent, and her lands together ; for 
poſſibly they might have been divorced cauſa precontratti 
teſtified by two falſe witneſſes.— (62) SHELLEY. Yet if 
they of the ſpiritual court give judgment in any cauſe, be it 
true or falſe, until it be reverſed and defeated, it ſhall bind all 
the world; as in our law a recovery upon a falſe oath binds 
until it be defeated by attaint. But as to the caſe 19. E. 3. 
[ Fitz. Aſixe, 83.] the Book is, that if land be given in 
frank marriage, and after the donees be divorced, he by 
whom the cauſe of divorce was firſt moved, ſhall loſe the 
land. As if the wife ſue it, the huſband ſhall have it, and 
e contra. (63) And FITZHERBERT faid, That there is 
another Book of this caſe, which ſays, that the land ſhall be 
divided between them, &c. And note, That about the 26th 
year of the preſent king, in evidence * given on a writ of 
detinue, the Court were of opinion, that if a wife hath 
goods, and afterwards the huſband and ſhe be divorced, all 
the goods which are not ſpent ſhe ſhall have back, &c. 


———————— ... —— —ꝓG— - 


ND at the ſame time SHELLEY ſaid, that a preſent. 

ment of bloodſhed in a leet could not be traverſed, 
for by the old Books it is taken for goſpel, if it paſs on the ſame 
day in which it is preſented. But of a preſentment of purpreſture, 
nuiſances, or any ſuch thing as toucheth the freehold and 
inheritance, a man ſhall have a traverſe to that. And this 
diverſity hath been always taken for law, inaſmuch as it is 
the very determination and end of law. Which BALDWIN 
agreed to.—FITz HERBERT ſaid, that Biittan, who is 
good authority, ſays, that every preſentment is traverſable 
which is preſented in a leet; and fo in the ſheriff's torn, 
out of which lects at firſt were derived, &c. 


(64) 


—  . 


LEASE is made to huſband and wife ſor years by 
indenture; and there is a proviſa, that if they or their 
«executors be diſpoſcd to ſell and aliene the term, that the leſſot 
cc ſhall have the firſt offer or advancement, he giving therefore 


(65) A 


(65) 17. E. 3. 9. Upon affignment of dower an huſband and wife grant a rent for 


o £.ty of partition—the wife is pot cha geable with this rent after the huſband's eesti. 


* 


, ſaid, That if it be but a covenant, then after the death of - * 


| ſhould bind the wife; and eſpecially ſuch a covenant as 
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ill give.“ Whether this word, viz, © paying as much fos 
4 as another will give | FigsT, h th Os RS 
proviſe, ſhall be a condition or only a covenant? And it whether this be a con- 


1 Fe dition or only a cove- 
ſeems by SHELLEY, that it clearly makes a condition. n. y 


But FiTZHERBERT and BALDwin doubted; and BALDWIN 27. H. 8. 15. b. 


35. a. F. El. 222, 
Bro. Condition, 
the huſband his wife ſhall not be bound thereby, inaſmuch 195. 2. Co. 92. 79. 


a it is ſolely the deed of the huſband, whoſe covenant ſhall <4 2 N Dy. 


not bind the wife; but .f it be a condition, then ſhe ſhall be OS 6 
bound by that, inaſmuch as his eſtate is tied down with it, Ca. Co. 50. 1. Lev. 


and it was the pleaſure of the leſſor wao choſe to reſerve 255. Cro. Eliz. 242. 
"IN . „ Sheph. Touch, 119. 
ſuch condition, and ſhe cannot hold that otherwiſe than as it 159.] 


was given.—(66) SHELLEY # contra; for ſhe took this * 3 3 

term by the huſband; and reaſon ſees that his covenants Plowd. 14. b. Bra. 
Det. 38. F. Avowry, 
95. 2, 3- H. 4. 19, 
concerns and ariſes from the eſtate. And he agreed to the b. 1. 21. H. 6. 24. 


Co. 16, 17. 
caſe which KNIGHTLEY put of 38. E. 3. [S. a.] where a L. 3 'Go. Lit. 


feoffment was made by deed with divers covenants, and one Sn LY [ns 4 
of the feoffees ſealed it, and the other not, but occupied and 83. a Dy. 227. a, 
ſurvived, and adjudged that he ſhould be bound by the cove- 1 Doe » ogg 1 
nants and ſeal of his companion. (67) And fee 45. [E. 3. 400. 1. Intt. 231. a. 
11. b. 12. a.] a good caſe of covenant, what ſhall bind the ow = ** — | 
wife, and what not. And then it was moved beſides, Whether Rep. 63. 

the leſſees, when they are diſpoſed to ſell the term, and come 

fr{t to the leſſor according to the condition, are obliged by 

the law at firſt to ſay to the leſſor, „Sir, will you pleaſe to 


have the term? for J. S. will give £.100 for it,” &c. 


(68) SHELLEY thought that they are not bound to do ſo 


much, but to aſk him generally, whether he will give as 
much * for the term as another will; and if he ſhall refuſe, E 14. a. 1 ; 
they are not bound to ſhew more to him. But if he ſay that 

he will, then it is neceſſary for the leltee to ſhew in certain 

what man will give more, &c, And another queſtion was 

alſo aſked, Whether the leſſees are bound to delay their ſale, 

if the leſſor, when he is examined, ſhall ſay that he wiſhes to 

1 or face breath in the matter !—And SHELLEY and 0. 4 

ill HERBERT held, that they are not bound to wait ſo long, Dy. 337, 8. 

tor it may be that another will give him J. 100 immediately, 14. H. 8. 19. a. 


(67) 25. [45.] E. 3. 11. b. 12. a. It ſeems that the covenant binds the heir; for he ſhall 
not be charged if not by reaſon of debt. Sce 25. H. 8. [Br. Ab.] Cov. 32. that this is 
collateral. If a man leaſe a mefluage for years, and leſſee covcnant that he and his aſſigns 
all repair the houſe, and then the leſſee grant this over, and the/afſignee do not repair it, 
covenant lies againſt the aſſignee. But this ſeems good reaſon; tor he is boand to repair it 
o pain of waſte, and therefore it ditfers from the caſe kere, | 


D 4 


and Xe 


[ 14. a.] Trinity Term, 28. Hen. 8. 
Dy. 92. 2. and it would not be reaſonable to defer the ſale; but it js 
= : neceſlary for the leſſor to ſay Yes or No immediately; and 


ſo the condition is then determined, &c. 


—— .... . — —— —ͤ—m 
- 


An dees will ie . (69) WILLOUOHBV aſked of the Court, If lefſee fo 


gainſt 33 years covenant for himſelf by the indenture of 


tors, though they are leaſe, that within the three firſt years he will build a new 


OL = houſe, and after the term finiſhed, he die the covenant 


3 H. 7. 18. b. * not performed, and the leſſor for that breach bring a writ 
257. a 5 , - 1: 
ng ny. N of covenant againſt his executors, Whether this lies, or not? 


212. Executor, 77. that was the matter. And SHELLEY and FiTZHERBERT- 


43. E. 3. 17. 2. H. 6. . 2 
22. F. N. B. 145. h. thought that it would. But it is otherwiſe of heirs, for the 


6. H. 4. 3. b. 21. H. 7. heir ſhall not be charged without naming him, but the exe- 


&. a. Plow. 45. 7. a. F 
10. H. 7. 18. cutor ſhall, And ſo is 47. E. 3. 23. But BAT DWIx faid 
22. 2. 2. Infra, 2. a ſecretly, That there is a diverſity between an obligation in 


45. 47. 48. E. 3. 17. 

Bro. Covenant, 11, 12. which no mention is of the executor, for that it is a duty; 
e8. Dy. 271. a. Went- . : 

worth, 168. 180. 1. but covenant is executory, and ſounds only in damages, and 


= — _ a tort, which (as it ſeems} dies with the perſon, &c. 
376. Cro, Eliz. 4285 $53. 1. Com. Dig. 242. (B. 14.) 2. Vern. 322. Shep. Touch. 174] 


Goddale's Caſe. 


In debt upon a leaſe for (70) BILL OF DEBT againſt Goddale, attorney, and 
years non babuit nec occu- 


* count upon a leaſe of a meſſuage for a term of 
pavit is a bad plea, . 
otherwiſe of a leaſe at years; and the defendant pleads, non habuit nec occupavit 
_ 8 pred” meſs' Sc. and demurrer in law upon the plea; and 
24. H. 8. 4. b. 34. ruled without argument to be no plea, But by FiTZHER- 
35. 18. 1. 6 . . BERT, it is otherwiſe of a leaſe at will, &c. 

Plow. 423. b. Keilw. 
65. b. [Com. Dig. Pleader (2, W. 50.) 


(69) 24. Eliz. in $ Prichard's caſe, upon a prohibition to the court of requeſts, YELVER- 
Tow faid, That oftentimes it had been adjudged that an action upon the caſe lies not 
againſt executors upon a collateral At. Bur WILLIAMS doubts of this in the argu« 
ment of this caſe. Pl. 69. Mr. Gi put this difference of actions perſonal (of actions 
perſonal which ſound only im tort and Gama es), where there ſhall be a covenant, that the 
action commences at its creation by the content of both parties; but tort commences by the 
act of one withoũt conſent of the other. And the tort feaſor dying, there actie perſonalis 
moritur cum perſond. And this difference was put by DODDEKIDGE, Friice, in the argument 
of Maſon and Dixon's caſe, Lat. 167, Poph. 18g. W. Jones, 173. Noy. 87.] in C. B. H. 
3. Car. and ſo the action doth lie. 


| Jopſon 


Trinity Term, 28. Hen. 8. 


Jopſon againſt Underdon. 


(1)NOT4 In the inqueſt of Suſſex between Topſon, one 

of the ſix clerks in chancery, and one Underdon, it 
was given in evidence that Underdon ought to have en- 
feoffed four by a deed whidh was not ſhewn in evidence, 
propter ſuſpic* facti. And the witneſſes examined faid, 
that they were preſent at the livery of ſeifin taken and deli - 
vered by Underdon to one of the feoffees, the other three 
being abſent. And MounTAGVUE ſaid, that clearly, if four 
were enfeoffed without deed, and only one had livery, nothing 
paſſed to the others without deed ; which was not contra- 
dicted by the Court. | 


default of the wife without ſhewing the deed. 


* Bold againſt Molineux. 


(92) R! CHARD BOLD brought an action of debt againſt 

Molineux for thirty pounds upon a bond endorſed 
with this condition, © That if it fortune Johan Molineux 
« to deceaſe afore the Feaſt of St. John the Baptiſt which 
« ſhall be in the year of our Lord God 1533 without iſſue 
© male of her body by the ſaid R. Bold lawfully begotten 
ce then living, that then, &c. And the defendant ſaid, that 
after the making of the aforeſaid writing, and before the ſaid 
Feaſt, &c. the aforeſaid Johan at B. in the county of Lan- 
caſter died without iſſue male of her body by the afareſaid 
R. B. lawfully begotten then living, and this, &c. And the 
aforeſaid plaintiff ſays, that he ought not to be barred, becauſe 
he ſays, that after the making of the aforeſaid writing, and 
before the aforeſaid Feaſt, viz. on the 12th day of June in 
tlie year, &c. the aforcſaid plaintiff at MH. in the county of 
Lancaſter took to wife the aforeſaid J. and they had iſſue 
between them Henry Bold; and afterwards, and before the 
aforeſaid Feaſt, the ſaid Johan M. at B. aforeſaid died, the afore- 
faid H. the ſon of them R. B. and J. at the time of the death 
of her the ſaid Johan then living and in full life at B. afore- 
faid; and afterwards, and before the aforeſaid Feaſt, viz. 
On 


T 14. a.! 


If feoffment be made 
to four, and livery only 
to one, nothing paſſeth 
to the others unleſs it 
be a feoffment by decd. 
10. Co. Dr. Leificld's 
Caſe. 1. Inſt. 49. b. 
359. 2. 2. And, 196. 
14. B. N. C. 341. 89. 
Dy. 35. a. 10. 186. 
$8. L. 1. 1% 9. & 
$2.3. 4% 48-4: 
H. 6. 9. a. 33. H. 6 
2 «ie 
per Markham, 5. Co, 
95. a. [Co. Lit. 48. a. 


Sheph. Touch. 215.] 


(71) Note, 4. E. 2. [Fitz. Ab.] Monftrans de Fuit, 40. Land is given to huſband and 
wife, and to the heir of the huſband ; the huſband dies, his heir ſhall not be received upon 


[ 14. b.] 


The condition of a bond 
being, “that if the wife 
of the obligee dic be- 
« fore the Feaſt of St 
« Tohnathe Baptiſt with- 
„ out iſſue male of her 
** body then living, that 
& then, &c." the words 
ce then living” ſhall re- 
fer fo the time of the 
Feaſt, and not to the 
time of her death. 
Where the iſſue is, 
Wacther A. be alive or 
dead? the party who 
pleads the death need 
not ſhew the place of 
the death, for the tere 
ſhall come from the 
place where A. was al- 
le ged to be alive. 


an M.-4: 
Rot. 331. Jenor, ac. 
cording to the report of 
Benlowe, fol. 13, 14. 
OC . 
S. C. 2. Roll. Rep. 
488. 15. Jac. Cro. 


144. 


I. Roll. Rep. 141. 
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on the aforeſaid r2th day of June, H. at B. aforeſaid died, 
and this, &c. And the defendant upon this demurred in law. 
1. H. 7. 3. 2. 2 (73) And the matter in law is all upon the conſtruction of 


5 yg mw 1. Les the words « then living ; namely, Whether © then” ſhalt 


I: have relation to the Feaſt of St. John the Baptiſt, or to the 
Cro. El. 338, 389. death of the faid Johan? And MounTAGUE thought the laſt 


oph. 101.] Term that it ſhall have relation to the Feaſt ; for this word 
te then is an adverb of time, and hath always relation to 

a „ when,” and it ſhall be referred to a time certain, and not 

to an uncertain time; for it is true, guod guilibet debet mori, 

Swinbome's Wills and ſed tempore quando nibil incertius; and therefore it ought to 
- 166. pl. be referred to a time, viz. the Feaſt, which is a thing certain, 
and not to the death of Johan, which is uncertain. (74) And 

alſo « TUxc** fignificat tempus extremum by the civilians: as 
if a man be bound to another upon condition to abide the 


award of J. S. fo that it be made before Eaſter, one week, 


before the Feaſt the obligor comes to 7. S. and requires him 


to give notice of the award, and he refuſes, {till hath he not 


performed the condition, inaſmuch as F. S. was at liberty to 

have given notice of the award any time before the Feaſt, 

So by conſtruction of the rules of grammar, when a thing is 

doubtful, and may be referred to a double intent, ad proximum 

g. Mar. 164. b. 3. antecedens fiat relatio, and that is the Feaſt. (75) And the 
1 22 + » plea of defendant is true, v:z. that Johan was dead at the 
" " faid Feaſt without iſſue male, although ſhe had iſſue at the 
time of her death, yet ſince this iſſue is dead before the 

day, &c. And this the common caſe proves, viz. Where 

a man brings formedon in the reverter he ſhall ſay, © and 

e which after the death of J. S. ought to revert to the 

<q -4 - 4 2 « ſaid demandant, for that the aforeſaid J. S. died without 
— uy - agg 44-2 « heir of his body iſſuing,” although that 7. S. had ſous, 
e yet ſince theſe are dead without iſſue of their bodies, now 
it is adjudged that the donee died without iſſue, &c. 

(76) And fo for another reaſon the plaintiff ſhall not have 

judgment to recover; for the replication is ill, becauſe the 

* [ 15.2. ] plaintiff hath not alleged where the iſſue * was born which 

| is iſſuable, and very material; and upon the whole pleading 

thus uncertain the defendant hath demurred in law, where- 

fore he taketh advantage of that: and it is like a caſe in 

Py. 28.2 1. b 328.2 35: H. 6, [50. a.] where an annuity was granted to a man 
until he was promoted to a beneficc, and the grantee mar- 

ried; and for arrearages before marriage he brought an ac- 


tion 
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tion of debt, and ſhewed this matter; and inaſmuch as he 
did not ſhew the place where he took his wife, which is the 
ſubſtance of his matter, the action was not maintained; 
wherefore, &c.— (77) WiLLouGHBy argued to the ſame 
intent and in the ſame effet,—KNIGHTLEY, BROWNE, and 
MARVYNE ? contra. And firſt as to the exception to the 
replication, becauſe the place where the iſſue was born is 
not alleged, it ſeems that it is well enough; for firſt it is 
alleged where Bold took Johan to wife, and where ſhe died, 
and where her ifſue at the time of her death was alive, ſc:l. 
at B. and that afterwards he died at B. ſo that if iſſue were 
taken whether ſhe have any ſuch iſſue, it ſhall be tried 
where the life of the iſſue was alleged, &c. And fo inaſ- 
much as he hath demurred in law to the plea, which makes 
mention of a place where the iſſue was alive at the time of 
the death, and where the iſſue died, it is confeſſed by the 
party that he had ſuch iſtue born, &c. (78) As if in debt 
on bond it is proper to allege a place where the bond was 
made whence the venue ſhall come, and if there be default 
of place the count is not good; yet if the defendant plead 
that the bond was made by dureſs at B. now the count would 
be good, inaſmuch as the deed is confeſſed, &c. So here ; 
wherefore, &c. And as to the matter of law, it ſeems that 
the & then living” ſhall refer to the death of the wife, and 
not to the Feaſt, although the Fealt be the next antecedent. 
Firſt, if a man will ſpeak of the conſtructions of relations 
in our law, commonly when an obſcure thing comes in con- 
ſtruction of law, men will conſtrue the intent of the parties. 
(79) As in obſcure ſtatutes, and thoſe which admit of a 
double intendment, and not an expreſs intention, the intents 
and minds of the makers are to be conſtrucd; and in every 
deed and condition (which are private laws between party 
and party) a reaſonable and equal intention ſhall be con- 
ſtrued, although the words ſound to a contrary meaning: 
as if I grant an annuity to you till you -have purchaſed five 
ſhillings of rent, and you purchaſe five ſhillings jointly with 
another, that 1s not performance of the condition ; for my 
intent was, that you purchaſe five ſhillings to your profit 
ſole ly, and for your advancement of ſo much. (S0) So is 


the law, if I be bound to you in an obligation upon condition 


that if you purchaſe a rent of five ſhillings to have and re- 
cerve to you and your heirs, and a ſtranger have five ſhillings 


rent 


28, H. 6. 1. b. 
7.64 


8 
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rent out of your land, and then he releaſes all his right in the 

* [ 15. b.] land to you, ſtill the condition is performed; and e never. 
Perk. 266, 267. fo, theleſs the words were never performed, for they were tx 
758. b. Plow. 7:2, have and receive the rent, the which you cannot do out of 
your own land, and yet the intent of the condition is per- 

formed, So here the intention of Molimtux was, that Bold 

ſhould have the money if Fohan ſhould have iſſue at the time 

of her death ; and for that reaſon the Feaſt was limited for 

the greater profit of Bald, that he ſhould have the money the 

f ſooner. (81) And we will agree with the maxim, that ad 
proximum antecedens fiat relatio, ſi ſententia non impediat, for 

in many caſes the relative ſhall not refer ad proximum ante. 

eo. Lit. 38 5. b. Finch, cedense as if a man make a leaſe for life, remainder over in 
3 gp _ * 5 tail, remainder to three in forma preditta, that does not re- 
5.2 5. H. 4. 4. 4 fer to the eſtate · tail the which is next before, but to the firſt 
< fb "Eg 4 eſtate, for that there wants the word ( heirs” to make them 
E. 4. 48. a. 9. Co. have an eſtate-tail. So a man is bound to abide the award 
N * of J. S. and he awards that one party ſhall pay before ſuch 
H. 6. 8. Fit. Avowry, a Feaſt ten pounds to the other, and that then he-hall make 


258. him a relcaſe; ſhall this « then ”” be referred to the Feaſt ? 
By no means, but to the time of payment clearly. So it is 
where 7. S. bargains and ſells his land to J. M. for ten 

6 pounds, and the aforeſaid John covenants to deliver the evi- 


dences of the land, this ſhall be intended the firſt J. S. the 
vendor, who by common intent hath the evidences. (82) So 
Perk. 178. it is a Book caſe [ 22. E. 3. 4. a. pl. 4], A man granteth ta 
one ſuch penſion as J. B. hath donec ſibi proviſum fuerit de 
competenti beneficioz this word ii“ is ruled to refer to the 
grantee, and not to F. B. wherefore, &. So in a cui in 
„ vitd brought by a wife, the writ is cui ipſa in vita ſud contra- 
652. Dy. 376. b. adicere non, Cc. this word & u ſhall not be referred to the 
next antecedent, ſcil. ipſa, but to the huſband ; for otherwiſe 


(31) A leaſe was made to one for life, with ſufficient haybote, &c. without impeach. 
ment of waſte; and the opinion of the Juſtices in C. B. by FosrER, M. 6. Fac. was, 
that impeachment of waſte ſhould refer to rhe eſtate for life, and not tothe haybote, for 
thoſe are given by the law, and ad prox”, Sc. ; 

If land he given to one in tail, remainder in forms priedictd, this remainder ſhall be tail; 
but if it be given for life, remainder in tail, remainder 2 forma prœilictd, for the uncer- 
tainty to which eſtate it ſhall be referred, it is void, 1. Co. gi. 8. Co. 15g, Perk. 181. 
22. H. 6. 15. [Co. Lit. 20. b. 1. Vent. 368. Carter, 104. And fee 1. Roll. Ab. 
£39. pl. 2.] and to have eſtate for life by limitation, and remainder over without any 
re ſpect of limitation; but if the remainder had been in dd,] ford, that would have been 
tail, quia eddem reſertur ad froximum antecedens, fed præalictd non bactenus. Plow. in 
Qucere 42. [39.] Co. Lit. 34e. & 20. b. In the argument IM. 22. & 23. Ft. $ Dixon's 
Cafe, Gawby put this caſe: A. deviſed his goods to F. ard 2:1 h, and then deviſes his 
zand to B. in forma prædidi ; F. tes the fee, and yet the word 20rs mike deviſe of goods 
Wat void. | 

the 


Trinity Term, 28. Hen. 8. l 


the ſenſe would be imperſect. So then living ſhall be re- 

ferred to when dying, for omne tunc vult habere quando ſicut 

tale quale, Cc. And in Hilary 28. it was again argued, 

(83) and SHELLEY, Juſtice, thought that the plaintiff ſhould 

recover. Indeed the caſe has been well argued over at the 

bar, and ſeveral good grounds of conſtructions of deeds re- 

cited, and alſo rules of grammar and maxims of civil lar, 

that func ſignifies Pempu: extremum. And as it ſeems to me 59296 166. pl 13. 

theſe will well ſerve my purpoſe. And it appears to me that 

then living ſhall neceſſarily refer to the death of Johan, and 

not to the Feaſt ; for to ſay that it ſhall refer to the Feaſt, 

is impoſſible ; for the Feaſt is only as a cypher in arith- 

metic, the which cypher by itſelf makes not any number, 

but when it is placed after the number 4 it makes forty, and 

two cyphers make it four hundred, and ſo more, a greater 

number, &c. So this Feaſt is not part of the performance 

of the condition. (84) For if the condition were, that I 

ſhould pay to the obligee ten pounds before the Feaſt of 

Eaſter, now I agree that I am at liberty at any time before 

the Feaſt to perform the condition; but if I tender the 

money at the Feaſt, clearly the obligee is not bound to re- 

ceive it,“ for the bond is forfeited ; for when the condition #* [ 16. a, 1 

ought to be performed before the day, the day is not part of 

the time in which the obligation may be performed; and it 

is as if I be obliged to enfeoff you of one acre of land fi 

lying between Mhiteacre and Blackacre, I cannot enfeoff 

you of Mhiteacre nor of Blackacre, but of one acre betvreen 

them. (85) The law is the ſame, if I be bound to enfeoff 

you of a manor between the manor of St. Alban's and the 

manor of Barnet ; if 1 enfeoff you of the manor of Barnet 

or of the manor of St. Alban's I have not performed the con- \ 

dition, for the two manors are but as cyphers in arithmetic, 

and limited to no other purpoſe but to abut the limits of the 

performance of the condition. (86) So if a man be bound 

to pay certain money between the Feaſts of Chriſtmas and 

Eafter, the two Feaſts are not parcel of the days of payment, 

for there is no difference between limitation of time and li- 

mitation of place, &. Then here to ſay that then living 

hall be referred to the Feaſt quia tempus extremum, it is not Poſt. 18, a. 

poſſible to do this, for, as I have argued before, the Feaſt is 

not parcel of the time of the condition to be performed 

eaus4 gud ſupra ; then this expoſition excedit tempus ertre- | _ 
| mum, 
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mum, becauſe the Feaſt is of little effect; for if I mak 
ſuch condition, that if I marry your daughter before ſuch a 
Feaſt, and then alſo pay you twenty pounds, that then, &c, 
this © then”? refers to the time of the marriage, which ought \ 
to be performed before the Feaſt, and not to the Feaſt, in- 
aſmuch as the Feaſt is not parcel nor material, guia excluſum, 
Sc. (87) So here, as I can collect, the extreme time to 
which the meaning of the parties extends was the time of 
the death of Zohan; and now by her death, ſhe having iſſue 
at that time, the condition, vz. the conſideration for which 
the money ſhould-be paid, is kept, although the iſſue die 
before the Feaſt. And I take a difference between a bond 
upon a condition which is entire, and neceſlary to be per- 
formed at one time, and where the condition is ſeveral, and 
may be performed at ſeveral times. (88) As if the condition 
be, that if I enfeoff one before ſuch a Feaſt of a manor diſ- 
charged of all manner of rents, in that caſe if a ſtranger havg 
arent iſſuant out of the ſaid manor, and I make the feoffment, 
and afterwards at another day before the Feaſt I purchaſe z 
releaſe of the ſtranger, yet the condition is not obſerved, 
inaſmuch as the manor ought to have been diſcharged at the 
time of the feoffment, becauſe this word. diſtharged was in 
the preſent time, and ought to have been obſerved /imul « 
ſemel, inaſmuch as the condition was entire. But if the con» - 
dition be, that I ſhall pay ten pounds, and build an houſe, and 
go upon your buſineſs to St. Paul's before ſuch a Feaſt, now 
I may well do theſe acts on different days before the Feaſt, 
becauſe the condition was not entire. (89) The law is the 
ſame, that if I am to pay one hundred pounds before ſuch 
a. day, if I pay the hundred pounds at five ſeveral days 
before the Feaſt, I have performed the condition ; but if 
[ 16, b. ] the condition were, that * I ſhall pay one hundred pounds 
before ſuch a Feaſt on one day, I muſt ele& at my peril the 
day on which I will pay the hundred pounds. The law is 
the ſame in this caſe here; this condition muſt be entirely 
performed at the time of the death of the wife; and ſo it 
was, and on one day, /cil. the day of her death; for it is all 
ene where the party have limited a day before the Feaſt 
that the condition ſhall be performed, and where the day of 
performance is limited by the act of God: for here God 
bath. limited a day in which the condition was performed; 
wherefare, & (90) Aud yet a eolourable caſe * 
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well put from the other ſide, viz. in a formedon in reverter, 
the donor ſhall ſuppoſe that after the death of the donee the 
land ought to revert to him, becauſe the donee died without 
iſſue of his body, although the donee ſhall have twenty 
Tues. Indeed I have looked into the Regiſters, and the old 
Regiſters are in ſome Reports, © becauſe the iſſue died without 
« iſue; but the New Regiſter, which is the beſt, is as hath 
been related; and I believe that the law is ſo, and the reaſon 
of it is apparent; for if the writ ſhall ſuppoſe that the iſfue 


L 16. b. 1 
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died without iſſue, yet it may be that the entail is not ſpent; 


for it may be that the iſſue ſhall have uncles and brothers who 
deſcend from the body of the donee, and ſo are inheritable in 
tail; wherefore the land ought not to revert to the donor fo 
long as the tail continues; and therefore the writ ſhall ſup- 
poſe that the donee died without iflue, for that this dying 


without iſſue refers to the eſtate, viz. the gift in tail. 


{91) But here the dying ought to be referred only to the 
time, viz. to the time of the death; wherefore, &c. 


Alſo for another reaſon the condition ſhall be conſtrued as 


I have ſaid; for no man would queſtion, if the words had 
been thus, © and if it happen J. MN. before the Feaſt to die 
« without iſſue then living,“ then ſhould refer to the death; 
and is it not all one ſenſe to ſay, before the Feaſt to die, or to 
die before the Feaſt ? Clearly the ſenſe is not changed be- 


cauſe the words are tranſpoſed : and if the ſenſe be in both 


ways the ſame, why ought not the law to put the fame con- 
ſtruction on both? It ſeems to me that it ſhall ; where- 


fore, &c.—NoTE, That FITZHERBERT argued much upon 


the intent of making of three bonds for the payment, &c. 


| and every Feaſt was limited one year after-the other in the 


condition of the bond; fo that he gathers by this, that the 
intent of the parties very much inclin?d to have the iſſus 
continue ½%; ad extremum, &c.—(92) FITZHERBERT #0 
the contrary. Firſt, The pleading is not good, for the de- 
murrer in law is to the replication, and clearly by intend- 
ment the very matter in law appears for ſo much as the 
Plaintiff hath ſhewn in the bar of the defendant; for the plea, 
is, & that before the aforeſaid Feaſt J. at B. died without 


© iſſue then living ;” and the plaintiff ſhews the matter more 


plainly by matter in deed ; but it is the ſame matter that by 
intendment the plea in bar contains; wherefore, &c.— 
(93) But Baiowin thought the pleading good, notwith- 
| | | ſanding, 
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ment; wherefore, &c. Alſo there was another exception 
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ſtanding, for that the plea of every man ſhall be interided 
moſt ſtrongly againſt him who pleads it. And for that it 
ſhall be intended primd * facie that at the time of the death 


J. had no iſſue; wherefore it is well enough done by the 
* Plaintiff to declare the matter as he hath done in good form, 


and doth not require any traverſe, becauſe it is only intend. 


taken in the replication, inaſmuch as it was not alleged 
where the iſſue was born, which is ifſuable,—(94) But to 
this FITZHERBERT faid, that it is not the courſe for the 
plaintiff to allege where the iſſue was born, but where the 
marriage was had, and to fay they had iſſue between them, 


without ſhewing where: and ſo where it comes in traverſe 


whether ſuch a man died without iſſue or not, the iſſue ſhall 
come of the venue where the iſſue was alleged to be in full 


life at ſuch a place, and thence the v:/ne ſhall come: as if 
: dead and alive be in trial, it ſhall be alleged where the 
'g party is in life; wherefore the pleading, notwithſtanding this, 


is good. — (95) And BAL DwIN agreed to that. For ano- 
ther reaſon the place of the birth of the iſſue is immaterial; 
for it is confeſſed by implication from the plea of the de- 
fendant that J. had iſſue, namely, by theſe words, © then 


* © living :” then implies that at one time J. had iſſue, but 


at the time of her death ſhe had not iſſue, and is in manner 
of a negative pregnant: as if in a writ of entry in conſimili 
caſu, ſuppoſing the alienation to be in fee, the tenant ſays 
that the tenant for life did not aliene in fee, this implies 
that he aliened, but not in fee: here, then in this place is 
tantamount to a negative pregnant; therefore to allege 
that which by implication is known to the defendant is ſur- 
pluſage: wherefore, &c, (96) And to the matter in law 


FiTZHERBERT and BALDWIN were of a contrary opi- 


nion to Shelley. And firſt, they took the common ground, 
that every condition of an obligation is as a. defeazance 
of the obligation, as well as if the obligation were fingle, 
and after the obligee made indentures of defeazance ; and 
it is all one, for the condition is the aſſent and agreement 


of the obligee, and made for the benefit of the obligor; 


and for that reaſon it ſhall always be taken moſt favourably 
for the obligor: as if a man be bound in an obligation to 
pay ten pounds before ſuch a day, the obligor is not bound to 


pay it till the laſt inſtant of the next day preceding the Feaſt, 


| fot 


provi 
of the 
ceale, 


(99 
ſiderat 


Mic ha, 
every. 


C aſe, 


Vo 


. 
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* * 


n Trinity Term, 26. Hen. 8. 


bet he hath all that time for his liberty of payment. (97) So 
js the law, if I be bound to you on condition to pay ten pounds 


[ 17. a. J 


5. Co. 114. Plow. 70. 
b. 172. b. Dy. 88. a. 
7. E. 4. 3. a. Cro. 74 


before the Feaſt of St. Thomas, and there are two Feaſts of St. b. Co. 6. 20. Moor. 


pay, and not ſooner, for that is moſt for my advantage. So 
when · one matter may have many intendments, the matter ſhall 
be more favcurably intended for the obligor ; ſo it ſhall be 


Thomas; the lateſt Feaſt is that before which I am bound to 9. E. 4. 45. a. 3. H. 2. 


3 b. 


here: then living may be intended different ways, viz. to the 


death or to the Feaſt; and becauſe the Feaſt is the day fartheſt 
off, and moſt ® profitable for the obligor to be ſo taken, it 
ſhall be ſo intended and conſtrued. So we cannot fay that 
theſe words, then Jrving, are void; for in all conditions, a 
man ought to expound every word that purports a meaning 
bf the parties, and ſhall not be taken for nothing : and here 
it well appears, that the words, then living, were put in for 
ſome purpoſe, and therefore are material. And yet if they 
ſhall refer to the death of the wife, it would be in vain to put 
them in; for the ſenſe would be as perfect, and in a manner 
of the ſame effeR, if the words, then living, ſhould be referred 


*[17.b.] 


4. Co. Ognel's Caſe, 


[3- Cro. 388, 389. 
Poph. 101.] 


to the death; as if the words had been omitted, (But guere 


of this reaſon.) (98) And beſides, if a condition, or words 
in deeds and ſtatutes, have a nieaning, they do not want in- 
terpretation; but if the words do not bear apparent meaning, 
but obſcure, then the intention of the makers and parties ſhall 
be expounded. And here it appears, that Mali neux had more 
regard to the continuance of the iſſue of Johan, than to the 
death of Johan; for the iſſue, who ought to inherit the lands 
of Bold, was the ſubſtance of the matter, and the chief cauſe 
of the gift of the money, then the death of Johan is not ma- 
terial. (99) And therefore it is the common practice of all 
men who give large ſums of money with the marriage of 
their children as inheritors, that there are ſuch covenants 


comprized in the indenture, viz. to pay five hundred marks 


at the Feaſt of Eaſter, every year one hundred marks, until 
the five hundred marks be paid ; and there is at the end ſuch a 
proviſo, that if it happen that within the five years the child 
of the donor ſhall die without iſſue, then the payment ſhall 
ceaſe, tue law is held clear, that although the child die within 


(99) Sir John Croine's [Ga ſcoigne's] Caſe, It was agreed between A. and B. in con- 
ſideration of marriage, that B. ſhould have of 4. ſeven hundred marks annually, at 

aelmas, till four thouſand pounds be paid; adjudged, that B. might have a/ſump/it after 
every. Michaclmas till all be paid. This caſe was cited in the argument of Hunt and Scine's 


Cafe, zo. Elis. [ Ow. 42.4 | 
WI | E 


the | 


[ 17-b.] Trinity Term, 28. Hen. 8. 


the five years, yet ſhall not the payment ceaſe, ſo long as te ⁵ tim 
iſſue lives; but if the iſſue die, the payment ſhall immediately bro 
ceaſe. (100) So the ſpecial conſideration for which men reli 


give ſuch large ſums of money with the marriage of their 


r 
daughters, is, becauſe the iſſue coming from their daughters 5 
ſhall be advanced to the inheritance of the land; and to the fort 
long continuance of the blood of the donors in this inheri- BA 
tance, the conſideration of the donors principally extends ; fore 
and for this, where the intent of the parties is always re- the 
ferred, and means to have continuance in one thing, that he 1 
thing of continuance ſhall have reference, and be conſtrued leſſc 
to the lateſt time that can be. (101) And to prove this, for, 
8.  FiTZHERBERT put two familiar examples. The one was the ſam: 
= condition of an obligation, that if I engraft twenty crab plait 
ſocks in the garden of 7. S. before the Feaſt of Michaelmas 
next coming, then growing, that then, &c.: theſe words, then 
growing, ſhall refer to Michaelmas, which is the longer time, 
| 9 [ 18. 2. 1. and not to the time of engrafting; for although they grow # (10 
= | at the time of engrafting. it may be that they periſh before 
4 | Michaelmas; but it ſhall be intended, that if they grow to 
on | Michaelmas they will continue. So it is if I am bound by a uſe, 
r_ covenant to © make a mill before ſuch a Feaſt, tunc molens,” the 
_> n this word, tunc, ſhall have reference to the Feaſt, and not to * 
6 the time of making the mill; for it is moſt profitable for him 
mer 
| to whom the covenant ouyht to be performed, for the reaſon, ſeiled 
' 1 | that this mill is a thing which can have continuance. (102) So in thi 
| the law is of a covenant made to * build an houſe before ſuch 
4 «a Feaſt, tunc ſtante, or of covenant to © caſt a bell before 
F j /| «* a certain Feaſt, tunc pulſante. But they agreed that it [156 
* ! does not reſemble the caſe that was put, that where arbitra- 
1 4 T tors make an award, that one of the parties ſhall pay to the all hi 
1 | P ©ther ten pounds before a certain day, and that then the other "DE 
* 5 | ſhall releaſe to him all actions; this ſhall be referred to the all; 
0 = Dy. 15. b. payment of ten pounds, and not to the Feaſt, becauſe that thing ek 
0 | is not to have continuance; for when the money is paid, the land. 
1 5 intent is executed, and paſt, but otherwiſe it is in the other lands 
1 | caſe. And ſuppoſe that the condition had been, that if Bold note 
19 Oy. 2's die before a certain Feaſt without iſſue then living, and is ten; 
#4 1 before the day Bold dies his wife being enceinte, and at the right 
1 | Feaſt the infant is born, clearly the condition had been per- all, an 
R of formed. (103) And BAL DwIx ſaid, That if then living 5 
u 4 Gould be referred to the death, he would prove that at one the wil 


Trinity Term, 28. Hen. 8. 


broken; as if Joban had iſſue at the time of her death in 


religion, now ſhe is dead without iſſue, becauſe he is a dead 


perſon, and not inheritable ; and afterwards at the Feaſt he 
may be deraigned, and then the condition would not be per- 
formed, which is impertinent. Wherefore, &c. (104) So 
BALDWIN put this caſe: A man makes a leaſe, reſerving, be- 
fore ſuch a Feaſt, a pound of pepper, or of ſaffron; now before 
the Feaſt, it is in the election of the leſſee which of the two 
he will pay z but after the Feaſt his liberty is gone, and his 
leſſor ſhall elect which of them he will bring his writ of debt 
for, &. And in the next Term, ENGLEFIELDE was of the 


fame opinion. Wherefore judgment was given that the 


plaintiff ſhould be barred, — Quod nota. 


(105) IT was moved upon evidence by KntGarTLEy, 

that if one recover againſt me by common recovery, 
and then I enfeoff the recoyeror, that he ſhail be ſeiſed to my 
uſe, for he ſhall be adjudged in by the recovery, and not by 
the feoffment, which SHELLEY and FIiTZHERBERT in 2 
manner confirmed. 


time the condition would be performed, and at other times 


2. Co. 49, Dy. 109. b. 


108. b. 


9. 13. 18. E. 4. 37. 4. 


ts. „„ 6% .3..4 


Cro. 78. a. P. 26. & 37. 


H. 8. Rot. 331. 


| 


Recovery to the uſe of 
A. who afterwards en- 
feoffs the recoveror, ha 
ſhall be in by the re- 
covery, and continue 
ſeiſed to the uſe of A. 


* 


4. Co. 71. a. 2. Co. 58. 
10. Aff. 2. contr. pet 
Skipwith. 

[See 2. Will. 19.] 


| (105) If a man at this day enfeoff a ſtranger without any conſideration, the feoffee is 


ſeiled to the uſe of the feoffor. Perk. 333. Dy. 96. Therefore intend that the feoffee 


in this caſe gave conſideration. [See Dougl. 773. 5. and 1. Co. 123.1 


(106) AM AN hath two leſſees for years by ſeveral leaſes 


of lands in one county, and makes a feoftment of ſees, by ſcparate leaſes, 


all his lands in the ſame county, and makes livery upon the 


lands of one of the termors, ouſting him * in the name of 


all; nothing of the other leaſe paſſeth by the feoffment, inaſ- 
much as the other termor hath an intereſt, and ſtays upon the 
land, But of a tenant at will it is otherwiſe, for there both 
lands paſs, inaſmuch as it is a determination of his will. But 


note by KN1GHTLEY, That if I be ſeiſed of land, and another 


s tenant at will to another man of land, into which I have 


Tight of entry; in this caſe, although I make a feoffment of 


al, and livery of ſeiſin in that part which I am ſeiſed of, in 


(106) 21. H. 6. 17. Fitz. Ay del Roy, 22. that by the death or feoffment of the leflor 


s will is determined by Newton, 


E 2 


— r 


*[ 18. b.] 


If a man have two Icf- 


of lands in one county; 
livery of ſeiſin to a ſeof- 
fee of all his lands in 
that county, made upon 
the lands of one of the 
ttfſzes, in the name of 
the whole, paſſes no- 


thing of the other's: 


land. S cus if he were 
tenant at will to the 
fcoffor. 


Mo. 250. 11. H. 4. 
7. „ . 00. . 
363 „ 420. 
19. H. 6. 56. a. 33. H. 
6. 42. a. Perk. fol. 4 5. 


the 


— ä —ͤ 


3 — . —_— nie — X aA — 2 p 


118. ö.! 


4. Rol. Abr. 4. IIſt. 
49. . Infra 3 a. b. 
9. H. 7. 25. b. Litt. 
1a. 13. B. N. C. 307. 
Dy. 58. a. 283. 337. b. 
13. H. 7 13. a. 

a. Rol. Ab. 6. 11 
H. 6. 26. a. 2. Co. 
. & 


— — — 


THe wife of a termor 


continuing in the houſe 
avoids the livery made 


by the landlord to a a meſſuage, 


feoffee ; nor ſhall this, 
though made in the 
name of the whole, be 
good to paſs an acre of 
Jand in view, and held 
under the ſame leaſe. 


Note, 2. Co. 32. a. 19. 
H. 6. 56. Perk. 219. 
8. Af. 1. 3. 29. Aff. 
Go. Dy. 363. 33. Fitz. 
AM. 418. 33. H. 6. 
42.4. 1. Co. 31. b. 
1 1. H. 4 71. 21. H. 7. 
7. 2. Rol. Ab. 5. 1. 
Inſt. 48. b. 49. a. 5. 
Al. 8. Dy. 178. b. 
46. E. 3. 25. 

4. 


13. 2. Rol. 56. 6. Co. 
a6. a. Plow. 152. a. 
F. Feoffments and Faits, 
$1. View, 134. 1. Co. 
156. a. 38. Al. 23. 


* Roll. Ab. 4. 7. 47. 


Con. 1. Iyſt. 253 a. 
Dy. 233. 131. B. N. 


C. 339. 340. F. Con- 


tinual Claim, 11. 38. 
ET. 3. $1. -3% AC. 3. 
Z&. 


when a man endows his wife of lands within the view, it 1s 


(1907) Tf che renant have a boy 
the livery; cn, where 


Feoffmcnt 66. 


— 


35. H. 6. 24. Perk. 232. Dy. 131. 38. H. 6. 28. [a. BL Com. 316, Bac. Ab. Feoffmeng 
(J. 2.) Com. Dig. Feoffment (B. 7.) 


Rol. Rep. 441. Poſt. 


land, and an hill is between them and the land, ſo that they 


for now ic appears that the intent of the feoffor was not to 


Trinity Term, 28. Hen. 8. 


the name of all, nothing paſſes of my land, of which the other 
is tenant at will to a ſtranger, inaſmuch as this is not a de. 
termination of the will of the ſtranger. So note the diverſity, 
where he is my leſſee at will, and where he is leſſee at will to 
another. ; 


1 


(107) A T another time this queſtion aroſe upon evidence 

to 4 jury by KnicuTLEY. A man was ſeiſed of 
and of a cloſe adjoining to the meſſuage, and made 
a leaſe of the meſſuage for term of years, or life; and after- 
wards made a feoffment of the meſſuage and cloſe, and de- 
livered ſeiſin in the meſſuage (the termor being at market, 
and his wife and children being in the houſe) in the name of 
all: now it is to be conſidered, whether the houſe paſſed or 
not. And it ſeems not, inaſmuch as the continuance of the 
wife and children of the leſſee ſaved the right and poſſeſſion 
of the leflee. And yet SHELLEY faid, if he would waive the 
poſſeſſion after, he might take it by a diſſeiſin. But admit 
that nothing of the meſſuage paſſed, Whether the cloſe which 
was in view paſſed or not? And ENIGHTLEY was clear, that 
it did paſs, although the meſſuage did not pals, for that it is 
in view; becauſe many times, in the Book of Aſſizes, we ſee 
the land paſs by the view. For if the jurors come near the 


cannot ſec it, yet the law adjudgeth that a ſufficieat view. 
(108) Bt SHELLEY thought that the cloſe would not paſs; 


make all the land paſs without livery, via. by the view; but 
his intent was to have that paſs by livery of ſeiſin, and for 
that purpoſe he makes livery in the meſſuage for all, which 
upon the matter doth not paſs. Wherefore, &c. And no 
man ever ſaw a livery by the view, unleſs for a cauſe material 
to ſuppoſe in enforcing the matter: as if to ſay, that the land 
was on the other fide of the Thames, to which the feoffor 
could not come for the water ; or at the door of a church, 


{ n the land at the time of rhe ſeoffment, that avoids 
the termor has beaſts upon the land, Fitz. Aff. 413. Bro. Elis. 


ell | 


S 


Trinity Term, 28. Hen 8. [ 18. b.] 


' well enough, for that it is made in conſideration of dower, . a. 22 
Kc. But Kn1GHTLEY offered to demur clearly, notwith- 3 B. 5 | 
ſtanding the opinion of SHELLEY, if he had not had clear Poſt. fo. 33. 


matter to diſprove it, &c. 


. —ñ. œ— 


Draper again Capper. * [ 19. a.] 


N treſpaſs by one Draper againſt Capper, the writ be D. Jakks 


*(109) 

Ky « Wherefore he broke his cloſe, and cut down in & traverſing the treſ- 
trees in D. The defendant juſtifies the treſpaſs *in S. with- _ —— = 
« out this, that he is guilty of any treſpaſs in D.“ And exception guilty, 


was taken to that by MounTAGUE, for all ſhall be ſtruck i, <q x84 ans. 
out, and not guilty generally. And ſo BAL DWIx, Chief 9. H. 3. 6a. b. 43. E. 


Juſtice, held: but FITZHERBERT faid, that the ſpecial mat- 46. E. 0 1 * 


ter ſhall be entered on the roll; for it may be, that when two 15. b. 8. H. 6. 34. 5, 


a 22 4 2 | . 38. H. 6. 8. b. 2. 27. 
vills are adjoining, it is not known whether the place be in 5 CAC — 


one vill or the other, Wherefore it is reaſonable to enter 2 0. 3 2 ay * 
this matter by evidence; and divers precedents had he ſeen a. E. 4. 14. b. I H, 


here of this. But he ſaid BaLbwin ſpoke to fave parch- = 1 2 30. & 


f . 1 2 
5 Com Dig. Pleader, 
f (. 14.)] 


———ꝛñN ... — ——o—_———— a 


{110) PROWNE aſked this queſtion: A man makes a n does not tip 

. againft the leſſee for 
leaſe for a term of years of a manor, reſerving wood cutting down trees re- 
and underwood ; the leſſee cuts down trees; whether an action ſerved to the leſſor by 


K the leaſe. 
of waſte lies or not? And SHELLEY and BaLDwin thought whether by this refer- 


it did not, inaſmuch as the wood is not parcel of the leaſe, ation the foil on which 
| ; the wood grows be re- 
for it never was let; and the ſtatute is, that a man ſhall not ferved ? | 


commit waſte in terris, boſcis, ſeu gardinis, ſibi dimiſſis, and 44 E. 3 34: 1 8 3 
11. reſolved. F. N. B. 
the wood here was not demiſcd. But an action of creſpaſs 


59. a, Perk. FC. 6423, 


lies for him in this caſe. And it was further moved, whether 17 0 * * 5 
by ſuch reſervation the ſoil and land where the wood grows 361. a. 2 4. Co. 62. 


(110) E. 20. Eliz. C. B. A leaſe was made for years, except all manner of woods, and 
by the opinion of the Court, waſte doth not lic for the cutting the trees. 

T. 41. Eliz. Lib ſord v. 333 Brownl. 241.] In waſte, the caſe was, Fir Thomas 
Southzwell leaſed certain lands to Sir Thomas Saunders, tor years, provided always, and it is 
agreed, that it ſhall be lawful for the leſſor to enter, fell, cut down, and carry away all the 
woods and underwoods upon the premiſes. Surthwel! grants the reverſion to Sir William. 
Luſbford in fee. Saunders deviſes his term to his ſon and executor, who cuts the trees. 
Ly/bford brings waſte, and well, for the proviſo ſounds ſolely in covenant; as 3. H. 6. 4. _ 
X M. 41. & 42. Eliz. judgment given accordingly. So per Cur, C. B. E. 28. Eliz. [Cro. 
Eliz. 19, Co. Ent. Waſte 695.) Waſte by Conflance Fofier, But the leſſor is put to 
bis action of treſpaſs at common law. g 

E 3 | be 


[ 19. a. ] 


2. Cro. 487. 

B. N. C. 225. 46. E. 
3. 22. b. Bro, Reſer- 
vation, 39. Py. 78 pl. 
48. 11 Co. 49. b. 5. 
Co. 11. 1. Leon. 49. 
121. H. 7. 14. 


3. Built. * 

Poſt. 79. a. 

[Bro. Grants, 167. 2. 
Roll. Ab 454. pl. 10. 
455. Vin. Ab. Reſer- 
vation (U)]. 


— — — — 


An action of ſlander 
does not lie by two 
Jointly againſt defendant 
for calling them tee falſe 
knawes ant thicwes. 


& Co. 18.b. 8. E. 4. 
8. a. J. E. 3. 16. a. 
17. b. Dy. 26. b. Re- 
giſter, 105. b. F. N. E. 
192. K. 27. H. 8. 22. 
T4. H. 6. 9. b. 12. E. 
4. 6. a. Note, Keilw. 
$5. a. but note li E. fo. 


129. pl. 33. 8. E. 4. 16. a. 9. E. 4. 51. b. 4 E. 3. 35. 


be reſerved; and it ſeemed to SHELLEY, not. 


* 


Trinity Term, 28. Hen. 8. 


(111) But 
he would agree, that if a man grant me his wood, and make 


livery, the ſoil where the wood grows paſſeth. And in writs 


of entry the courſe is 20 acres of paſture and 20 acres of 
wood; in this caſe it is demanded by the name of 'acres; in 
which caſe the foil alſo is recovered; but when it is not re. 
ſerved by the name of acres, it ſeems that the leſſee ſhall have 


the profit of the herbage. But it is right to be adviſed upon 


this caſe till another Term. 
— — — —  —— — 
(112) AN action upon the caſe was brought by two, for 
that the defendant called them !wo falſe knaves, 
and thieves; and ſhewed in proof of it, &c. And MounTa. 
GUE intended to demur in law upon the writ, becauſe the 
tort which one has by the words ſpoken is not the tort which 
the other has; therefore they ought to ſever in their actions, 
as cf falſe impriſoument; and of that opinion was the 


Court, &c. 
Godb. 345. Yelv. 129. Cro. Jac, 


647. 641. Pal. 313. 31. 36. H. 6.8. b. 28, 30. [Bull. Ni. Pr. 5. 2. Burr. 983, 984, g85. and fee 
2. Hawk. Pl. Cor. 342-+343-] 


(112) H. 32. Eliz. 


C. B. % Fitzhume's Caſc. 


Huſhand and wife and their ſon brought 


an ation far ſaying, that they had committed treaſon in coining of money; and adjudg ged. 
that it does not lie, for they could not coin, 

T. 41 Eliz. Action on the caſe for flanderous words ſpoken by the huſhand and wife, 
pry Cup. des not lie, for they cannot ſpeak together, and the wife hall not be puniſhed 
for the huſband, but the huſband for her, and therefore the action 33 not weil brought. 

80 if ſeveral cauſes of action be given againſt two, you cannot have a joint aftion a againſt 


them, 7 7. H. 4. 9. U. 


— 6ͤ— 


A bond, if ſealed, is 
good., although it wart. 
tie formal words . ſcaled 
4c with my ſeal, or **in 
& witne > whcreoi.?” 

Keilw. 34. b. 70. b. 
41. Ow. 33. 1. Leon. 
86. 312. lors. aa. 2. 
. Co. Lt. 6. a. 
6. b. 229. b. 40. E. 
N 
ton. and Perk. F. 128 


2. Str. 814, 815. Cro. fac. 420. Mo. z. 


(113) AN obligation was thus, © for the wrll and faithſul 
2 of ꝛvhich 7 hind na by theſe preſents, 

ce dated, Zc.” and not ſaid “ ſraled pe ny ſeal nor & in 
« itn? wheres,” wherefore it was aſked of the Court, If 
ſuch an obligation be good, or not ? And it ſeemed to SHEL- 
LEY and FITZHERBERT, that tae obligation is well enough, 


if a ſcal be put to the deed, &c. 


Dy. 140. 37. 1 4- 81. . . H. 6. 386. 16. accord, 
2. Co. 5. Wentw. Ex. 117.1 


FH 
MVSEVM 
IBRITANNICVMI| 


[Cro. Eliz. 737. 


* (114) THREE 


ol 


Trinity Term, 28. Hen. 8. 
HREE were bound in an obligation thus, 


« we bind ourſelves, et utrumgue noſtrum per ſe, 
« pro toto et in ſolido; “ and, Whether this bond were ſeveral 
or not? was the queſtion. And it ſeemed to one, that it is 
not ſeveral, inaſmuch as the utrumgue is of two, ſcil. both; but 
the bond ſhould be quemlibet noſtrum, &c. when more than 
two are bound. But the Court thought the bond was good 
enough and ſeveral. | Quære. 
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OUNTAGUE aſked this queſtion :—A man 
makes a leaſe for a term of years by indenture, and 
the leſſor covenants and grants to the leſſee, © that he ſhall 
« have thorns for hedges growing upon the land, by the aſ- 
« ſigument of the bailiff of the leſſor, and neceſſary fucl to burn 
jn his houſe.” Firſt, Whether the leſſee can take thorns 
without the aſſignment of tne bailiff, or not? Secondly, If by 
the copulative (and neceſſary fuel), that ſhall refer to the 
aſſignment of the bailiff, or not? (116) For the firſt, it ſcemed 
to BALDWIN and FITZHERBERT, that the leſſee, by virtue 
of his leaſe, may well cut thorus without aſſignment by the 
order of the law; for by our Books the law is, that a ter- 
mor ſhall have loppings and ſhrowdings of trees for neceſſary 
tel; and then to inſert theſe words, © that he ſhall have fuel 
« by the aſſignment of bis baihff,” is void, for what the law 
gives him by implication in the leaſe, that he may take with- 
out aſſignment. 
and that it ſhall be lawful for the leſſee to cut the graſs at the 
aſſignment of the leſſor, notwithſtanding theſe words, the leſſee 
may cut the graſs. (117) But if the other covenant on his 
part in a negative, & that he will not take thorns without the 
« aſſignment of the leſſor,” now that is a good covenant, and 
if he do contrary to that, action of covenant well lies. Or if 
it were a condition which is a negative in law, as, © proviſo 


(115) 


v-1W% j 


In a bond by three, we 
bind ourſclves et ue 
gue naſlrum, is a ſr ve - 
ral bond. 

14. El. 310. b. 10. E. 
3. 20. a. 10. H. 6. 16. 
a. by Keble. Dy. 337, 
438. 27. H. . 8. 8. 
Co. 103. reſolved. 39. 
nenn. 0 
19. a. 11. Jac. Cro. 
322. Moor, 260. 2 
Rol. Ab. 148. 2. Bulſt. 
70. [Cro. Jac. 45. 
3- Bac. Ab. 697.] 


__—— 


nnn 


A covenant hy the leſſor 
that the leſſee ©* ſhall 
© have hedgebote, hy 
© aſſignment of his Vai 
«© ff,” ſhall not reſtrain 
the tenant's legal right 
to take without aſſign 
ment. 

Sccus, if the lefſee had 
covenanted negatively, 
that he ſhould not take 
without affignment. 


5. Co. 24. b. Hob. 173, 
11. N. 9.5. . 9 £ 
4. 44- 2. 

Cro. Jac. 481. Moor, 
7. 23. 44. E. 3. 2. a. 
40. Aſſ. 2. Co. Litt. 
306. &. - 20. K 7. &- 
44- E. 3. 44. b. Dy. 
36. a. 21. H. 6. 47. 
13. H. 8. 1. 20. E. 4 
TY T5 


For if I leaſe to one, two acres of meadow, - 


28. E. 3. 91. A. accer. 
by Thorpe, & 50. a. 


[Sheph. Touch. 161.] 


Ante, pl. 65. 28. E. 3. 
96. | 


(115) 4. Co. 8. [So. b.] A covenant in law is reſtrained by expreſs covenant, although 


it be ir the affirmative, and 31. H. 8. 4. pl. 2. 


A reſervation to the leſſor excludes the 


generality of the law, and the heir ſhall not have the rent; and 52. pl. 3. Gift in tail re- 
lerving rent doth not exclude the tenure that the law would create. 11. Co. 62. b. 63. 


(117) M. 40. & 41. El. in C. B. + Francis Brown v. Henry Eyre. The lord grants ta 
a termor to take bote by the view of the keeper. ANDERSON holds, that this being in the 
atfirmative ſhall not alter the law clearly, nor toll the liberty given to the termor by the 


law, but he may well take without-view of the kee 


per; Which GLANVII agreed to, unleſs 


it be as + 29. E. 3. 91. that it ſhall not be lawful to take unleſs by view of the keeper, &c. 


$4 E4 


cc that 


[ 29+ b.] Trinity Term, 28. Hen. 8. 


& that he ſhall not take thorns without, &c.” now if he dae 
that, clearly the leſſor may enter, &c. But in the other caſe, 
it is a grant on the part of the leſſor in the affirmative. Where. 
fore, &c.—SHELLEY, ? contra; for when a man takes a leaſe 
out of the order of the law, viz. by ſpecial words and terms, 
he ſhall have it as if the leſſor ſpoke the words, and no other- 
wiſe, Wherefore here he hath accepted the leaſe by ſuch 
words, © that he ſhall have thorns by the aſſignment of the 


t « bailiff;” that is as much as to ſay, he ſhall not have them ; 
without the aſſignment, Wherefore, &c. And as to the 
other point, it ſeemed to him that this copulative (and) ſhould 
make the fuel paſs by aſſignment, &c. Quære bene caſum. 

. — —— 

Core's Caſe. 
* [ 20. a. ] * (118) IN the king's bench in error, the caſe was thus; 

Debt lies againſt the. © That one John Core, grocer of London, brought an 


adminiſtrator of one action of debt againſt the adminiſtrators of one George Wed- 
who gave a bill under. Ln . 

taking to lay out money dye, and counts upon this bill: © Be it known to all men by 
ern ae, 0 ce theſe preſents, I George Moddye, of London, have re- 
who never executed his c ceived of Fobn Cre the ſum of twenty pounds ſterling ; of 
9 & which twenty pounds ſterling, I, the forenamed George, to 


employed, debt would « hear the adventure of the exchange to Roan, and there ta 
3 4 ce beſtow the ſaid twenty pounds in French prunes, for the be- 
H. 6. 2 88 E. 3 ce hoof and uſe of the ſaid John, and to ſee them ſafely ſhipped, 
73. 40. E. 3. 50. « as I do my own wares; this done, the forenamed John to 
I bear all manner of adventure, and charge from the quay of 

“ Roan in France to his own houſe in the city of London; in 

« witneſs whereof, &c.” with a ſeal. (119) And averred in 

tne court, that Hoeddye had not beſtowed the money in 

prunes ; and upon this the defendants plead plene adminiſtra- 


verunt, and found againſt them; and this matter alleged in 


arreſt of judgment ; and yet judgment given, And now there oy 

was error in this: That when the aforeſaid Core, before theJuſ= * - 

tices of our Lord the King of the Bench, by his writ of debt for 

required againſt the aforeſaid defendants twenty pounds, and, S | 

in maintenance of his writ, declared on a bill made by tne 

teſtator in his life-time, and in the aforeſaid declaration ſhewn i, { 
(119) In the argument of the caſe of Breton v. Barnet, M. 41. and 42. Eliz. [ Ow. 86.) 0 


GIANvII cited a judgment to have been given in Harford. A. gave money tv B. to buy 
wares, B. did not buy them, and debt was maintained fer the money, | | 


by 


Trinity Term, 28. Hen. 8. 


py which bill it appeared evident, that by the law of the land 
a writ of account might have been brought and maintained 


againſt the aforeſaid teſtator in his life-time, and not a writ 
of debt; nor can any writ of debt, by the law of the land, be 


maintained againſt the adminiſtrator ; wherefore they pray 

judgment, and that the aforeſaid judgment be revoked and 

annulled, &c. | 
(120) BAk ER, Atrorney General, thought that the 


judgment ſhould be reverſed, for no action of debt lies 


for this againſt the teſtator; for the bailment was to ſuch 
intent, to have an encreaſe and profit of the money, and not 
the money back, for which money no action of debt lies, but 
an action of account; for the money was delivered to the in- 
tent of being employed and beſtowed in prunes, and not to be 
preſerved entire for the uſe of the bailor ; for the law is taken 
in our Books to be, that if a man bail money to be bailed over, 
if it be not bailed according to the condition, no action of 
debt lies, but account, for he ſhall not receive the money to 
retain it; but now ſince he did not make the delivery over, 
he was accountable to the bailor. (121) And itreſembles the 
caſe in 41. E. 3. 10. In account the defendant pleaded unques 
fon receiver, &c.; and found, that the money was bailed to 
the defendant upon condition, that if he made aſſurance to 

the plaintiff of certain land, then he ſhould retain the 
mcney to his own uſe ; and if not, that he ſhould rebail, &c.: 
and found that he did not make the aſſurance, &c. where- 
fore judgment was given that * he ſhould recover. And there 
it is ſaid that debt lies in that caſe, but it ſeems that it is not 
law. And although this receipt was teſtified by bill, yet it 
ſcems that it ſhall hot alter the nature of the account in a 
debt: for it is only evidence, and ſhould not eſtop the inteſ- 
tate from waging his Jaw, as it ſeemed to him. (122) For 
it is as if a leaſe be made by indenture for a term of years 
rendering rent, although an. action be uſual upon ſuch an 
indenture, yet the defendant may plead divers matters in fact, 
as a levy by diſtreſs or payment, for that the leaſe is the 
foundation of the action, and not the indenture ; for if the 


indenture were the ground, then could he not aver ſuch an 
þ 


| 20, a. ] 
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* 


[ 20. b.] 


7. Roll. Ab. 116. 597. 


* 


. (129) A. delivers an horſe to B. and commands him to ſell it for three pounds; and ad- 
Jugged, that A. ſhould not have debt for this three pounds, but account for the horſe and 


* * . . : , 
{ic profits, W nich was . . Jac. 71 Hulcomb's Caſe . Spruwoed, 


_ anſwer 


C 20. b.] 


2. H. 6. 9. 9. E. 4. 


50. b. 

4 
10. Co. 103. a. 11 
H. 4. 64. b. 91. b 
Br. Executor, 121. 11 
H. 1 
17. 
43. 
Fitz. 
H. 4. 


1. Roll. Ab. 192. 
Br. Adm. 13. contra, 


* 


[Co. Lit. 90. b. and 


Mr. Hargrave's notes, 
2 & 3. there.] 


eo. H. 6. $8.8... 0 
H. 6. 35. 2. 20. H. 4 
9 . 6. H. 4. 9. a. 
K. H. 7. 8. I. Buiſt. 
68, 9. Yelv. 24. 


him debtor, &. And although the teſtator cannot wage 
+ his law, yet it is not good ground to ſay that the adminiſtrator 
or executors ſhall be charged. As if a man before auditors 
2 is found in arrears, and dies, the executor is not chargeable; 


(125) E. 40. El. Rot. 1319. C. B. In debt by Breton v. Barley, defendant [Ow. 86. 
laintiff counts, that whereas the plaintiff had delivered to the defendaut ſixteen pounds to 
| 909 for the ſaid Th, and to the ſaid Thomas, when he ſhould be required, to re-deliver 
and pay; the defendant being often required, refuſed to pay; aud upon demurrer by 
defcndant, adjudged that debt lies, according te this cale in Dyer. 


Trinity Term, 28. Hen. 8. 


anſwer without deed, but the law is contrary. And in 
1. H. 6. [J.] In account the defendant ſaid, that for the re- 
ceipt of the ſum he made to the plaintiff a bill; judgment 
if, &c. And adjudged no plea, becauſe it is only evidence of 
the account, &c. Yet peradventure if they were words 
obligatory to bind him to make an account of the ſaid 
twenty pounds, or if he had not beſtowed them according to 
the bailment, that then he acknowledged that he owed, or ta 
pay, or that he was bound in the aforeſaid twenty pounds, 
theſe words ought to charge him as debtor. (123) As the 
caſe is in 42. | E. 3. 9. a.] that a man by bill receives ten 
pounds to make a faithful account of it, theſe words make 


yet the teſtator could not wage his law. And for this reaſon 
here the adminiſtrator is not chargeable ; but if the adminiſ- 
trator were privy by any evidence to the receipt, perhaps he 
would be bound. (124) As the caſe is in 46. E. 3. 
[ 10. a.] that a man as receiver-genera] retains one in the 
ſervice of his maſter, taking for his falary ten pounds per 
annum, by deed; in this caſe, although the maſter may wage 
his law, yet the receiver, who was made adminiftrator, was 
charged in debt for the ſalary, inaſmuch as he was privy to 
the retainer by his own teſtimony, by his bill: but here it is 
otherwiſe. Wherefore the adminiſtrator ſhall not be charged, 
for that the thing remained always in the nature of an account, 
of which no action lies againſt adminiſtrators. And for all 
theſe cauſes the judgment is erroneous, &c. : 

(125) MounTAGUE to the contrary. For I have learnt it 
for law, that if a man deliver money to be bailed over, if the 
bailee do not perform the condition, he is a debtor for the mo- 
ney, cr accountable at the pleaſure of the bailor : and that the 
caſe of 41. [E. 3. 10. a.] well proves. For when a man hath 
received money, and hath not employed and beſtowed it 


n Y yy www 


Trinity Term, 28. Hen. 8. 
«cording ® to the truſt and condition, he is a guardian of 
the ame money to my uſe; as my debtor, if I will; for it is 


the more prejudice to me, if I make my election for my 
action of debt, inaſmuch as I ſhall only recover the naked 


ſum which was bailed; but if I bring account, I ſhall 


recover the increaſe and profits of the ſame ſum, beſides the 
ſum: and when a man hath two actions given by the law, 
he may elect which he will. (126) As if I he diſſeiſed, I 
may have an aflize, or I may have/a writ of right, &c. 
And alſo there is a diverſity in our Books, when a man 
delivers money to traffic with generally, merely to do the act 
of trading withal, and when the delivery is to do a ſingle 
point in certain, as to lay out in prunes ; for in the latter point 
if he lay it out in any other merchandize than is limited, he 
is a debtor, for that he did not follow his warrant. (127) 
And likewiſe here it is alleged by matter of fact, that the 
money was not laid out in prunes; and by the demurrer in 
law acknowledged by the party. Wherefore, &c. And to 


that which is ſaid, that this bill does not make the inteſtate. 


a debtor, becauſe there are wanting words obligatory, he 


clearly thought that the words I have received twenty pounds, 


or I owe, or am bound in, or if a man recite that 
Wheveas he had one hundred pounds of money of I. S. he hath 
paid him forty pounds, and ſo, there remains ſixty pounds, 
this is a good obligation, and ſhall bind the executor ; for 
every word which proves a man to be a debtor, or to have 


the money of any ſtranger in his cuſtody, clearly, if it be by 


bill, ſhall make his executors debtors alſo. (128) As if a 
bill be made that witneſſeth that I bave found twenty pounds 
F I. S. without other words I ſhall be charged, and ſhall be 
ouſted of my law; for in our Books, in a ſtranger caſe, it 
is adjudged, That a man ſhall be ouſted of his law, and the 
executor ſhall be bound. As if I bail a charter to one by 
indenture, the bailee dies; action of detinue lies againſt his 
executors, by reaſon of this indenture, &c. So in every 
receipt are included two things, viz. Whether the receipt 
be to the uſe of a bailor or a ſtranger, or to the uſe of 
himſelf. If to the uſe of a ſtranger, then is he his debtor, 
becauſe the property is not in himſelf, &c. And here it is 


acknowledged by the bill, that the receipt was to the uſe of 


the plaintiF, He thought alſo, for another reaſon, that the 
judgment 


Dy. 25. pl. 77. f. 21. 2. 


22. E. 4. 22. a. 14. 
R. 5. F. Debt, 166. 11. 


H. 6. 39. Dy. 22. b. 
27. H. 8. 22. a. 


I. Bulſt. 68, 9. 


2. E. 4. 1. 4. & 


Dy. 51. a. 13. H. 4 13. 


[3- Leon. 38.3 


I. 


Abr. 597. 18. E. 4. 


121. a.] Trinity Term, 28. Hen. 8. 
judgment ſhould be affirmed ; (129) for here it appears, 
that the adminiſtrator had the money of the plaintiff, and if 
the law do not give ſuch action to Core, he is without remedy, 
F. Debt, 109. 18. and the defendant ſhall retain the money without cauſe, 
4 4 11 H. 4 19. b. which the law will not ſuffer. So if a rent be granted to me 
20. 19. H. 6. 11. 41, for the term of auter vie, the rent is in arrear, cęſluy que vie 


Tl T ol — dies, I ſhall have an action rather than the arrearages ſink in 


17. a. Fulb. 121. a 
an action of debt, where at firſt it was freehold, &c. 


[ 21. b. ] Wherefore, &c. BAKER ſaid, that clearly if the money had 
been laid out in prunes, no action of debt would lie; and now 
there is nothing which ſhall charge the adminiſtrator but the 
averment that the money was not laid out in prunes, which 
is but ſurmiſe, that doth not charge the adminiſtrator, if it be 
pot matter in writing. Wherefore, &c. | 

(130) And afterwards H. 28. H. 8. it was again argued, and 

LuKE, Juſtice, argued, that this judgment was erroneous: for, 

firſt, it is clear that an actipn of account would be well main- 

tain: ble, becauſe that the twenty pounds were bailed to buy 

og neg ug W prunes; as if a man bail money to one to traffic with, if he do 
Hunt, 4c, not lay out the money, he ſhall have account againſt him; and 
ſhall have the account for the increaſe and profit which he 

hath gained or might have gained by uſing the money; for in 

theſe caſes he is a receiver, and accountable; and no action 


. 6 
4 Rm B. 121. H. 9. the land; becauſe & I have no remedy by other means than 
2 


Palm, 186. Yelv. 24. of debt lies without a contract. (131) For if I undertake 


6. H. 4. 8. ; 
H. ;. 26. a 1. Ra $0 you far the debt of I. G. clearly that doth not mak: me 


23. b. 41. E. 3. 10. 8. debtor, becauſe there is no contract but a naked agreement, 


Cao. Jac. 687. So if I bail ta you twenty pounds to bail over to B. now 


B. cannot have an action of debt againſt you for the cauſe 
aforeſaid. It is then to be conſidered, whether this bill ſhall 


2. 9. E. 4 14. 50. b. change the nature of account into debt; and as it ſeemed to 


© 3} - „ YR EL | 
rok els him it ſhall not. Yet he agreed to the cammon caſes, if one 


18.' 4. H. 6.17. F. bargain and ſell an horſe for twenty ſhillings, the vendee makes 
N. ia. AM. 10. 3 8 
H. 7. 24. B. N. C. a bond for the twenty ſhillings, the nature of the contract is 


4 oo 1 F. 4. determined, for that he is bound to pay the ſum of words 


(129) A man made a leaſe for life rendering rent, and for non- payment a re-entry, and 
brought debt for this rent; and by the conſideration of the Court he recovered, 6. Eliz, 
227. b. infra. (a) 


1 


— — — — — 


(a) At common law the landlord could | +: Co. 49. a. Burt this caſe was a caſe of 
not have en act ion of debt fer rent reſerved | execurors. Now by 8. Ann. c. 14. & 3. 
on an eſtate of fr: chold till after the deter- Geo. 3. c. 17. actions of debt may be 
mination of the u eſtate. 3. Bl. Com. 232. | brought at any t:ir.c for, ſucn frecheld rents. 


Eo. Lit. 47, 4, Mr. Hargrave's note (4), ; 
obligatory 


2 


Trinity-Term, 28. Hen. 8. 


obligatory in writing. So it is if a man hath judgment to 


recover in debt upon a contract, the contract is altered and 
gone. (132) So it is if a man be found in arrear before 
auditors, and for the fame arrearages he makes a bond, the 
action of debt for the arrearages is now altered: yet ſee the 
contrary thereofadjudged in 11. H. 4. [79. b.] But in the 
caſe here there are not in the bill any words obligatory, nor 
any words that purport an obligation, but the bill is only 
evidence of an account; and therefore it is in one Book, 
That a man brought an action of account upon a bill witneſſing 
the account, defendant was permitted to plead ungues ſon t. 
receiver pour acchunt render, contrary to the bill ſealed wit- 
neſſing the receipt; and alſo in this caſe non eft factum was 
no'plea, inaſmuch as the action was founded upon the receipt 
for rendering an account, and not upon the bill. So the caſe 
is ruled in 30. H. 6. [ 39. H. 6. 34. b. ] that a man brings an 
action of debt upon a contract before the mayor and recorder 
of London ; the defendant tenders his law; the plaintiff ſays 
that in London there ® is ſuch a cuſtom, that if a man have 


ouſted from waging his law ; and upon this was a demurrer, 
Whether the plaintiff had abated his own action by this 
pleading? (133) And before MasTER PRISOT it was ad- 
judged, that this matter thould well maintain his count, and 


{hall not alter the nature of the contract, for that it was but 


evidence of the contract. But I will agree, that if WODDYE 


put his ſeal to a paper evidencing the contraQ, he ſhall be 


[ 21, b. 


22. H. 6. 55. b. 4. 
H. 8. 51, a, 6. C 
44- b. 13. H. 4. 2. a: 


had faid in his bill, that if he fail to lay out the twenty pounds 


in prunes, that the ſaid twenty pounds ſhall be delivered back 
te Core, the words © delivered back”? would countervail parols 
obligatory. As the caſe is ruled in the time of E. 4. 
[18. E. 4. 15. b.] A man bailed twenty pounds by indenture 
to an other to employ them in woad, if the woad pleaſe 
him; and net, then to re- deliver the twenty pounds to the 
bailor; there an action of debt was brought for the twenty 
pounds; and adjudged well maintainable, becauſe the word 
re. deliver implies an obligation. And becauſe by this 
bill the nature of the account is not changed to debt, becauſe 
there want words obligatory, therefore the bill is only an 
affirmance, and evidence of the receipt; wherefore he thought 
that judgment ſhould be reverſed, : 

(134) Se1LMAN, PORTMAN, and FITZJAMES, Chief Ju 
tice, to the contrary; and I that the fir ſt judgment ſhould be af- 


hrmed. 


2. Bull. 30g. 
285 


Palm. 364. 

1. Cto. 540. 
Cro. Jac. 687. 
Hob. 2c6. 203. 


Trinity Term, 28. Hen. 8. 


1 3 b. firmed. In the firſt place, admit that he had no bill evidencing 
. bo. ©. the receipt, yet in the common opinion of the Books, it is in 
11. H. 6. 39. the election of the bailor to have an action of debt or account 
* in ſuch caſe. (135) As in 41. and 42. E. 3. [ 10. a. pl. 5 
9. a. pl 7.] it is ruled, that if a man bail money to one 
upon a condition, that if the bailee make him aſſurance of 
certain land before ſuch a day, that he ſhall retain the money 
for ever; if not, to re- deliver it to the bailor; if the bailee 
do not perform this truſt and condition, he is accountable 
_ 6. 35 1. E. 5. for the ſum, or debtor to the bailor at his pleaſure. The 


ſame is the law if money be delivered to traffic with, or to 
be bailed over, if the bailze break his truſt, the one action 
8 or the other lies for the bailor. So it is if I bail ten pounds 
to you to give away in alms for me, now you are accountable 
to me ; for the property always reſts in me until the alms be 
performed, and I may countermand the doing of that, and if 
you retain the ten pounds in your hands afterwards, I ſhall 
have a good action of debt againſt you for it. And Fitz 
JAMES thought in the caſe here, that the property of the 
twenty pounds was in the bailec, becauſe he had liberty by 
the bailment to make an exchange of the twenty pounds; 
yet he had it not ſo far, but that the property veſts back in the 
481. bailor, if the truſt be not obſerved, as is acknowledged by 


Fulb. 138. b. 1. Rol. the defendant, by the trial, and alſo by the demurrer in law, 


1 b. Fits, 18. © (136, 137) And beſides, if I bail twenty pounds to one to 


[ 22. b.] keep for my uſe, if the twenty pounds were not contained in 


N 
(135) 28. E. 3. 98. Fitz. Debt, 146. In debt the deed was, noverint wniverſi me 
« rencri et firmiter, Sc. and afterwards “ ad fidelem compot de profic' reddent{” ; and ad- 
| judged that it is at the election of the plaintiff to have the one or the other. 


(137) 43. Eliz. C. B. Hall v. Wood. (Owen, 131. Cro. Eliz. 841.] Action upon the 
caſe for trover and converſion of forty pounds, without ſhewing that it was in bags, end the 
plaintiff had judgment, and 41. Elie. in B. R. Holloway v. Higgs, there cited, 
{ Cro, El. 319.] the maſter delivers corn to his ſervant to ſell, the ſervant ſells it, and 
converts it to his own uſe, and the maſter brings an action of trover, and had judgment. 
H. 37. El. B. R. Rot. 614. [Moor, 394. Cro. Eliz. 457.] Error by Bants v. Whetfton, 
The maſter of the hoſpital of Nerven delivered four pounds to Barks, to deliver it to 
Wherfton, being almoner there; and for this Hhelſlon brought detinue in the cours of Mal- 
lingford, and had judgment to recover; and Barts brought error, and aſſigned error in point 
of judgment; and it was argued by LEA, and he cited a caſe to have been adjudged 28. Elis. 
that a man delivers twenty quarters cf bariey, to be delivered ro him back in mait at fuch a 
day, and for the malt he brought detinue, and adjudged maintainable (and the Court thought 


18. E. 4. 23. b. 
1. Rol. Abr. 116. 


Finch, 9. Ka. 


that there was ſuch a caſe, but rather that it was debt in the detinet) ; and upon the uſual : 


reaſon, that one penny cannot be known from another in any bag, they were of opinion 
that detinue does not lie, and therefore they reverſed the judgment. 

T. 30. Eliz. Rot. 37. B. R. % Spurr g. Wood, Be it known that T owe to I, Sprrr fourteen 
pounds, beſides fix pounds by bill, adjudged a good obligation for all. 

H. 35. Eliz. Memorandum that I owe (without naming any one) ten pounds to be 
maid at Michaelmas, and ſubſcribing his name J. S. is a good obligation. | 

A bond made in the name of a third perſon is good. 2. 4. 8. E. 4. 10. [z. J 2. 5. Co. Litt. 
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Trinity Term, 28. Hen. 8. 


L 22. b. ] 


a bag, coffer, or box, an action of detinue doth not lie, 2. H. 7.6. 18. H. 6. 


becauſe the twenty pounds could not be diſcovered or 
xnown to be mine, but debt and account lie at my pleaſure 
there. So if I bail to one certain plate to keep for me, if he 
change the plate, I ſhall have an action upon the caſe, or 
detinue, at my election, in the time of E. 4. [18. E. 4. 
23. .] (138) So by FitzjJamEs, in the time of H. 7. 
20. H. 7. 8. b.] FRowicKE, being Chief Fuftice, this caſe 
was argued and ruled: A man bought twenty quarters of 
barley, to be delivered at a certain place, on a certain day 
the vendor did not perform his contract, by which the vendee 
was driven to buy barley for his buſineſs, being a brewer, at 
a much greater price, &c. ; the vendee upon this matter was 
permitted to bring an action upon the caſe, and adjudged 
maintainable : and ſo he might well have had an action of 
debt for the barley, but not detinue, for the property of the 
barley could not be known, for one quarter cannot be 
known from another quarter, &c. Then it is to be conſidered 
to what effect this bill is, whether it be a ſufficient obligation 
to charge executors. (139) And it ſeemed to them all that 
it ſhall be: for if a man make ſuch a bill, viz. © This bill 
« witneſſeth that I A. B. have borrowed ten pounds of C. D.“ 
without more, this ſhall charge the executors, as well as a 
bond, and the teſtator ſhould never wage his law againſt this 
bill. The law is the ſame, Memorandum, that ſuch a one 
owes to B. ten pounds, without more, 1f this bill be ſealed, 
and delivered as a deed, it is a bond good enough. So, 
Memerandum, all things reckoned and accounted between 
A. and B. A. acknowledged to owe B. ten pounds; this is 
an obligation ſufficient in law to charge A. (140) And 
PURTMAN ſaid, that it was ruled lately by the Judges, if 
theſe words in cujus rei teſtimonium be wanting, if the deed 
be ſealed, that is well enough; for however theſe words 
teneri et firmiter obligari are generally put in every common 
bond, yet when other words which purport the ſame effect 
and the fame ſenſe are expreſſed in writing, the law ſhall 
conſtrue them to have like efficacy. And fo the deed of 
every man ſhall be taken moſt ſtrongly againſt the maker: as 
if leaſe for term of life, reverſion to a ſtranger, the law ſhall 
ay that this remains to the ſtranger : ſo it is if a man make 
a leaſe for life, rendering rent, upon condition that if the 
rent be arrear, then the land ſhall revert to the leflor, that 
ſhall 


8 221. 


20. b. 2. R. 3. 15. a. 


7. H. 4. 13. b. 


3. Cro. 781. 

Cro. 69. a. 77. a. 11. 
II. 7. 5. b. Davis, 27. 
3. Keble, 767. 
4. Co. 94. 4. 


[Hen. Bl. 551.1 


* 


Went. 167. 


2. 22. E. 4 20. 22. 4. 
19. R. 2. Debt, 166. 
Cro. 34 b. 8. E. 4. 
5. A 2. H. 4. 9. 37. 
H. 6. 9. 40. E. 3. 1. a. 
r 
H. 6. 39. a. 38. H. 6. 


30. 


[Wentw. Exec. 117.] 
Supra, 19. a. 2. Co. 5. 
Cs. 43 ©. 29. Ev. 
32. . - Perk. 128. 
7. H. 7. 14. b. contra. 
[Cro. Jac. 420. Mo. 3.] 
Went. 168. 


Plow. 134.2. 1. H. 5. 
*; 8 
27. H. 8. 15. Plow. 
29. Bro. Rent, 1. 19. 
7. Co. 24. a. 52. 
20. N. 7. 11. . 
157. b. 3. Aſſ. 34. 13. 
Mar. 125. b. 2. H. 6. 
4. b. Plow. 170. $42. 
. 


Plow. 


43. 4.1 Trinity Term, 28. Heh. 8. 


ſhall be taken a re-entry: (141) So it is if I grant to vou 
to diſtrain for ten ſhillings annually on my land, this is 4 
rent charge of ten ſhillings; and ſo it is * if I make 2 
WA feoffment in fee, by deed indented, rendering ten ſhillings ag 
£ Co. 9. 49: b. ſuch a Feaſt for the ſpace of twenty yeats, I ſhall have a good 
action of debt for this rent, by SPILMAN. So upon a 

queſtion of tithes, a parſon grants an annuity to another, and 

for default of payment at the day that he ſhall forfeit by way 

0 of penalty forty ſhillings; here are not words obligatory 
4. EI 227. b. 43. E. z. vi termini, and yet no one will deny but an action of debt 
3 120. M. yell lies, for that it amounts to an obligation; for all theſe 
; words which prove by ſpecialty that the maker is debtor to 


J Cro. 232. another, are ſufficient obligation. (142) And although the 
agg 1383. 2. Executors are not expreſſed in an obligation, yet the law ſhall 
ern. 323.] charge them, becauſe they repreſent the eſtate of the teſtator, 


2 8 tn The law is the fame of adminiſtrators; but the heir ſhall 
Ro. Covenant, 11. 28. never be charged without expreſs mention of heir: There 
fore, inaſmuch as this bill is evidence of the receipt of the 
twenty pounds by Moddye to the behoof and uſe of Core,* and 
he hath not employed them accordingly, it is as ſtrong as if 
he had been bound by words obligatory. (143) Alſo it is 


a common maxim, that againſt a ſpecialty no man ſhall wage 


1 his law. So in 16. E. 3. [Fitz. Ab. Ley, 57.] In account 
[5 > Ab. 429 ] the plaintiff counted upon a bill witneſſing the receipt by the 
H. 6. 30. Fulb. 122. bands of the plaintiff; the defendant wiſhed to tender his law, 
a. 


1. Inft. 225. 4. and might not, becauſe that the writing evidenced the 
| receipt. But there is one Book [ Fitz. Ab. Dett, 4.] which 
ſays, that a man may wage his law againſt a tally ſealed, if 
the tally have only notches, or ſcotches indented, every 
ſcotch for twelve-pence, according to the common uſage ; 
but if the ſum be written upon the tally enſcaled, he ſha!l be 
ouſted of his law. (144) And beſides, it is common 
{Cro. EL 600. Cowp. doctrine, that no action lies againſt executors where the 
9751 teſtator could have his law, but here he could not. So if 2 
9 94% man be retained in ſervice for twenty ſhillings per annum; 

if the ſalary be arrear, and the maſter die, his executor ſhall 


<8 
* 8 
3 
= 
2 


(141) 7. H. 6. 19. Deot, 28. If annuity be granted in fee, and twenty pounds by has 
of penalty, he ſhall have debt upon the penalty, and yet the annuity continues, Adjudge 

(143) 4. L 2. Fitz. Ley, 68. Debt upon a tally ſealed; defendant tenders his 1aW * 
and it was not received, for that it had his ſeal depending. ; 

8. HG. 24:8: F. N. B. 122.1. That he can plead nothing due, or wage his law 
againſt it, for a bond ought to ve made in parchment or paper. And 14. E. 2. Fitz. ay 
20. Defendant was admitted to his law, in debt brought by ar, executor upon a tally, 
that the writing of the tally may be out, and the notches may have been diminiſned at the 


Will of any man. Wo 


* 


Trinity Term, 28. Hen. 8. [ 23. a. ] 


de charged. So is the law with regard to the executor of 
one who has been boarded at the table of another, becauſe 
the teſtator, by FiTzjJAMEs, in theſe caſes, could not wage 23. 
his law : fo is the law for arrearages of an account, or years. 
(145) And ſo it ſhall be reaſonable that the action lies, or 
otherwiſe plaintiff will be without remedy, and defendant 20. „Co. $7. b. 
might retain the twenty pounds in his hands, which would : u 6. 1 * 
be unreaſonable. For it is clear law, that no action of GEE ALL 
account lies againſt an executor or adminiſtrator, for the law 2. a. 2. H. 4. 13 b. 
does not intend them to have been privy to the account; — 8 rs — 
(a) wherefore it ſeemed that the judgment was good, and 19. H. 6. £% + E. 4- 
affirmable, and ſo it was adjudged. Quoed nota. And May ts tated: 
had an injunction in the chancery for this matter. And 

there judgment was given for Core. Allo, releſs—four pounds 

damages and coſts, 


Ot 


(a) But now by 4. & 5. Ann. c. 16. | © dizn, bailiff, or receiver.” And before 
$ 27. An action of account lies againſt the | that ſtatute the King by his prerogative might 
&« executors or adminiſtrators of every guar- | have account againſt them, ſee 11, Co. go. a. 


| * Michaelmas Term, *[23.b.] 
, 28. Hen. 8. 


5 me 

e (146) K NIGHTLEY aſked this queſtion : If two exe- it two executors have 2 
h 1 | term, and one grant all 
T cutors have a term, and one grants to a ſtranger that helones as klas, the 
I 


all that belongs to him, how much of the term ſhall paſs ? whole term paſſes ; ſecus 
And THE Courr thought, that all the whole term paſted, 3 


(440%) 4. H. 7. 4. b. Releaſe of a debt by one executor is good againſt all. 2 1. H. 3. 


e 25. P. Surrender of a term by one executor is food for all. 28. H. 6. 3. If one confeſs 
| the action, judgment ſhall be given againſt all, [But ſce 1. Str. 22.] 17. E. 3. 66. Fitz. 
a Executor, 89. 3% E. 3. Fitz. gud! jriris ôclamat, . That the attornment of one ſhall be 
* the attorument of the other. 24. E. 3.31. Pitz. Ae, 130. Dyer, 187. b. One exe- 

cutor gets poſſeſſion of the goods, and pays debts with his own moner, as fax as the amount 
4 of them, this is a converſion of the goods of the teſtator to his own uſe, and juſtifiable by 
; this executor againſt the other ns iving exccutor. | Ante, 2. .] The law is the ſame if an 
exccutor diſpole of money in pious uſes for the ſoul of the teſtator. Fitz. Executor, 91. 
all One executor ſhall not have account àgainſt his co-cxecutor. There ſeems a difference that 


executors cannot make partition bet cen themſels es of the goods of rhe teſtator, for there 
no moiety between them. 27. H.8. 22. Eaſt. 1. Car. B. R. Argo! and Cheymie's 
cale. [Palm. 455. Latch. 82.) T. 38. Biz. Ke, . Nicholſun. [Cro. Eliz. 478. 496.] 
A. and x. execntors of B. and 7. gave by parol an obligation made to the teſtator to N. 
In ſatisfaction of a debt which the herſelf owed to D. A. died, and K. brings detinue, and 
adjudged that it does not lie, 25 it was like à Foſe iu Action, and the donor has property in 
the obligation, as if the executor had given gooils, and ſuch gift binds the other executor, 
and ſo adjudged. NMI. 38. & 39. Eliz. in B. R. Il one executor waſte the goods of the teſtator, 
that does not make the other liable de Janis fretriis upon a d:vaſlavit, Lib. Int. 323. 

ä Keil. 
maſmucb 


Vol. I. F 


Pet 


[ 23. b.] 


Bro. Executors, 130. 
#6. H. . 4 24. C. 3. 
21. Dyer, 319. 39. 
E 3- 36 6 H. 4 
3. Cro. 23. a. 9. 21. 


Michaelmas Term, 28. Hen. 8. 


inaſmuch as each of them has an entire authority and intereſt 
in the term, as executor; but of other joint-tenants of 2 
term it is otherwiſe: ſo there is a diverſity. 


E. 4. 12. 25. Dyer, 312. b. Went. 142. 3. Cro. 318. 347. 21. H. 7. 25.b. [I. Atk. 460 


1. Salk. 318. 2. Br. Caf. Ch. 114. 324 ] 


Keil. 23. 


11. H. 6. 38. Poſt. 210, The writ is awarded againſt the waſter only, 
E. 4. H. 8. Rot. 303. T. 34. Eliz. C. B. between + Walton and Sulton. And E. 
= Eliz. between Han#ford and Metford. [Godol. Orph. Leg. 20;.] T. 38. Eliz. B. R. 


etween Kelſeat and Nicholſon, it was adjudged good, where two exccutors were poſſeſſed 
of a bond, and one ef them gave it to a ſtranger, and died, the other ſurviving, this grant iy 
good as to the parchment and wax, but not for the debt. [ Ante, 5. b. in marg.] 


— — 


In treſpaſs quare clauſum 
Fregit, if defendant plead 
chat the locus in quo is 
fix acres in D. which 
are his freehold, without 
giving a name certain to 
them ; and plaintiff re- 


| ply bis freebold ; though 


each have fix acres 
there, defendant can- 
dot give in evidence 
that he did the treſpaſs 


in his own ſail. 


Yelv. 166. Dyer, 183. 
F. 9. H. 7. 20. b. 7. a. 
a. Z. 5. b. 27. H. 8. 
7. a. Cro. Jac. 594. 
$91. 1. Cro. 514. 

3. Cro. 897. 

Dz. Black. Rep. 1089. 
Bull. Ni. P. 92. 5. Bac. 


Ab. 213-] 


— 
— 


— ©. ett. Ee et, ee ect 


Before the ſtatute of 
uſes, if a man made a 
feoffment of his wife's 


land to his own uſe in 


fee, and left it by will 
to her for life, after the 
Qatute whether ſhe 
ſhould be remitted ? 


Dyer, 54. 106. 51. Plo. 
111. . 8. H. 191. b. 
Hob. 255, 256. Dyer, 
77. b. That the ſta- 
tute 27. H. 8. c. 10. 
does not make remitter. 
B. N. C. 119. 251. 
Plow. 114. Dyer, 329. 
fag. . 320. . 
Pro. Remitter, 49. 

Bro. Parliament, 73. 


— worm 


(147) NOTE, It was holden clearly by all the Court, and 

dy BAKER, Attorney General, in treſpaſs for 
breaking a cloſe, if the defendant plead that the place where the 
treſpaſs is ſuppoſed to have been done is fix acres of land in 
D. which are his freehold, and the plaintiff reply, that they 
are his freehold, and not the freehold of the defendant ; if 
the defendant have fix acres in D. and the plaintiff other fix 
acres, the defendant cannot give in evidence that he did the 
treſpaſs in his own land; but by his plea it ſhall be intended, 
that his meaning relates to the fix acres of the plaintiff, and 
not to his own fix acres; becauſe, until he gives a name 
to the place where the treſpaſs was done, there is no 
neceſſity for the plaintiff to allege a new aſſignment, inaſ- 


much as the defendant hath not varied from the meaning of 


the plaintiff, if he give not a name certain to the fix acres, 
as to ſay that the place &c. is fix acres in D. called Green- 


mead, Sc. Quod nota. 
___ ———_— CD _—_— —— . 


OUNTAGUE put this caſe: Before the ſtatute 


(148) 
M of extinguiſhiag of uſes [27. H. 8. c. 10.] a 


man was ſeiſed of land in right of his wife, and made 2 


feoffment in fee to his own uſe, and declared his will, that 
the feoffees ſhould ſtand ſeiſed to the uſe of his wife for the 
term of her life; now comes the ſtatute, and ſays, that 
cefluy que uſe ſhall be deemed in poſſeſſion as to that which 
he had the uſe of : Whether by this ſtatute ſhall the wife be 
adjudged in by remitter, or not ?-SHELLEY thought ſhe 
ſhould, becauſe ſhe does not come to it by her own act, 
but by the act of the law; as if a remainder or deſcent had 
fallen upon her; and alſo there is no one againſt whom ſhe 


may bring her cui in vita, &e—BALDWIN and KnzGHT- 
LIV, 


x1 


2 


Michaelmas Term, 28. Hen. 8. 


rev, 7 contra, inaſmuch as ſhe comes to it by her act, 
5, by act of parliament, to which every one is a party, &c. 
And alſo the ſtatute ſays, That ceſty gue uſe ſhall be 
adjudged in, in ſuch ſtate * as he had the uſe: for if tenant 


in tail make a feoffment in fee to his own uſe in fee, or in 


tail, the iſſue is not remitted, for he ſhall have a fee imple 
in the uſe, &c. Ideo quezre. 


o——_———_ —— 
(149) AY Abbot, with the aſſent of his convent, grants, 

for them and their ſucceſſors, to a man and his 
heirs, to find one of his monks, to chant maſs, and matins, 
and veſpers every holiday, in ſuch a chapel; and grants fur- 
ther, that as often as there ſhall be default in any, &c. they 
ſhall forfeit to him and bis heirs five pounds, The queſtion 
was aſked by WiLLouGnHBY, Whether the heir ſhall have 
an action of debt for that five pounds forfeit, or writ of 
annuity? And the Court thought, that annuity does not lie 
in this caſe, inaſmuch as itis not annual; and yet, perhaps, 
a man ſhall have a writ of annuity for rent granted every 
ſecond or third year, &c. But in this caſe it may be the 
Abbot, &c. will never fail of the ſervice, &. And 
SHELLEY ſaid, That although the heir hath inheritance in 
the five pounds, inaſmuch as it is a penalty which follows 
the land, as the caſe of covenant is in M. 42. E. 3. [ 9. a.] 
yet he ſhall have no other action but debt: for it has been 
ſcen in the Books, that executors have maintained debt for a 
relief. (150) But FITZHERBERT denied that the law 
was ſo; for, for the arrears incurred in the life of the lord, 
his executors ſhall not have action of debt, &c. But if the 
teſtator has no eſtate but for term of life, or years, they ſhall 
have debt, as in 19. H. 6. [41, 42. ]—ENGLEFIELDE ſaid, 
that for a ſimilar matter he brought attachment of debt, as 
heir to his anceſtor, againſt an Abbot, when he was ſerjeant, 
and upon that there was a demurrer in law; and all the 
Judges acknowledged the matter; and he faid, that the Abbot 
agreed with him: but there he ſaid that FitzHERBERT 
beld an opinion contrary to law, in that he ſaid, A ſerjeant 


the caſes cited in Plow. 
111. &. Edit. 1761. J 


plaintiff's chapel every 


Ante, 23. a. 7. H. 6. 
19. F. N. B. 120. M. 
4. H. 6. 31. a. 14. 
E. 4. 4. a. 11. H. 4. 


Relief, 11. 


[ Co. Lit. 
47. b. 


By the ſtatute of 32. 
H. 8. c. 37. 


[Cro. Car. 84. Barnes, 
371. 2. Mod. 296. 


bu 80) E. 31. Eliz. If an attorney of the court be ſued as heir or executor, it ſhall be by 


and not by writ, by PERIAW and WIYWNDUAM. [Rut ſettled 
ay m. 533. 1. Salk. 7 pl. 18. 2. Lord Raym. I 399. ] 


F 3 


Contru at this day, 1. Lord 


cannot 
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A leaſe ©* for three years, 
e and thoſe ended for 
cc other three years, and 
tc thoſe ended for three 
A years more, during all 
ce the life of the leſſor,” 
is a leaſe for nine years 
only. Secus, perhaps, 
had it been from three 
years to three years, 
during the life, &c. 
with livery. 

6.. Co. 35. b. B. N. 
C. 112. 14. H. 8. 10. 
b. 1. Rol. 8 50. 857. 
Plo. 273. b. 522. b. 
x. Rol. Rep. 287. 1. 
Bulſt. 190. 158. 3. 
Bulſt. 158. 14. H. 8. 
32. b. 14. b. 

[ 3. Bac. Ab. 432, &c. 
3. Term Rep. 462. ] 
r. 
H. 6. 4. a. By this it 
is proved that it lies in 
livery. 


24. b. 


2 — — 
2 — 


If in a formedon the 
tenant and vouchee both 
make default after the 


ſumm. ad or.“ is re- 


turned ſerved, the de- 
mandant ſhall have a 
Fetit cape againſt the te- 
nant, though he hath no 
remedy over againſt the 
vouchee, 

BARS. 45-5 %. 
az. . E. 3. 48. b. 
39. E. 3. 28. a. Cro. 
Jac. 293. 1. Inſt. 101. 


b. 45. E. 3. 19. b. 


H. J. 38. % 21. 


r 
6. Þ; 8. H 5. 99.06 
NA 


LEooch's real AQ. lib. 
1. cap. 17. & 20. And 
e W. Jon. 412.] 


cannot have writ of privilege, as heir to any anceſtor. But 


Wherefore, &c. 


4 


Michaelmas Term, 28. Hen. 8. 


FiTZHERBERT ſaid expreſsly, That that was then his 
opinion, and ſtill is, xc. Quære inde. 1 


...... ——— — 


(151) A PARSON leaſed his rectory “ for a term of 

ce three years, and after the end of the three 
<« years, to the end and term of other three years then next 
“and immediately enſuing, and ſo after the end of the faid 
three years to the end and term of other three years, 
ce during all the term of the natural life of the leſſor;“ and 
by the opinion of many benchers of the Midale Temple, and 
divers Judges of C. B. he ſhall have only an eſtate for nine 
years if the leſſor ſo long live ; for there want words to prove 
that he had an eſtate for the life of the leſſor : but if it run 
and fo from three years to three years during the life,” 
that, perhaps, would enure otherwiſe. But in the & firſt 
caſe, it was faid alſo, that if he have eſtate in the rectory 
for the life of the parſon, he ought to have livery of ſeiſin: 


—— .. . ——— 


Sture againſt Fenhell'. 
(152) IN a fcrmedon by Sture v. Fenbell, ne vouched to 


warranty, and the ſummons was returned ſerved, 
and the vouchee is eſſoined, and day given to the demandant, 
and tenant; at which day the tenant, and likewiſe the 
vouchee, made default; upon which it was a doubt among the 
Prothonotaries what proceſs ſhould iſſue: and all the 
Judges were aſked of this; and their opinion was, that 
clearly the demandant may have a petit cape of the land 
againſt the tenant, inaſmuch as the youchee never entered 
into the warranty; and the tenant was not out of court, 
becauſe he is obliged to be ready in court to anſwer to what 
ſail be objected in bar to the warranty; as if the vouchee 
demand the lien to warranty, the tenant muſt ſhew the lien, 
&c. And allo they ſaid, that the tenant has no remedy over 
againſt the vouchee, becauſe he does not attend the ſuit of 
the voucher : {geo fol ejus non defluet, d ENGLEF, 


Sir 


„ 


— 44 d bk RV ww 


266 5 Fw. 
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Michaelmas Term, 28. Hen. 8. 


sir John Danvers Knt. and Others, again/? the 
Biſhop of Worceſter and the Warden and 
Scholars of Merton College, Oxford. 


OTE, Michaelmas, I. H. 8. Rot. 537. John Dan- 

vers, Knight, and others, brought a quare impedit 
againſt the biſhop of Worcęſter, and the warden and ſcholars 
of Merton College in Oxford; and declared that a predeceſſor 
of the warden was ſeiſed in right of the college of fix acres 
of land, to which the advowſon was appendant in fee, and 
preſented ; and afterwards one Hlliam Cateſby was ſeiſed of 
the ſix acres, to which, &c. in fee, and died ſo ſeiſed; after 
whoſe death it deſcended to G. as ſon and heir; and after- 
wards the father was attainted of high treaſon by the par- 
liament holden in the 1ſt year of Henry jth, wherefore the 
king then ſeiſed the ſaid acres ; and he being ſo ſeiſed thereof, 
the ſaid church became void, whereupon the predeceſſor of 
the defendant preſented by uſurpation upon the king, &c. 
and afterwards in the 11th year of Hen. 7. the ſaid act of 


(53 N 


attainder was annulled, and G. the ſon reſtored, whereupon g 


he entered into the ſix acres, and was ſeiſed in fee, and 
enfeoffed the plaintiffs; and now the church is void, and it 
belongs to them to preſent, Whereupon the defendants de- 
murred in law; and adjudged againſt the plaintiffs; and a 
writ to the biſhop awarded for the defendants, without 
making title, &c. 

(153) Trin. 7. Jac. B. R. Rot. 5. 


[ 24. b.] 


In quare impedit, if the 
defendant have judge. 
ment upon a demurrer 
to the declaration, he 
ſhall have a writ to the 
biſhop without making 
any title. 

[3- Mod. Ent. 174. 
Hob. 163. Vaugh. 6, 
7. 58.] | | 
2. Rol. Ab. 371. 5. 
„ 
36. b. Remitter to the 
advowſon before that 
he had the -manor. 2, 
A 7.89.04. $5: 
6. b. 1. Rol. Ab. 231. 
18. 18. Ed. 3. 33. 
39. E. 3. 36. b. 


18. El. 351. a. 2. Aſſ. 
„ 4 HM. 7. . Þ 
10. Eliz. 266. b. t. 


At Port ſiauth, $ William the ſon of Anſut comes 


and favs, that he claims nothing in the laſt preſ-ntation to the church of Newton, nor will 
diſturb it; wherefore it is commanded to the bichop, that he admit a parſon to that 
church, upon the preſentation of Richurd de Nexwton. Out of Mr. Nox's Book. 


Brikhed againſt Wilſon. 


EE Trin. 12. H. 8. Rot. 542. One Brikhed 

brought an action of debt againſt 7/%/ſon, for 
forty quarters of malt, and declared upon two bills obligatory, 
by which the defendant “ acknowledged himſelf to owe to 
© the ſaid plaintiff twenty quarters of good and proper malt, 
© to be delivered on ſuch a day in London, in an houſe, &c. 
“ and if he failed at the day, * that then he ſhould loſe and 
© forfeit forty quarters ;”” and the plaintiff averred, that he 


* 


(154) 


did not deliver the twenty quarters at the day, &c. by reaſon 


EI 


—_ 


To an action of debt 
for twenty quarters of 
malt, tender and refuſal 
is a bad plea, without 
ſaying uncore priſt. 

Dyer, 300. 32. H. 6. 
4. 7. E. 4 3. . 8. E. 4. 
„ 4 Mar. 180. . 
Perk. pl. 785. 6. E. 4. 
11. b. 19. H. 8. 12. a. 


49. E. 3. 9. A, 14. 


Michaelmas Term, 28. Hen. 8. 


whereof an action accrued, &c. And the defendant pleaded 

1 tender at the day and place aforeſaid, of the twenty good and 
4 H. 6. 39. 16. ſufficient quarters, and that the plaintiff then and there re- 
. * 13 fuſed to receive them, and this, &c. Upon which the plaintiff 
= corn as in the caſe demurred ; and adjudged for the plaintiff, and he remitted 
4 b. = * © C twenty quarters, &c. for he ought to have faid that he 


FPoſt. 150. a. pl. 84.] was ſtill ready to deliver the twenty quarters, &c. (a) 


(a) Wherever a debt or duty is diſ- | doftrine, has however particularly excepted 
charged by a tender and refuſal, the defen- | the caſe of corn, as being bona peritura, and à 
dant needs not plead ancore priſi; but where | charge to the obligor to keep it; which rea- 
it is not actually diſcharged, the plea is bad | ſoning ſeems applicable to the preſent caſe 
without it. But Lord Coke, 1. Inſt, 207. a. | of malt, and is againſt Dyer. 
and 7. Rep. 79. agreeing with this general 


[ 25-4. 


2 
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Hilary Term, 
28, Hen. 8. 


— ——— — 


— _— 


If the firſt juror be (156) NJ OTE, A juror was ſworn upon the principal, and 
ſworn, and the reſt 


challenged, | he * hall then the defendant challenged all peravail; and the 


chooſe a companion to order of the Court was, that he who was ſworn ſhould chooſe 
try the polls with him- : < 
ſelf. to him a companion to try the polls, &c. And in that matter 


The Court will not the inqueſt was ſtayed for default of huncredors. And tle 
award preceſs into the 


next hundred upon the Counſel for the plaintiff made a ſuggeſtion to the Court, that 
ſuggeſtion of counſel. 3 
ther chere are nor fol. there were NO frecholders within the iame hundred, but all 


cient frecholders in the copyholders, and ancient demeſne, wherefore he prayed the 


hundred, but that muſt ; 
bo 8 i. proceſs from the next adjacent hundred ; and could not have 


— TO it, but the Court ought to be certified by the return of the 
Lit. 1 88. II. : 
H. P. C. o 5.] ſheriff (a). 


7. H. 4. 1. 12.H.6, 1. J. H. 7. 3. Abridgment de Af. Challenge, fol. 50. 19. H. 6. 48. b. 38. 
E. 3. 2. a. 29. E. 3. 19. a. Plo. 73. a. 74. 10. H. 6. 19. a. F. N. B. 142. 13. H. 7. 13. b. 11. 6. 
37. 22. E. 4. 3. a. 45. Aff. 1. 
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(a) After ſeveral variations in the num- 
ber of the hundredors neceſſary to ſerve on 
Jurics, in the reigns of Ed. 3. Hen. 8. and 
Queen Eliz. the ftatutes of 4. & 5. Ann. 
c. 16. $6. and 24. Geo. 2. c. 18. & 3. have 
aboliſhed them altogether in actions or ſuits 
in the king's courts of record at VMeſminfter, 
and in actions or informations on penal 


| 


Katutcs, enacting that the verire ſhall come 


de corpore comilatis, But in appeals of 
felony or murder, or indiéctments or pre— 
ſentments of treaſon, or felony, or murder, 
or other matters, hundredors are ſtill in 
ſtrictneſs neceſſary. But Lord Hale, 2. H. 
H. P. C. 272. ſays, that he never knew any 
challenge for default of hundredors upon 2 
trial of an indictment for felony or treaſon, 


I 


(157. KA 


Hilary Term, 28. Hen. 8. [25a] 


(157) A MAN was arreſted by the ſheriff upon a capias, 2 — 


and found ſureties for his appearance at the day low, notwithſtanding a 


in bank, according to the ſtatute [23. H. 6. c. 10. J, and [ax ep 41 H K 


then came a ſuperſedeas to the ſheriff: Whether it were __ 4 i464 


neceſſary for the defendant to appear, or not, or that the Perk. pl. 147. 21. H. 6. 
£2 | 26. 1. 2. H. 75.1. & 
ſurety were diſcharged by the Ca] ſuperſedeas ® was the 19. a. 1. E. f. 1. 4 


queſtion. And it ſeems by the opinion of the Court, that he Bend. 7. 


ought to appcar to ſave his bond, &c. LS. Burr. 2683.] 
(a) This ſaperſedeas muſt be underſtood | and the condition of the bond impoſhble by 


of the arreſt only: for if it went to the | the act of the law, and ſo the obligation 
ation, the parties would be out of court, | faved. Co. Litt. 206. 


—: — _ — 


(158) A MAN poſſeſſed of a term deviſes by his will Whether a deviſe of 6 


the term to his two ſons IJ. and T. equally. A 4 3 


c 
(158) Bendloe, 5. a. [fol. 36. pl. 63.] The opinion of MouxnTaGvue, Chief Juſlice. 

If a man deviſe his land to his two ſons, equally to be divided betzueen them, they are joint- 

tenants till diviſion, for thoſe words 7o be, &c. are words of the future tenſe, 6. E. 6. 


M. 14. & 15. Eliz. A. deviſes land to his fon and his daughter, and to the heirs of either 
of their bodies begotten, and in default of iſſue of his ſon and daughter, remainder to the 
righ: heirs of the deviſor: the fon dies without iſſue; the daughter has iſſue and dies: 
Whether the heir of the deviſor may enter into the moicty of which there was a ſeveral 
inheritance to the ſon? or ſhall that moicty, by the intention of the deviſor, go as 8 
remainder to the heir of the body of the daughter? Maxwoop and DYER agreed upon 
the words “ either of their b,, But HARPER and Moxsox thought that the entry of 
the heir of the deviſor is good. T. 37. Eliz. B. R. S Dickens and Northcote's caſe. 
There the Judges were divided, but afterwards one of the Judges changed his opinion, and 
adjudged them tenants in common. 37. & 38. Eliz. C. B. Lowen and Dodd's caſe [Cro. 
Eliz. 443.] entered Eaſt. 37. Rot. 2300, A man deviſes land to his two daughters and 
tacir heirs enall no judgment; two Judges againſt two. But afterwards, 41. & 42. 
Eliz. Lowen and Cock's caſe, [Cro. Eliz. 695.] on the ſame title adjudged tenants in 
common; but there reſolved, if the word equa/ly had not been in, they would have been 
joint-tenants; Where POrHAM, CH,, Frftice, put a caſe, 38. Eliz. deviſe of a ferm to two 
equally, they are tenants in common; but it a man deviſe and to two equally, they are 
joint-tenants (a) ; for it appears by the wprd * egua!/y,”” that the intent of the deviſor 
was, that they ſhould have + na of property in them; but in caſe of a term, if they 
ſhould be joint-tenants, then if one died in the term, the ſurvivor ſhould have the whole 
property, and then the deceaſed loſes to much of the profit of the term as is to come by his 
death, which would be incquality of property; but in caſe of land there is no inequality, 
that both ſhould have jointly for their lives, and cqual pothbility of inheritance, and there 
the book 30. H. 8. Bro. Devi, 29. was denied to be law. 18. Eliz. Cur' Ward', Sep- 
berd'g caſe, deviſe of land to two, and their daughters, to have to theme gui for the term of 
their lives (b), per reaſan dil reverſe al eigne. Prot boron, Reader of the ſancr Temple, 1624. 
21. Jac, A; deviſes lands to his ſons B. and C. equally. He held, 1ſt, That they have 
inheritances (c). 2dly, That they thail take .jointly, and equally, is void; for the law 
parting it, they have equal eltates for life, and equal pothbility of inheritance, | 


1 * —ä—ẽͤ — 


) Shepherd's caſe is here by ſome miſ- | © mon, and that the ſurviving daughter 
take u intelligible, but às cited in Lowen | © ſhould not have her ſiſter's part for her 
and Dodd, Cro. Eliz. 444. is thus: ©1 | © life.“ 

will that my lands called Earth-pits ſhall 
* equally remain to Jan and Mary my two | (c) See Cowp. 352. but Cro. Eliz. 330. 
* daughters, and the hieirs of their two | and Cowp. 657. contra. 
bodies: „ And held a tenancy in com- | 
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Jol. 291. edit. 1759. | 
authority), lays it down, that“ the children 


L 26. a. J 
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* f | 
oratenancy in common? Whether they be joint-tenants, or tenants in common? was 


Mo. 594. 667. 1. Le- 
lian the queſtion (a). 
Bro. Deviſe, 29. 3. Co. 39. b. 
Bendl. 18. 9. 


(a) A deviſe of lands to two equally 
always creates a tenancy in common, 
1. Wilſ. 165. Cowp. 66. equally as well as 
equally to be divided, et arr diviſion ; 
whereas if they were to take as joint-tenants, 


— 
pO CY 


W 
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. 5. 


: "a : 
16, Eliz. 333. b. 1. Bulſt. 113. 2. Rol. Al. 89. 1. Cro. 73. 


ge divided has been determined, 1. Wilf. 


341. to give a tenancy in common in a 
deed. 


— — — — 


A man ſhall be tenant (159) 1 was moved, That a man ſhall be tenant by the 


by the curteſy if the 
iſſue be born alive, 


curteſy, although the iſſue be not heard to cry, 


though it have never ſo as it can be known that it hath * life (a); for it may be 


been heard to cry. 
Bend, 21. { 
5. 


the iſſue is born dumb. 


So was the opinion of FITz- 


2. And. 3 HERBERT (5). 
Fitz. 7. b. Perk. pl. T ( . 
. $. On. 35.4 3 Cro. 696. Co. Litt. 29. b. 


(a) I have here followed the oldeſt edit. 
(1592:) that J have bcen able to procure, 
the words of which are Vn, que il port [cirig 
que il ad vite: in that of 1621 it runs thus, 
Nint que il poit frre et a vite, which the 
edit. of 1588 follows. The edit. of 1572 
has Ant que i poit eftre et ad vile, this laſt, 
however, undoubtedly miſprinted for irre. 


(5) Eut by the law of Scotland it ſeems 
that curiality or curtcſy only takes place 
where the iſſue has been heard to cry. 


Lord Stair, in his Inflitu!. Lib. 2. Tit. 6. 
(a book of the firſt 


« of the marriage muſt attain that maturity 
“ as to be heard cry or weep; adding, 
that the law hath well fixed the maturity 
« of the children by their crying or weep- 
© ing, and hath not left it to the conjecture 
& of witneſſes Whether the child was ripe 
& or not. 1. Mac Doual Inft. Lib. 2. 
Tit. 6. fol. 663. citing Regiam Mehl. 
Lib. 2. c. $$. concludes the ſame : though 
Erfline's In. fol. 329. ſays, that the cu- 


— 
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riality takes place“ where the child hath 
been born alive,” without taking notica 
of the neceſſity of its being heard to cry. 
But in a late caſe of. Dobie v. Richardſon, 
which was heard in the court of ſeiſion in 
Scotland July 17, 1765, a note of which I 
have been favourcd with from a gentleman 
at the Scoich bar, the law was holden as 
above. There Dobic's wife brought forth 
a child about nine months after marriage, 
which breathed, raiſed one eyelid, and ex- 
ren in the uſual convulſions ab ut half an 

our after its birth, but was nut heard 10 
cry. The mother died in childbed; and 


was not loſt by the death of the wife within 
the year without a child of the marriage 
W199 had bien heard to err? After much 
argument on both fides, the decree was, 
„that as the wife did not live a year and a 
day after her marriage, and as it was not 
© proved that the child or fat of which 
«* the was deiuvered was heard to cry, the 
„ huſhand was not entitled to any part of 


« his dcceaſed wife's effects.“ 


— . arent 


— 
_— — 


Payment without an ac- (7 60) 
quittance is no pica to 
debt on an indenture 
to pay aſum of money. 

Moor, 12. 5. E. 3. 63. 


MAN was bound by indenture to pay a certain 
ſum of money; and in an action of debt upon 
this deed, the defendant pleaded that he had paid the ſum), 


b. 1. H. 6. 3. a. 18, &c. without an acquittance.—MouxTAGUE ſaid, the plea 


(160) Hil. 35. Eliz. B. R. ꝙ Sr Chriſtapber Blunt's caſe. 


In debt upon a leaſe for years 


made in Lon, of lands in Perbroke, defendant pleaded payment generally, without con- 
cluding to the point of the writ. and ſo he owes him nothing ; and yet ruled good, and that 


the trial 4:1] be where the land is, 


Note, 33. H. 6.3. | 
E. 1. Eliz. Action of debt upon a ſingle bond, and the defendant plcaded payment 


28. E. 3. 90. a. 


without ſhe wing any acquitrance, and it was at iffue, and by the verdict it was found againſt 


defendant that he uad not paid; the verdict 


has made alf the plea and iſſue good; ſo if 


they had found for rhe defendant that he had paid it; for it is Culy miſpleading, which is 


ziled dy the verdict, er Cur'. [s. Co. 43. e. 


” 


4 


was 


— 


| there would be no diviſion. And equally ts 


the queſtion was, Whither the / marits 
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was bad; for this indenture is like a ſingle bond, in which H. 6. 17. a. 6. E. 3. 


a . , 18. K . N. e. 9% 
caſe payment is no plea without an acquittance. Other - . E 4 2 4 


. * &c. E. 4.1. b. Supra, 6. a. 
wiſe it is if the bond have a condition, &c 1 


ffrars de Faits, 180. 1.5. H. 7. 16. 33. 41. 46. E. 3. 25. 29. 5. H. 7. 41. a. 21. E. 4. 42. 4. 


25. H. 6. 16. a. 30. E. 3. 3. a. 33. H. 8 51. a. 1. H. 5. 7. a. 12. H. 4. 24. b. Poſt. 51. a. [Cro 
Jac. 377. Cro. Eliz. 455. See 5. Com. Dig. 255.] 


. mm———_—__—_—_ — 


(161) "TRESPASS was brought againſt J. S. of D. Attaint by I. S Knight, 


. : where the writ in the 

Knight, who was found guilty; and brought original action was J. 8 

attaint by the name of J. S. Knight. And notwithſtanding 4 = 2 * immaterial 

that variance, the writ was holden good, becauſe it is a new M6. 66. 26. 6h, 

original, and founded upon no record merely. See 3. H. 6. -1 4 5. bn 28. k 9. 

. . 6.1, b. 3. All. 17. 

[10. a. in ſtrepement. . 1 „ 2. 

30. b. 49. H. 6. 19. a. 2. H. 6. 9. 39. E. 3. Variance, 49. 32. E. 3. Variance, 72. 6. Co. 
44. Eſtrepement, 2. Bro. Variance, 3. [I. Com. Dig. 43. (H. 7.) 1. Term. Rep. 240. 476.1 


— — 2 — 


(162) NJ OTE, That in evidence to an inqueſt it was agreed The maſter of a dog 


. hich 
by FiTZHERBERT and SHELLEY, I hat if a 5 = 
man have a dog which has killed ſheep, the maſter of the dog he knew it to be miſ- 


chievous. 


; Salt , 
maſter ſhall not be puniſhed for that killing; otherwiſe 1s it, 89. b. 13. H. 7. 15. b. 


if he have notice of the quality of the dog. = 2 — 
* 


110. b. 111. a. Bend. 17. [Bull. Ni. Pr. 77. 12. Mod. 332. Vid. Exod, c. at. v. 29. and 36. 


being ignorant of ſuch quality and property of the dog, the 


(162) 24. Eliz. At an aſſize, an action on the caſe between ꝙ Dogge and Coole —and b 
Load ANDERSON Dogge was driven to give in evidence that the dog had been uſed to 
kill ſheep. 

E. 29. E. z. B. R. Rot. 10. -illiam Morgan, Knight, impleaded John Cronet for 
chafing his pigs and ſheep with dogs at Sambro, and for the biting of the ſaid dogs, ſo that 
the ſaid pigs died; the jurors ſaid, that the aforcſaid Job was not guilty, nor did command 
his ſervants, nor was it done by his command, bur as for the biting of one of the ſheep, of 
the price of ss. Sd. his ſervants did this; and the jurors, being demanded whether the 
aforeſaid dogs were accuſtomed thus to bite without any inſtigation, ſaid poſitively that they 
were not; wherefore let the plaintiff take nothing by his writ, and let John go thereof 
without day. Out of Mr. NOx boos. 


- 
—_- 


(163) 0 [ HE committee of a ward of the king commits Though the committee 


: ; . of the king's ward loſe 
waſte; and then offers marriage to the heir, the cuſtody of the land 


and he refuſes, and marries elſewhere; and then the waſte or waſte, yet he may 
: | ; maintain forſeiturs of 
is found by inqueſt of office; and afterwards the committee the marriage. 


brings /orfeiture of marriage: and, Whether it lies? is the 18 21. pl. 33. 


(163) M. 19. Jac. C. B. In a caſe put by SERIEAN T HARRIS to the Judges, it was 
ruled, That if, after the alicnation in mortmain, the church became void, and the Abbot 
preſent, and fix months paſs, that the lord at any time within the vear may remove the 
incumbent; for the act of parliament gives all that time to the lord to enter, and therefore 
When he follows the Ratutc, no (cles lnall be linpatcd to him. And that caſe was put by 
BEL JEANS IIIN Ox. f 


queſtion. 


(25. b. Hilary Term, 28. Hen. 8. 


* 369. u. Nw queſtion. —KniGHTLEY thought that it lies; for if there 
— * 4 E. 4. 4 be lord, meſne, and tenant, and the meſne grant his 
Loy Ka 5 N + H 4 meſnalty in mortmain, by reaſon of the mortmain the lord 
Co. 3. a. 12. H.4. 5. b. paramount may claim the meſnalty within the year and a 
y "Wa 4 —_ 9s day; and if the tenant die, his heir under age, and the Abbot 
Nat. Br. 88. b. Vet. ſeize the ward before the claim of the lord, the Abbot ſhall 
g have the marriage as a veſted chattel.ä—SHELLE wiſhed to 
Mag, Charta, f. cap. 4. conſider till the morrow; at which day his opinion was, 

that by the waſte done by the committee, only the wardſhip 

of the land was loſt, and not of the body, by the expreſs 


words of the ſtatute of Glouceſter, cap. 5. (a). 


(a) Marriage, wardſhip, and the reſt of the feudal ſervices, aboliſhed by 12. Car. 2. 
e. 24. 


— — — ——— . 


Holmes's Caſe. 


The committee of- the (164) IN TRESPASS againſt Holmes, he pleaded, that the 
body and lands of a lu- : 
ns et act haw ed place where, &c. is ten acres of land, whereof 
3 8 Franc hes of Paddington in Middleſex was ſeiſed, and be- 
5 came lunatic, wherefore the King ſeized by a commiſſion, 
1. And. 23. {x © Which was of certain lands in Paddington, and did not find 
2 * * the certainty; and granted by letters patent the cuſtody and 
4. Co. 134. b. 3' H. 6. government of the aforeſaid F. without account to be ren- 
e 32 3 dered; and he prayed aid of the King: and it was de- 
Hutt. 16. 164. Ca. 10. murred in law whether he ſhould have the aid; and 
adjudged that he ſhall not have aid, as well for theſe 
» [ 26. a.] reaſons as for divers other defects in the pleading.“ 
And a difference taken between the ſeizing of the lands of 
a lunatic and an ideot; for in the firſt caſe neither the king 
nor grantee ſhall have any profit, but they are bound to find 
neceſſaries for him and his houſehold, by Prærogativa Regis 
17. E. 2. c. 10. ]; but in the other caſe the king and his 
5 grantee ſhall have it to their own profit: and FITZHER= 
Prazog. c. 9. & 10. BERT thought that the lunatic ſhall have account when he 


comes to his ſound memory; but it was denied; ide guære 
{ 1. Bk Com. 205. 306.] j nde. 


4 1. Bl. Com. 303, 304, 
305, 306. ] 


(164) 3. Ed. 2. Fitz. Gard. 3. Infant is an idcot born, the king ſhall have ward all 
185 life; but it he be a lunatic, he ſhall not have the wardſhip. 
ce He νjů¶ Regis, c. 10. that their land and tenements they ſafely keep without 
3 and deſtruction, and that he and his family ſhall live and be ſuſtained on the iſſues 
thercot̃, and that the reſidu- beyond their rcaſonable ſuſtenance be kept for their uſe. 


(165) A MAN 


Hilary Term, 28. Hen. 8. [ 26. a.] 


MAN has an advowſon, and the church be- ig church being void, 
comes void, and the patron granted the next 9 


nation, preſentation, and inſtitution, when fir and next ff and next it ſhall be- 
changes 5 : 5 f ft come void : the grantes 


they ſhall be void ; and, Whether ſhall the grantee have mall not have the now 
that avoidance at that time, or the next after that, or nei- Preſentation, but the 


; 1 next enſuing. 
UNTAGUE mo at 
ther of them or Mou rACGCUE moved, it Was & 10. El. 269. a. 11. EL 


choſe in action, and could not be granted. And FiTz- 283. a. Mo. 89. 1. 
HERBERT and SHELLEY faid, that the grantee ſhall not ** 2 = ay 
have the preſentation at that avoidance, becauſe it was void 3- Mar. 170. a. Dy. 


before the grant, but he ſhall have the next enſuing well = pf * 5 | I 


ough; for the patronage remains always in the perſon of 7: 29. H. 8. 35. a. 
enough; p 8 ys 2 [ Gibſ. Codex, 758. 
the grantor : wherefore, &c. Warf. Cler. Law, $8. 


3. Leon. 196. 3. Burr. 1510. 1512, 2. Wil. 180. 196.] 


(165) H. 30, & 31. Eliz. C. B. Grants to two de bac vice, afterwards the church be- 
comes void, one releaſes to the other, adjudged void, becauſe it is not grantable. [ Dy. 
282. b. note (28). ] | 


(165) A 


| Whether the tenant i 
(166) NOTE, It was agreed, that a man ſhall not aver bang Wop hen * 
the tenant to be pernor of the profits in ceſ- to be pernor of the pro- 


ſavit; yet at another day they almoſt changed their opinions, fits. 


and adviſare vol till the next Term. Infra, 32. a. pl. 3.] 


14. Hen. 7. 17. b. 31. 
1 5. H. 7. 8. a. 1, Co. 
— ——— .... — — 139. a. 


—̃— _]__ lc. 8 — 


(167) A LEASE is made to one for a term of ten years, Where a man makes a 
reſerving certain rent; the leſſor leaſed and 3 Eu my 2 - 
granted the ſame land to another to hold for a term of leaſe of the ſame land 


to co be 
twenty years, the term to commence at ſuch a Feaſt and 3 _ = 


year, the which is a year before the end of the firſt term: __ 2 ſecond leaſe 
. : 13 Void (2). 
Whether it be requiſite to have attornment in that caſe, or Nt 
. 1. . . . 
whether it paſſed as a new leaſe or a grant of the reverſion ? Leo. 7. 88 1 


; 8. El. . 
(168) FITZHERBERT thought this was not a good leaſe, , 2 3 a 


inaſmuch as it cannot take effect at the time it ought to 52x. a Dy. 124. b. 


begin from, and then it ſhall never be good afterwards ; p,, 5% Ps 349 


and BROOKE thought this opinion reaſonable. And admit Dy. 58. 178. a. 112. 


: Plow. s 
It were good, yet the leſſee ſhall not have the rent of the pred i Ag N. 


laſt year of the firſt termor without his attornment, for F. 4. 33. b. 21. H. 6. 


: „ a. 
this muſt enure as a grant of the reverſion; for a man can- B. N. 6. 379. 1 


8 


| — — 


. 
EP 


(a) See of terms for years when they arg to take effect, 3. Bac. Ab. Leaſes (v); and 
Goodtitle v. Fu,, Dougl. 565, 


not 
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not make a leaſe of land, the demeſne aiid poſſeſſion whereof 
is not in him, but in a ſtranger, at the time of the making 
of the leaſe; to which BauLDwin agreed; and SHELLEy 
by proteſtation ? contra, and that it is a good new leaſe 
withcut attornment; and MounTAGUE faid, that he had 
ſeen a book, that when only a chattel in reverſion is granted, 
it does not require attornment. Quære (a). 


(n) By 4. Ann. c. 16. $ 9. attornment | c. 19. where it might prejudice the right. 


is rendered unneceſſary; and by 11. Geo. 2. 


* [ 26. b.] 
Prayces in aid may ſever 
in their eſſoins; but in 
ſcire facias the prayce 
in aid cannot have any 
eſſoin. 


[2. Inſt. 251. 470. 

2. H. 7. 10, 11.] 

41. 43. 46 Ed. 3. 20. a. 
„13. H. . 7.4. 
Weſtm. 2. c. 45. 39. 
A. 6.-.5- 2. 16. H. 9. 
11. 8. Fitz. Eſſoine, 
. 1. . „ . A. 
Sq. L. 3. 45.8. 1. . 
8. H. 7. 31. J. 9. 7. 
H. 6. 39. . 
1. Inſt. 251. 


18. 21. 22. E. 4. 16. $1. & 65. 15. 
[ 8. Co. | 


Under 2 power to J. &. 
by will „“ to have as 
4c well the government 
cc and ordering of teſta- 
cc tor's children, as the 
cc diſpoſing, letting, and 
« ordering of his lands,“ 
JS. cannot ſell the land. 


Owen, 32. 3. Cro. 679. 
[7 34-] NM. 3. jac. Car- 
penter and Coll. ns, Velv. 
73. 5. Co. 29. 

[ 3. Bac. Ab. 409, 410.] 


Plea of Nen Dawrih. 
catus to an atiicn for 
call ng phunt yt © a fail ſe 
fig, it bad. 


ful landlord or leſſor's eſtate, abſolutely void. 


— — 


(169) * FN scIRE FACIAs upon a recovery in annuity 
againſt the ſucceſſor of a parſon who prayed 
in aid of two as patrons, and of the ordinary, and at the 
day of the ſcire facias ad auxiliand' an eſſoin was caſt by 
one of the patrons and allowed; and they may be ſeve- 
rally eſſoined, per Cux'; and FITZHERBERT faid, that if 
the Court diſallow an effoin where it ought to be allowed, 
it is error; otherwiſe is it, if it be allowed where it is not 
allowable. And afterwards, in the ſame Term, the eſſoin 
was diſallowed by the whole Court. See 10. H. 6. [I. ] 


B. N. C. 216. 40. E. 3. 25. b. Hob. 47. 


594 
_—  ————— -———— — —— ͤ anU—E) 


(170) (CESTUY QUE USE declared by his will, “ that 

7. 8. ſhould have as well the government and 
« ordering of his children, as the diſpoſing, ſetting, letting, 
4 and ordering of his lands: Can F. S. fell the land by 
theſe words? And by the opinion of the Court he cannot, 
inaſmuch as the meaning of the deviſor may be collected, 
that he wills his land ſhould be diſpoſed and ordered ac- 


cording to good order, and huſbanded to the profit of the 


children; for it would be a bad ordering to ſell the land of 
the children, by FITZHERBERT. 


——̃ ͤ—x—ꝛ—-—- 


Ruſſell's Caſe. 
NE Cbriſtether Ruſſell brought an action upon 


the caſe againſt a man, who comes and defends 


(171) 


the force, &c. and as to the ſpeaking and publiſhing of the 
afol cſaid 


Q 
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aforeſaid words, vIz. © I will abide by it, that Chriſtopher 
« Ruſſell was and is a falſe thief, and was at my door in 
« the ſeſfrons-day at night between one and two of the clock 
« after midnight, and would have robbed me, and did break 
« open my doors, and did put me in jeopardy of my life,” the 
aid plaintiff is not damnified in manner and form, &c. And 
upon that plea the plaintiff demurred in law. And by the 
opinion of the Court the plea is clearly bad, for it admits 
the ſpeaking of the aforeſaid words, but that the plaintiff 
was not damnified by that; and what damage can be more 
grievous than ſuch a report of him? And they were of 
opinion to give judgment for the plaintiff, if the defendant 
pleads nothing by the Monday next enfuing, at which day, 
by the opinion of the whole Court, a writ of enquiry of 
damages was awarded without any argument. 


3 .... ——— 


The Abbot of Weſtminſter again? the Executors 
of Leman Clerke. 


(172) PHE Abbot of Veſiminſter brought debt againſt 

the executors of one Leman Cl:rke, and de- 
clared upon a bond made at the city of J/:/tmir/ter on the 
oth day of November in the 12th year of the now king. 
The defendants pleadgd an indenture of defeazance made at 
the city of VMeſiminſter in the county aforeſaid between, &c. 
aforeſaid ; one part of which, &c. ſealed with his ſeal, they 
bring into court, the date wherecf is in the chapter-houſe, 
&c. on the ſame day and year (without ſhewing any date 
of the making of the indenture) ; by which indenture the 
predeceſſor and convent demiſed to the ſaid Leman the rectory 
of S. for the term of forty ® years, if he ſhould ſo long live, ren- 


dcring twenty-two pounds by the year at the two Feaſts of 


Saint Philip and Saint James and of Saint Peter ad Fincula ; 
and the aforeſaid L. covenanted, that he and his aſſigns 
would bcar and defray for the Abbot and his ſucceſſors all 
expences, as well ordinary as extraordinary, and them fave 
harmleſs thereof; and alſo would repair divers buildings 
duing the whole of the ſaid term, and them fo repaired at 
the end of the term would ſurrender and deliver up, fo as 
that it ſuould not be lawful for L. to ſell or aliene his term 


' to 


[ 26. b.] 


Mich. 20t. rot. 326. 
Dy. 19. a. 75. & 
26. H. 8. 9. A. 


1. Mar. 99. a 


[ Syſt. of Pleading, $19 
52. 5. Com. Dig. 220. 
221.] 


Plea to debt on bond 
for the performance of 
covenants, and demur- 
rer thereto. 


I. Leon. 309. 


10. Co. 94. 106. 6. 
H. 7. ta. 20. H. 6. 7. 
28. H. 6. 7. & 


[ 27. a. ] 


Dier, 65 b. 
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[ 27. a. ] 


S. Co. 24. b. 


Plow. 31. 4 


41. E. 3. 29. b. Dier, 
66. 15. H. 7. 8. a. 


E. Term Rep. 125.] 


Dier, 37. . 
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to any perſon without the ſpecial licence of the Abbot and 
Convent firſt obtained, under pain of forfeiture thereof 
(173) And other covenants were contained in the indenture, 
all which the executors ſet out, but at the end of the re. 
cital they do not allege the common concluſion, © as in the 
« {aid indenture more fully appears ;” nor do they aver, 
& which are all and ſingular the covenants, &c. contained in 
« the indenture; by virtue of which demiſe the ſaid L. oc- 
cupied the ſaid rectory from the ſaid Feaſt, &c. until the 28th 


day of September, during which time he paid the rent at 


We:ftminfter, at the Feaſts, &c. and that he during the faid 
term every year paid to R. biſhop of M. five marks due to 
the ſaid biſhop for the appropriation of the ſaid rectory, 
which are all, as well the ordinary as the extraordinary, &c, 
and faved the Abbot and Convent harmleſs thereof, and alſo 
repaired the buildings until the faid 28th day of, &c. upon 
which day the ſaid L. granted his aforeſaid term and eſtate 
then to come to one Payn at S. in the county of N. and 
this they are ready to verify, wherefore they pray judg- 
ment if, &c. and to this the plaintiff demurred in law, 
(174) MounTacusz, CnoMLEyY, and WiLLoUGHRBy, 
thought the plaintiff ſhould recover, for the plea is inſuf- 
ficient for divers cauſes: Fixs r, The defendants have not 
alleged any date in the indenture ; neither is it ſaid, © after 
<« the making of the aforeſaid writing obligatory,” and then 
it ſhall be intended moſt ſtrongly againſt the defendants, 
S. that it was made before the bond; for thoſe words “ on 
ce the ſame day and year” ſhall not be referred to the date 
of the bond, inafmuch as the defendant is a ſtranger to the 
pleading or declaration of his adverſary ; for if treſpaſs be 
brought againſt two, one of them pleads a releaſe by the 
plaintiff after the treſpaſs, the other defendant pleads another 
releaſe by the plaintiff after the treſpaſs, s. on the ſame day 
and year, that is bad, becauſe each ought to plead his plea 
certain, and ſhall not refer his plea to the plea of a ſtranger. 
(175) And therefore is the caſe in 14. H. 7. [21. b. 22. a.] 
in guare impedit againſt the biſhop and the incumbent. 


The biſhop made title to himſelf as patron, &c. the in- 


cumbent pleaded, that he was preſented by the biſhop, for 
the cauſes above. alleged; the opinion there is, that this 
pleading is bad, but he ought to ſet out his title certain; 


| alſo the bond and indenture are the deeds of two men; and 


the 


%F 
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the indenture is not like a defeazance of an obligation by 
condition, for the obligation and condition are all the ſame 
* deed, and ought to be made at the ſame time, and if the 
condition be altered or interlined, that will avoid the obli- 
gation 3 but although the indenture be interlined after that, 
it does not avoid the bond, becauſe the indenture was made 
by itſelf, &c. (176) Alſo in the concluſion of the recital 
of the indenture it wants © as in the ſaid indenture more 
« fully appears,” which ought always to be ſhewn, when a 
man pleads a deed or record, and ſo is the common courſe 
of the entries: and alfo for the ſame default he ought to ſay 
here, « which are all the covenants contained, &c.“ inaſ- 
much as it may be intended more covenants are in the deed 
than are recited. (177) Alſo it is alleged, that L. paid 
during his occupation five marks to the biſhop of NM. and it 
is not alleged where he paid this; for this is an extraor- 
dinary expence, and ifſuable, and therefore he ought to ſhew 
a place whence the viſne might come. Alſo he is bound 
that he and his aſſigns will pay all charges, &c. and it is 
not pleaded that his aſſigns have done it; for when a man 
is bound that he and his aſſigns, that is a copulative which 
ought to be pleaded conjunctim; (178) as if the condition 
or covenant be to enfeoff one of the manor of D. and S. 
although he perform one, the other is not performed. And 
although the Abbot may have a writ of covenant againſt the 
aſſignee, that does not prove that the leſſee himſelf is diſ- 
charged of the covenant. Alſo it appears upon his own 
ſhewing, that he has made his covenant, which is, that he 
will not aliene without licence of the Abbot, and he ſhews 
not any licence; and although the ſtatute made in the 21ſt 
year of the preſent king | chap. 13.] againſt ſpiritual perſons 
occupying farms, &c. countervails a licence of the Abbot, 
becauſe every man is privy to that (vchich they would not 
agree), yet that ſtatute cught to be pleaded, for it is com- 
mon doctrine, that where a ſtatute gives licence for a thing, 
thoſe who will take advantage of that ſtatute muſt plead it; 
(179) as if a ſtatute be made which licenſes every man to 


empark 


*[ 27. b.] 


10. Car. Cro. 399. 3. 
Hen. 7. 5. a. 44. E. 3. 
42. b. 14. H. 8. 28. a. 
6 i. 7. 49. 8 
W. 13%. 5% 
18. a. Infra, 261. b. 
1. H. 7. 15. a. 5. Co. 
119. Cro. 462. 4. 


I Doug. 
7. 
6. E. 4. 1. Plo. 26. & 


[Cro. Jac. 360.] 


Dier, 15. pl. 78. Pla. 


I91.4. 287. b. Bridg- 
47+ 


Cro. Jac. 523. 35. H. 8. 
Bro. Covenant, 22. F. 
Co. 16. Dier, 52. a, 
33. H. 3. 48. b. 28. 
H. 7. 4. a. Reſidence 
2. Yc<lv. 106. 108. 1. 
Keb. 749. 


4. Co. 76. b. Plow. 
13. 53. 1. Keb. 732. 


(173) The ſtature 53. EL. c. 2. which compels to change paſture into tillage, what was 
ſo bethre, has a proviſo to fave obligations fo to do, which proves that they would hare 


been forfeiced if tliere had not been that proviſo. 


(175) M. 18. Jae. C. B. [Winch.'s Ent. 151.] In covenant by Rogers and Pool, plain- 
uy, again Culdwe!!, for that J. the aliignee of Caldwell, did not | ay tv A, and Poul the 


rent 


_ eee — —-—P—ʒ̃ ͤꝓ— — — 


— — — : 2 — — 


3. E. 4 7. a. 4. H. 7. 
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empark his ground, this ought to be ſhewn. Alſo when 1 
man is to plead a private or particular ſtatute, it Ought to 
be alleged; for this Court takes cognizance of nothing but- 
the common law, and if any particular ſtatute be made, it 
ought to be alleged and pleaded; as if a man plead a pri- 
vate cuſtom, as gavelkind, or borough-engliſh, he ought of 


21. Z. 4. 57. b. neceſſity to allege it: ſo here this ſtatute is not general, 


for it extends only to ſpiritual perſons : and although it were 
„ ©. Me general, yet it is general in particular; as if a ſtatute be 
65. a. 31. made concerning all grocers in England, this is not general, 
Ir. Term Rep. 125.] becauſe it does not extend to all men. (180) So if an act 
Ia. Hawk. P. C. 560.] be made which pardons all men who were of the party of 
King Richard the Third, if that ſtatute be to be pleaded, he 
8. b. Plo. 484. b. muſt ſay that he was of the party of King Richard: but if 
Ia. Term Rep. 569-] the ſtatute be general, there is no need for the party to 
gpl Ge Z. allege it, becauſe all men are bound to take notice of it; 
215. a. 26.H.8. 7. a. and alſo where a ſtatute is made for the benefit of a man, 
[Bul. Ni. Pri. 4. if he will not uſe his advantage of it by ſhewing it, it is 
* | 28.4. ] at * his peril: as if the king would pardon a man by his 
charter, he ſhall not have the benefit of it, unleſs he alſo 

Plo. 231. a. B. N. Co. : 8 . 
6. Dyer, 357. 3. H. 4. Wills it himſelf: ſo is the ſtatute [28. E. 3. c. 13. ] which 
7. b. 1. Cro. 32. ſays, & that when the matters of an alien born are in trial, 
[See] Dy. 144. b. « jt ſhall be tried per medietatem lingue, yet if the trial 
« be by Engliſhmen only the judgment is not erroneous,” 
(181) Alſo if a ſtatute be made, that all tenants for life 
ſhall be diſpuniſhable of waſte, if ar. action of waſte be 


brought againſt a tenant for life, and he plead nul waſte 


rent reſerved by indenture at the day, when Caldꝛuell had covenanted for himſelf, his exe- 
cutors, adminiſtrators, and aſſigns, that the rent ſhould be paid at the day to R. And 
afterwards it was argued, Whether, after R. and P. have accepted J. for aſſignee, they 
can charge Cal4well by reaſon of that ſpecial covenant ? And it ſeems in reaſon that they 
cannot, for it is in the nature of a coilatcral ſurety for the payment of the rent, and is 


not like debt in all points. 


(180) H. 35. EI. B. R. Debt brought againk an adminiſtrator who was an alien, and 
he pleaded this. and prayed a trial per medreta/erm, and the plaintiff confeſſed this, and *t 
is found againſt the plaintiff; but per Crriam the trial is bad, becauſe the teſtator was an 
Engliſtman; otherwitc if he Eud been an alien, for then, or if an Exgliſumamn be admi- 
niſtrator to an alien, the trial ſhall be per medictatem; and in the principal caſe the ad- 
miſſion of the plaintiff ſhall not make a trial which 18 contrary to law, good. 5. Co. 40. b. 
[ As to how far conſent ſhall cure defects, 1. Com. Dig. 302. | 

M. 35. & 36. Elix. B. R. Dr. Julius Cue ſar's Caſe againſt Curlixc, [Cro. Eliz. 30% 
Poph. 35. 30, Co. 104. a.] for flander, being judge of the admiralty, for which ales are 
grantable by 35. H. 8. c. 6. upon a trial fer medietatem ling u, and that if it be an alien 
juror who makes default, the rules ſhall be of aliens, and Vice Ve1 54, | | 

Eaſter, 9. Car. B. R. by Jox Es, Juſfice, It is utual where the trial mould be per medit- 
tatem lingua, if the ſheriff return fix aliens, when in truth they are natives, and fo they 
be impannelled, &c. that it be held good enough; but if eight natives and four aliens be 
impannelled, that is bad, becauſe there it is put por mediciatem ; and if there be a defect 
of an alien, it ought to be ſupplied by an alien 7ales, for the words are relative, 8o re- 
tolved by RICHARDSON, JONES, CROOKE, and BARTLETT, X ſupra. 6 , 

Jain 
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fait, Shall he give the ſtatute in evidence ? By no means; 


wherefore, &c. And alſo the plea is that he granted to 


one Payne, and does not ſhew whether he be a ſpiritual- 


or a lay-man 3 and the ſtatute ſays, that he muſt grant 
his term to a layman, and now it ſhall be intended moſt 
ſtrongly againſt himſelf, s. that he was a ſpiritual perſo 

and then the grant is void: and admitting that it would be 
good, ſtill he ought to allege that Payne has paid the rent 
and performed all other covenants. (182) For although the 
ſtatute ſays, that otherwiſe eſtates ſhall be void, yet it is no- 
ceſſary to aver a circumſtance, s. an entry in fact of the 
leſſor; for ſo long as the term continues, the covenants ought 
to be performed; as the ſtatute lately made is, that the poſ- 
ſeſſion ſhall be adjudged according to the uſe z fill it is neceſ- 
fary to aver a circumſtance which is at common Jaw, s. 
an actual entry in fact, &c. Wherefore, for all theſe cauſes, 


the plea is bad. KNIGHTLEY (who argued ex improviſo) 


and MARVYNE, # contra. (183) And as to the firſt excep- 
tion, which is to the date of the indenture, that is certain 
enough, and may well. be referred to the date of the bond, 
for when a deed is once ſhewn to the Court, the whole deed 
well appears to the Court, for it ſupports itſelf ; as in treſpaſs 
againſt two, one pleads a releaſe from the plaintiff ſince the 
treſpaſs on ſuch a day, &c. the other ſhall ſay, upon the day 
and year above mentioned, and that is well enough. And 
although there is no date in the indenture, yet the defeazance 
is good enough, for there is a clauſe in the indenture which 
recites the date of the bond, to defeat the bond if the cove- 
nants be performed. (184) And as for ſaying he ought to 


ſhew that theſe are all and fingular the covenants, &c. clearly 


it is not ſo; for when a man refers his plea to any record or 
matter in writing, he ſhall not take ſuch an averment: as if 
Ude bound to enfcoff you of all the lands contained in ſuch 
a fine, I ſhall ſhew the record of the fine, and aver, that of 
them I have enfeoffed, &c. and it is good; but when there is 
ſomething to do dehors the matter in writing, it is other- 


(132) Jin. 19. Fac. C. B. ꝙ Coufton's Caſe, Debt brought upon a leaſe for years j 
the defendant pleaded that it was made to him upon condition that 1f the rent ſhould be in 
«rear the leaſe ſhould be void, and ſhewed that the rent was in arrear on a certain da 
*fore the rent in demand is ſuppoſed to be in arrear, and ſo the leaſe is void, and he de- 
mands judgment if he ought to have debt upon that contract; and upon demurrer it was 
nolden by the Court, that the leaſe is not void upen the arrearage of rent only without 
demand ; otherwiſe in caſe of the king; and becauſe the rent being in arrear is not al- 


leged to have been dewanded, judgment Was given againſt the defendant. [ 3+ Bac. Ab. 


396.1 
Vol. I. G 


[28:9] 


= H.% 2: © 
119. b. Dyct, 276. 


9. Co. 36. 4. 


5. Co. 112 b. Dierg 
30. a. 


{Bull. Ni. Pri. 169.] 


Dier, 23. A. Plo. 46. * 


wife: 


| [ 28. A. ] n Hilary Term, 28. Hen. 8. 


6 % K. 4 1.16. 36. wiſe; as if the condition ſhould be to enfeoff one of all hi, 

11 mT 21 lands in Middleſex, he ſhall aver that twenty acres are all of 

4. 13. H. 7. 12. 19. a. Which, &c. (185) And as to the other exception, that he 

2 E A 5 15 ought to ſhew where the five marks were paid to the Biſhop 

| Dier, 15. a. for the appropriation, that is not neceſlary; for when a man 

| pleads a thing which ought to be taken by common intend. 

* [ 28, b.] ment to be iſſuant out of land, if he * plead the ſame with. 

| 70. 21. H. 7. 24. Out ſhewing the place, that ſhall be intended to be upon the 

| 16. 22. b. 1.E. f. 3. land; as if a man plead attornment, or ſurrender, if he do 

| | Plo. 191. a. 149. b. a . : 

not thew where it was, then it ſhall be intended to be upon 

Dier, 48. b. 3. E. 4. the land: fo here, &c. (186) And further he thought, that 

8 the ſtatute is a licence, inaſmuch as every man is a party to 

that: as if the condition of an obligation be, that if the 

obligor carry twenty quarters of wheat before a certain day 

into a foreign county, the obligation ſhal be void; and 

73. E. 4. 3. b. Dier, before the day a ſtatute be made, which prohibits any man 
119. a. 85. a. 5 . . . 

from carrying corn into a foreign county ; that is a diſpen- 

ſation with the condition. (187) And as for the neceſſity 

of pleading the ſtatute, he thought it not neceſſary, for every 

ſtatute is a common law, if it extend to all men, as that 

[z. Term Rep. 569.] ſtatute does; for the ſtatute touches every man as well as a 

' ſpiritual one; for it ſays, that the leaſe ſhall be void againſt 

the leſſors unleſs it be granted before a certain day, &c. 

(188) And alſo the ſtatute is in the care of the Judges, 

Mo. 303. 619. Noy, Whereof they are bounden to take notice; and therefore in 

100. the parliament in the 25th year a ſtatute was made which 

CO 06 pardons all felonies that were under the ſum of twenty 

22. b. 7. F. 6. 85. a. ſhillings. If any one ſhould be arraigned before them of fe- 

* who * 5 + lony under that ſum, and acquitted, he ſhall not have a writ 

of conſpiracy againſt his indictors, becauſe he was not ac- 

quitted in a legal manner, for the Juſtices did not well in 

arraigning him, but ſhould have immediately ſet him at 

large: to which FITZHERBERT aſſented. (189) Then 3s 

to the laſt matter, Whether it be neceſſary to allege that 

Paine has performed all the covenants ? they thought it was 


— 


[Co. Lit. 206. ] 
4. Co. 76. 


not; and they founded their reaſon upon the arguments cou 

aſoreſaid, viz. that Paine was a ſpiritual perſon, wherefore one 

the graut to him is void: then it follows, that at the Feaſt An 

Pot. 287. b. g. a. of Saint Michael then next enſuing the term was void by bef 
the ſtatute; and if ſo, then there is no queſtion but that all upc 

the covenants are diſpenſed with and diſcharged, for the 35. 

30. 


?. Browns. 135. covenants can continue no longer than the term has being 


8 for 


x 
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fot ſuppoſe that within the term the leſſee ſurrender to the 
jeſſor, are not the covenants determined ? Ves ſurely.— 
(190) And as for What was moved, that the term has conti 
nuance, notwithſtanding the ſtatute, till the leſſor enter, 


clearly that is not ſo; for if the law determine the dern, 
then the leaſe and privity between them is determined; and 


although the leſſee occupy the land afterwards, yet he is not 
termor, but tenant by ſafferance, and the leſſor ſhall not 
make an avowry againſt him, nor does action of debt lie for 
the rent reſerved upon the firſt leaſe, ., during the term for 
years; and ſo it is, if the term expire, and the leſſee con- 
tinue his poſſeſſion, yet the covenants are determined. 
(191) And it is not like the caſe in 9. H. 6. [43. a.] where 
a man ſeiſed of land in right of his wife made a leaſe for 
years, rendering rent, and the wife died within the term, 
the leſſee ſhall pay the rent during the term, until the heir 
of the wife enter, for there he continues termor {till 
by force of the firſt leaſe; but no avowry lies by the huſ- 
band, becauſe he has not the reverſion; and an action of 


_ treſpaſs vi et arms well lies againſt him, but he ſhall not 


have action of debt, &c.: wherefore it ſeemed to them for 
all theſe cauſes, that it was not neceſſary to allege more in 
the plea than is alleged; and then the plaintiff ſhall be 
barred. (192) And in the ſame Term FITZHERBERT ſaid 
lecretly to SHELLEY, that the plea was bad for another 
reaſon, 3. becauſe it is not alleged, & that at the end of the 
« term the buildings were ſufficiently repaired, according to 
« the indenture; but SHELLEY would not agree to that, 
yet he did not give his reaſons why, &c. And afterwards 
JENoux, prothonotary, was ordered by the Court to enter 
judgment for the plaintiff, 


* 8 _—_— 


(193)] N account the plaintiff declared, that the defendant 
had received tin of the plaintiff, to render an ac- 
The defendant pleaded, that he had fold the tin to 
one J. S. and took a bond for it in the name of the bailor, 
And it was holden no plea in bar to account, but a good plea 
before auditors in diſcharge, &c. and the defendant cannot ſue 
upon that bond. 


$52.74 4 D $34 SH y 44 . 6d. 
30. E. 3. 23. a. 3. Rol. Ab. 124. 1. Bulſt. 103. 
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count. 


[3- Wi. 113. 


6. Co. 44. b. 43. b. 
1. Com. 


[ 28. b.] 


— 


[Ce. Lit. 270. b. Mr. 
Butler's note (1). 3. 
Term Rep. 40a. 1. Hen. 
Black. 8. cont.] 


Plowd. 133. b. Fitz. 
Debt. 9. 7. H. 6. 43. a. 
Bro. Leaſes, 4. & Debt. 
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E. 4. 11. a. 45. E. 3. 
8. a. 


*[ 29. 4. | 


To an action of account 
four tin, it ss no plea in 
bar, that defendant ſold 
it, and took a bond in 
the name of the plain- 
tiff; bat it is a good 
plea before auditors. 

1. 2. H. 6. 8. 9. a. Dy. 
21. b. 169. b. 5. 9. E. 
4 4 b. 40. b. ' 23. K. 
„. 


29. E. 3. 40. b. 
Dig. Accompt. (E. 6.3] 


(194) NOTE, 


29. 4. J 


Ifan agreement between 
tenants in common to 
preſent to an advowion 
by turns, be once exe- 
cuted, the agreement 
need not be Thewn in 
guare impedit brought af- 
terwards amongſt them. 


37. 14. H. 6. 9. b. 15. 
b. 9. 39. E. 3. 16. b. 


37. F. monit. de fait, 
yo. F. H. 7. 8. a. F. 
N. B. 34. 1. 6. Co. 12. 
b. 38. 4. E. 3. 16. 52. 
15. E. 4. 16. b. 11. H. 


4 39. a. Plo. 149. 28. 
H. % 2. Dyer 350. 
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(194) NOTE, It was bolden by FiTzHERBERT, SHELL» 

| LEV, and many of the, Serjeants, that if three 
tenants in common of an advowſon agree that each of them 
ſhall preſent by turn; if each of them have once preſented 
in his turn, by virtue of the agreement, in a guare unpedit 
brought afterwards amongſt them, it is not neceſſary to ſhew 
the agreement, becauſe it is executed; otherwiſe it would be 
if it were not executed. And amongſt coparceners, agree- 
ment may be made without writing, becauſe. by the common 
law they are privies, and as one heir, and compellable to 
make partition.—So there is a diverſity. - 


3. E. 4. 9. 3. H. 4. 2. 2. 7. 30. E. 3. 20. 10. a Quare Imp. 20. Godb. 94. [Co. Lit. 169 


Rol. Rep. 221. pl. 26.] 


1 — 3 


If a dog kill ſneep with- 
out his maſter's ſetting 
him on, he need only 
plead the general iſſue 
in treſpaſs for that kill- 
ing. 

F. N. B. 89. L. 


| — * 


2950 N OTE, by all the Judges; if my dog purſue and 
chaſe the ſheep of a ſtranger, or kill them without 

my incitement, and treſpaſs be brought upon this, defen- 

dant may clearly plead not guilty. | 


20. E. 4. 11. a. 3. 43. E. 3. 3. a. 8. a Fulb. Par. li. 1. fol. 81. 4. Co. 18. 


[ 12. Mod. 332. Bull. Ni. Pr. 77. Vid. Exod. c. 21. v. 29. & 36.] 


(195) E. 2. Car. B. R. Miller and Fuutrie's Caſe agrees with this. [Sir W. Jon. 


131. Lat. 13. 119. ] 
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When the conuſce, ſu- 
ing upon a fine ſent by 
mittimus out of chan- 
cery into B. R. dies, a 


 fr:th m. ttimus mult iſ- 


—— * 
— — —_— 


(196) MOON TAGUE put this queſtion: In the time 

of Hen. 4th, a tranſcript of a fine was removed 
out of the treaſury into the chancery, and ſent in by 
mittimus, with intent to have * execution of the fine by 


ſue to authorize the ſci. fa. and during that ſuit, he at whoſe ſuit the fine was 


Court to process d :o ex- 
cution ior the herr. 


23. E. 3. 6 h. 1. Leon. 
144. Fitz. Scire Facius, 
$3.26: 33; 


+ Orig. Circumſtance. 
Her, 22. b. 


Fitz. Sci. Fac. 49. 


emcved, died: Now is it neceſſary to have a new certificate 


of the fine by a new writ out of chancery, or can the Court 
here award upon that fine a ſci. fa. at the ſuit of the heir of 
(197) SHELLEY. It ſeems to 
me, as at preſent adviſed, that there is no neceſiity to have 


him who firſt put it in ſuit f 


new mittiunus, inaſinuch as the record remains here before 
us: and it would be futilè to have a new + certificate, &c.— 
FITZ1E%BERT. That reaſon may be anſwered, for the mit- 


timus gives us authority, inaſmuch as the record of the fine 


does not remain with us after it is removed into the treaſury 
of the king, and the mittimus is, that we proceed at tht 
proſecution of ſuch an one; and when he is dead, our War- 
rant 


2 * 
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rant is determined, for we cannot proceed at the proſecution 
of another. Wherefore, &c. And T. . E. 4. [15] and 
divers other Books are ſo ruled. (198) SHELLEY. Truly 


you have effectually anſwered me.“ Wherefore they adviſed 


MoUNTAGVUE to ſue by a new certificate; and ſo he cauſed 


it to be ſued. But ſee 14. H. 7. [15] ruled, that it is not 


neceſlary for the heir to do this, becauſe he is privy; but for 
him in remainder it is otherwiſe, &c, See 11. E. 4. fol. 11. b. 
of the ſame matter, 


* s — —_ : . Pi 


(199) JN treſpaſs the defendant pleaded, that the place in 

which, &c. was ten acres of land, whereof the king 
was ſeiſed in fee, in right of his crown, and-by his letters 
patent granted the land to the Lady Carew, for term of life, 
who leaſed to the defendant for years; and averred the life of 
the firſt leſſee, and ſo juſtified. And it was moved, Whether 
the plea were good, without ſhewing the letters patent? And 
it was clearly holden by KNICHTLEY, MouUNnTAGUE, and 
FITZHERBERT, that the letters patent muſt be ſhewn. 
(200) For if I grant a rent to one for life, or in tail, or in fee, 
and he grant over a leſs eſtate in it, the ſecond grantee muſt 
ſhew both deeds. So it is of the grant of an advowſon to one 
who grants it over, &, BRrROWNE, WILLOUGHEY, and 
BALDWIN, e contra; for a ſub-collector, an under-ſheriff, 
and an incumbent do not ſhew the king's patents, becauſe 
they do not belong to them, and they have no means to make 
their maſters or grantors ſhew them. And it ſeems by them, 
tat there is a diverſity when the grantee of the king grants 
over all his intereſt, for there the patent belongs to the gran- 


tee, and therefore he ſhall ſhew it, but when he grants onl 


parcel! it is otherwiſe, &c. (a) | 
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ä — 
* 
” 
* 


Whether upon a juſtifi- 
cation in treſpaſs as leſ- 
ſee of the grantee of the 
king, defendart muſt 
ſhew the letters patent. 


29.Af. 21. 6. Co. 38. b. 
Dyer 54. 4. 115. 34. 
H. 8. 58. a. 10. Co. 
92. a. Fitz. Monſtrans 
de Faits, 86. 21. E. 4. 
$0.24 40. H. 2. ©. 
35. H. 6. 9. a. 22. Aff. 
53. 38. AA. 28. 13. 
H. 7. . „ 3: BH. % 
28. .D.- 12. 9. FL 
16. b. 23. b. 28. E. 4. 
90. b. Dyer 139. 171. 
22. H. 6. 42. a. Plow. 
148. b. 81. b. 31. H. 
1 98. 83. E . 
Monſtrans de Faits, 177. 
39. E. 3. 21. 2 

F. Monſtrans de Faits, 


38. 161. 


1. Bulſt. 154. 


(a) In Dr. Leyfiela's Care, 10. Co. 88. | bc had on general demurrer; but now fee 


this caſe is diſcuſſed much at large, and the 
2 that there muſt be a projer: of the 
etters patent fully determined by all the 
Judges, on error in Can. Scacch. And they 
held it to be ſubſtance, and the omiſſion to 


* 


4. & 5. Aun. e. 16. 


—̃ Uv—u— — — 


(201) J N detinue for forty quarters of wheat, the plaintiff 
declared ſimply upon a contract for wheat, &c. the 
defendant pleaded, that the plaintiff bought of him eighty 


See alſo Salk. 497. 


But to a quo warranto information, letters 
patent may be pleaded without a profert, 
Rex v. Amen, 1. Term Rep. 149, 150. 


he „ _——— —_ 


To an action of detinue 
on an abjolute contract, 
detendant mayplead that 
the contract was co::diw 
tional without a traverſe 


Quartess5 


* 30. 1 


6. E. 4. 11. b. 


34. H. 6. 42. 
1. Saund. 208. 


IA. Bac. Ab. Plea, (H. 
1. & 3.) Mo. $70.] 


21. E. 4. 29. a. 33. H. 
6. 44. a. 32. H. 6. 4. 
44 E. 3. 28. 1. Rol. 
Ab. 188. Dyer, 32. b. 
7. . . „ 6 K 6 
4. a. 9. H. 6. 55. b. 
231. E. 4 22. 


1. Rol. Ab. 248. 5. E. 
4. 6. b. Hob, 41. 88. 


20. H. 6. 35. b. 14. H. 
7. 19. 20. 14. H. 8. 
19. 22. 17. E. 4. 1. b. 
21. H. 7. 6. b. 10. H. 
7. 4 6. B.& 3. Þ. 
49- H. 6. 18. b. 10. E. 
r 35. 5. 4 
22. a. 4. Co. 94. 


Ir. Ld. Raym. 66 5, 666. 
See the caſes of Peeram 
v. Palmer, Gilb. Law of 
Evid. 191. Jones v. 


Berkeley, Dougl. 634. ] 


Ceſtuy que uſe after the 
ſtatute of uſes may diſ- 


train for rent upon the 
leſſee for liſe, under a 
leaſe made by the feof- 
fees before the ſtatute 
without attornment. 


Kitchen, 91. b. 

30. H. 8. Bro. Abr. 
Attornment 29. Dyer. 
30. a. 6. 8. Co. 98. 
68. a. Plowd.. 135. 
435. b. Bend. 9. 
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quarters, upon condition that & when the plaintiff came for 
the wheat, he ſnould pay immediately, or otherwiſe the whole 
to be void; and further ſaid, that the plaintiff had receiyed 
thirty quarters of it, and ſatisfied, and paid him for it; 


and at another day he came and received ten quarters, and 


has not paid for them, and ſo the contract became void; judg- 
ment ſi actia, &c. And it was urged by KNIGHTIE, that 
it was neceſſary to take a traverſe, becauſe it cannot be in- 
tended all one and the ſame contract, 5. without this that 
the contract was ſimple. (202) FiTZHERBERT and BAL p- 
WIN thought the traverſe ſhould come from the other party; 
as if in aſſize the tenant plead ſimply a feoffment of the an- 
ceſtor of the plaintiff, the plaintiff replies that it was upon 
condition by deed, the tenant ſhall fay that it was made 
ſimply, without this that it was upon condition. But it was 
agreed, that the defendant might wage his law, or plead, if he 
will, non detinet per patriam. (203) And KNnN1GHTLEY 
prayed, that the 3o quarters might be ſtruck out of the plea. 
But the Court retnſed it. And this diverſity was taken, when 
the day of payment is limited, and when not: in the firſt caſe, 
the contract is good immediately, and an action lies upon it 
without payment; but in the other not ſo : as if a man buy 
of a draper twenty yards of cloth, the bargain is void, if 
he do not pay the money at the price agreed upon imme- 
diately ; but if the day of payment be appointed by agree- 
ment of the parties, in that caſe, one ſhall have his action 
of debt, the other an action cf detinue. 


— ———— ————— — 


H E feoffees to an uſe made a leaſe for life, re- 


(204) 


ſerving certain rent, before the ſtatute of uſes. 


[27. H. 8. c.10.] The opinion of all the Court was clear, 
that by the ſtatute, ce/tuy que uſe, who has now the reverſion 
in poſſeſſion, may dittrain and make avowry for the rent 
without attornment (a). And fo the law would be if they 
had granted a rent upon condition ; after the ſtatute the 
grantee ſhould hold it by the condition, in the fame manner 
that he did before. 


1 
* 


— 


(a) By 4. Ann. c. 16. ſ. 9. Attornment | c. 19, in ſome caſes abſolutely void, Dougl. 


is rendered unneceſſary, and by 11. G. 2. 


282. 


(205) THE 


(20! 


the 
term 
of th 
reſer 
mad 
ni⁊a 


the ſ 


Hilary Term, 28. Hen. 8. 


HE condition of an obligation was ſuch, that the 

obligor ſhould ſurrender a certain copyhold, and 
alſo ſhould ſuffer the obligee and his heirs peaceably to enjoy 
the land without interruption of any one. The defendant 
pleaded performance, and alſo that the plaintiff peaceably 
continued his poſſeſſion according to the condition for a 
certain time, and then the lord, for the rent being in arrear, 
entered according to the cuſtom for a forfeiture 3 and judg- 
ment / actio, &c. And this was holden a good plea. And 
the law is the fame if the obligee were tenant at common 
law, and determined the tenancy, the obligation is ſaved, be- 
cauſe it was the act of the plaintiff himſelf. Quod nota. 


(205) 


(206) JN debt againſt executors brought in the county 

of Middleſex, the defendants pleaded plenꝰ admi- 
niſtraverunt, &c. the plaintiff replied, that they had aſſets in 
Eſex, and to this the defendants demurred ; and judgment 
was giyen for the plaintiff, becauſe the aſſets are a thing 
tranſitory, and if it were in iſſue, and trial before a jury of 
Middleſex, they might find aſſets in any county in England. 
And this was now lately adjudged PER CUR. &c. 


———— — »— 


Compton againft Brent. 


(207) IN chancery the caſe was as follows between Comp- 

ton and Brent: — Compton purchaſed a copyhold of 
the lord of Audley to him and his wife and his child, for the 
term of their lives, &c. The lord of Audley let the freehold 
of the ſoil by deed indented to Brent for the term of his life, 
reſerving to himſelf a certain rent, and livery of ſeiſin was 
made accordingly. Afterwards Audley levied a fine ſur cog- 
nizance de droit come ceo que il ad de ſon done, to Compton of 
the ſame land, and Compton accepted the rent of Brent : Whe- 
ther tae copyhold of Compton was gone in equity? was the 
queſtion, &. And there this caſe was put: If a diſſeiſor 
make a leaſe for term of life reſerving certain rent, and after- 


| 30. a. ] 


If an obligee, by his own 
at, occaſion the for- 
feiture, it cancels the 
bond, and the obligor 
ceaſes to be liable. 


30. H. 8. 42. 2. 31. 
H. 8. 45. 46. 11. H. 
7. 7. b. 2. E. 4. 15.4. 
Hob. 3 5. 

[Co. Lit. 206. 207. 1. 


Bac. Ab. 434, 435, 436 
1. Term Rep. 645. ] 


Dy. 42. a. 240. 328. a, 


— —_— 


„, 


* [ 30. b.] 
In debt in Middleſex 
againſt executors who 


runt, plaintiff may reply 
aſſets in another county. 
[Went. Off. of Exor. 
169, 170. 2. Cro. 55. 


503.] 


6. Co. 46. b. 47. a. B. 
e. . 24. &. & 
19. a. 10. El. 271. b. 
3. H. 7. 11. 4. 5. H. 


7. 27. Went. 248. 244. 


B. purchaſes a copyhold 
for lives of the lord, 
who makes a lraſe of 


the freehold of the foil 


to 4. rendering rent, 
and afterwards I-vies a 
fine of the manor to B. 
who accepts rent from 
A. Whether is B's co- 


pyhold gone? Qu. 


4. Co. 24 b. 31. 2. 
Co. 17. Davis's Rep. 
33- b. 

9. Co. 107. a. 

Palm. 112. 

23. M. G 24. Fs. 
Cui in Vita 1. 26. H. 8. 


(207) T. 23. El. by Walmſley, Periam, and Mead, that if a diſſeiſor leaſe for years, and 
grant the reverſion by deed + poll to the diſleiſce, and the leſſee attorn, it is a remitter, and 


ae hal! hold the tenant out. 
+ Orig. Harol. 
| G 4 


wards 


{ 30- b.] 


Ss. a. 8. H. 5. Fitz. 
Juris utrumque, 19. 21. 
H. 7. 39. a. 39. H. 6. 
9. 17. Ad. 3. 8. 
H. 3. Droit, 66. 15. E. 
1. 4 . 
* 3. 3. Co. Is. . 
Term Rep 415. Lex 
Cuſ. ch. 23. Nel. Lex 
Man. Forſeiture, (1). 
1. Bac. Ab. 451.] 


9 nnn ES 


The king's grantee of a 
Cloſe in acrion may fue 
upon it in her own 
name. 

Poulton, 228. B. N. C. 
193. Saville, 3. 133. 
Palm. 190. 

Stamf. 188. a. 5. E. 4. 
3. b. 21. H. 7. 11. b. 
Dy. 26. a. Bro. Prero- 
gativ. 45. 4. H. 8. 
1. b. Piew. 3. 43. 8. 
2. H. 7. 8. b. 39. H. 6. 
26. b. 10. Co. 48. a. 
3. H. 4. 8. a. 19. 34. 
H. 6. 47. 30. 39 H. 
6. 29. 

{[2. Vern. 539. 595. 
Harg. note to Co. Lit. 
232. b. Cro. Jac. 82. 
179. 180. 1. Term 
Rep. 619. 2. Black. 
Rep. 821. ] 


A lawday or warren in 
a manor doth not paſs 
by a feoffment of the 
manor without cum per- 
tinentiis. 


Bendl. 20. 1. And. 26, 
38. Moor, 427. Fitz. 
Avowry, 211, 212. 
$1, Co. $. 0 7. C0 


(209) T. 23. Els. 


Hilary Term, 28. Hen. 8. 


wards grant th: reverſion to the diſſeiſee, and he accept the 
rent of the leſſee, he ſhail never ouſt him; quad ſuit conceſſum 
per quoſdam, | 


Breverton's Caſe. 


HIS caſe was debated in the exchequer: Bye. 
verton, who was attainted of treaſon on the laſt day 
of Eafter Term, had certain bonds which were forfeited to 
the king, and the king granted thoſe bonds to the wife of 
Breverton, without any words to impower the grantee to 
bring actions upon the bonds in her own name; and yet the 
wife brings an action, viz. an information in her own name 


(208) 


upon the bonds; and upon this, there was a demurrer in 
judgment, becauſe the ſuit was in her on name; and, Whether 
It ought to be in the name of the king? was the queſtion, 
And it was adjudged (ut audivi) thai the action was well 
brought, for the king alone may grant a choſe in action. 
And for the ſame reaſon that he has granted the bonds, which 
are the ſubſtance and f-undation of the actions, the law im- 
plies that the grantee ſhall uſe the means to ccme at the 
things granted, &c, 


(209) HERE are three co-parceners of a manor, and 
the king grants to them a lawday, and they make 
a feoffment of the manor ; notwithſtanding this, th-y ſhall 
have the lawday. So is the law alto, if a man have a manor, 
and the king grant to me a warren within the ſame manor, 


if J attzrwards enfeoff the king of the manor, without 4% 


A. Has a warren in his lands, and lets the lands to B. rendering rent; 


B. kills the conies, and A. brings treſpaſs care v1 et armis, for the warren does not pats b) 


the leaſe, 


— 


Benlue, [ 11. pl. 45.] 28. H. 8. Three co-parceners ſeiſed of a manor whereto a lect 
belongs, and the King purchaſes two parts of the manor; yet the leet, by ſuch purchaſe, is 
not extinguiſhed, but remains appendant to the third part of the man. r. 

There is a difference between a warren uſed to a manor from time immemorial, and u 
warren appendant ; for, in the firſt caſe, it ſhail yor paſs by a grant of the manor cum per— 


tuin nts, for it is not parcel; in the other, it ſuall pats, but not without theſe words, cam 


periineniis, 8. H. 7. 4. b. 5. a. 


pure 


hav 


Hilary Term, 28. Hen. 8. 


appurtenances, I ſhall have the warren. And alſo a man may 
have a warren or lawday in other lands, PER rorAu 


CURIAM. 
Bro. Warren, 7. Davis, 5. b. 


-24 


2100 J N B. R. the caſe was as follows: A man made a 

leaſe for life, and afterwards the leſſor made a leaſe 
of the ſame land, for a term of twenty years, rendering cer- 
tain rent, the term to commence after the death of the leſſee for 
life; then afterwards the tenant for life granted his eſtate to 
the leflor, and the leſſor during the life of the leſſee for life 
enfeoffs a ſtranger in fee, who ſuffers a recovery to Walfmg- 
ham, and divers others; and afterwards the tenant for life 
died, and avowry was made for rent by the recoverors. 
(211) And two points were moved in this caſe by W1L- 
LOUGHBY and MouNTAGUE. The firſt, that the rent ihould 
be extinguiſhed by the feoffment; as if a man make a leaſe 
for years, rendering rent, and enter, and make a feoffment, 
although the termor re- enter, the rent is not revived, becauſe 
it was extinguiſhed. FiTzJaMEs ſaid to them, Do not 
« be ſo clear of that firſt caſe, for it is the caſe of many men; 
« and although the law be ſo, yet there is a great diverſity 
« between the caſes; (212) for in the caſe at bar, the rent 
« does not begin till after the death of the tenant for life, and 
“ ſo the rent was not in ee when the leſſor made the feoff- 
ment, wherefore it cannot be extinguiſhed by that feoff- 
« ment.” KNIGHTLEY. „I do not agree to the firſt caſe, 


« that if the leſſor ouſt his termor, and make a feoftment of 


& it, the rent ſhall be extinct; but it is a doubt in 9. H. 6. 
„16. b.] whether the feoffee ſhall have debt for the rent, 
« becauſe he was not privy to the contract; but in avowry 
(213) And although 
the law were that the rent ſhall be extinguiſhed, yet as my 
« lord FITZJAMES has well ſaid, the caſes are not alike, be- 
* cauſe the rent was not in eſſe at the time of the feoffment; 
* for it is as if I ſhould make a leaſe for the term of forty 
* years, reſerving ten ſhillings at the end of twenty years, 
* now if I make a feœoffment before the twenty years, after 
the twenty years the feoffee ſhall have the rent.” 


(214) The other point was, That this caſe was out of the 


« it is the opinion that he may have it. 


„ & $. K 7. 
38. H. 6. 24. d. 
I 


S % 4 & 14 
H. 6. 13. b. 36. 


5 
55. b. 14. H. 4. 


5. 2. 


42. 
a. 


[II. Co. 13. b. Poph. 169. Vin. Ab. Extinguiſhment, (c). 


In 


A man made a leaſe to 
A. for life, and to Þ. for 
years, rende ring rent, to 
commence at A."s death, 
who ſurrenders to his 
landlord ; he before the 
death of 4. makes a 
feoffment to C. who 
ſuffers a recovery ; af- 
terwards A. dies. The 
rent is not extinguiſhed 
by the feoffment ; and 
the recoveror may diſ- 
train upon . for rent 
arrear under 7. H. 8. 


C. 4. 
Mo. 11. 281. 


[Cro. Jac. 643. See the 
caſes cited, 8vo. Edit.] 


— 


Cro. 109. a. 4. H. 
212. b. 5. H. 5. 12. b. 
30. E. 3. 7. 6. Co. 63. 
Plow. 431. 


6. Co. 70. Inf. 33. b. 
5. Co. 113. b. Br. Ex- 


tinguiſhment, 4. [54.1 


7. Inft. rog. b. cont. 
Recoveries, I. 


ſtatute 


JL 37. a.] Hilary Term, 28. Hen. 8. 
ſtatute 7. H. 8. e. 4. which ſays, © the recoverors, their 


c heirs, and aſſigns, may avow, and juſtify, for rents, ſervices, (21 
« and cuſtoms, by them recovered, as thoſe perſons might 
ce againſt whom the recovery was had.” And in this caſe, Th 
he againſt whom the recovery was had, could not make any _ 
avowry; ergo, this is out of the ſtatute, KNIGHTLEY, Ws 
&« Then demur in law to the avowry, if you chooſe it.” But 7 
WILLouGHBY and MouUNTAGUE prayed day until another TY 
Term, and had it. * 
It ſeems the avowry is good; for the words of the ſtatute are, “that they ſha!l make * 
* avowry as thoſe Te a whom the ſaid recovery is, thould have done.“ Co. Litt. for 
104. b. agrees that it is good. : ref 
_ ; 5 
9 [1. b. J « 
Whether in waſte by (215) JN waſte, the plaintiff declared upon a leaſe made to «c 
whe grantee of the re- nd: R 
e the def ndant by J. §. who had granted the rever de 
plead ne grata pas per ſion to him in fee, to whom the defendant attorned, &c. th 
HE ; 
— ts pe 5 wh Whether the defendant may plead ne granta pas per le fait, he 
dence that he never at- or, rieus paſſa per le fait, and give in evidence that he never * vi 
EL g N attorned to the plaintiff? SHELLEY thought that he ought th 
=. pi 1 Do. fo. 8 to traverſe the attornmert; but KniGnHTLEY and FiTz- re 
_ mk 234 b. HERBERT thought well, that he might do either the one ne 
Perk. & 130. or the other, if it be true that he never did attorn (a). th 
re 


(215) 4. Co. 91. b. If nothing paſſes by letters patent of the King, a man may plead ren 
&-ncefſit per literas patintes. M. 33. & 34. Eliz. B. R. | Cro. Eliz. 2 59. ] GCorrney and his 
wife in debt for the performance of covenants againit S Edward (dens, and it was pleaded 
in bar, that the grantee of a rent-charge had granted it over, and iſſue taken upon it, and 
found for the defendant, and moved in arreſt of judgment, that no att: rnment is ſhewn, 
and by three Judges, it is good, and well aided by the ſtatutes of Jeofails ; and although 
iſſue might be taken either upon the grant or upon the attoraument, yet the iſſue upon one 
being found, the other is implied. | 


0 f 


(a) Attornment rendered unneceſſary by 4. 4. c. 16. f. 9. Dougl. 282. c 

| 

— — — w- — — e u 
In a formdin for a (216) A FORMEDON was brought of a rent charge F 
rent charge, if the te- | : . > d. Th | 
pant plead joint-tenan- iſſuing out of two acres of land. e tenant c 


ey in parcel of the land, pleadcd joint-tenancy of one acre with a ſtranger. Whether 
the writ ſha! zbatc tor : : | ; 
the whole. this plea goes in abatement of the whole writ? was the 


{ 3. Leon. 92. 2. Le- queſtion, And SHELLEY and F IYZHERBER'T thought, that 
on. 161, 162. acc'. 


Dy. 29 1. Cro. El. 739. it was a good plea to abate the whole writ, inaſmuch as in 
Ld. Ray. 280. ] 

Dal. 206. Sea wice Dal. : „ 
75. Dier, $4. 3. 9. E. 3. of the land out of which, &c. but of rent ſervice it is not ſo, 
21. 2. 13. K. Av0W- for that may be demanded againſt a pernor, &c. 


ry, 206. N. B. 178. a. | 
32. 1. 2%. 4. 17. 31. Aff. 10. 10. 10. 18.30, 31, 6. Co. 58. 22. H. 6. 24. a. F. Aſſize, 456. 


(217) MOUN- 


rent charge demanded it 15 neceſſary to name all the tenants 


Hilary Term, 28. Hen. 8 


(217) MCUNTAGUE aſked the advice of the Court 

in the joinder of an iſſue; where the caſe was, 
That in debt on bond with a condition to perform all cove- 
nants in a certain indenture, there was in the indenture one 
covenant, © that the defendant ſhould do, and permit to be 
« done, all things for aſſurance of the plaintiff in certain land, 
a which ſhould be deviſed by counſel for the plaintiff, if he 
« ſhould be thereto required;” and the defendant, prote/iando 
that the counſel for the plaintiff did not deviſe any thing, 
for plea ſaid, that he was not required, &c. The plaintiff 
replied, “ that I. S. his counſel deviſed that the defendant 
« ſhould releaſe all his right, c. wherefore be cauſed a re- 
« leaſe to be made, (and ſhewed it in certain;) and requiredthe 
« defendant 10 ſeal it, &c. and he refuſed ſo to do: and the 
defendant rejoined, that he did not refuſe, priſt. (218) And 
the Court ſaid, that that would be a plain jeofail, inaſmuch as 
he waives his bar, s. the requeſt, which he ought to maintain, 
viz, to ſay that he was not requeſted. But it was ſaid, that 
there was no need for the plaintiff to have ſpoken of the 
refuſal, inaſmuch as the defendant had pleaded in the 
negative, that he was not requeſted; and it is ſufficient for 


the plaintiff to ſay, that he requeſted him after the deviſe and 


releaſe made, without more, and then they are at iſſue, &c. 


————————— . .. — — — 


(219) 


ſeiſee ſhall have the corn of the diſſeiſor, although they 


OTE. It was holden clearly by all the Judges, 


that after regreſs made by the diſſeiſor, the diſ- 
be from the land by the 


J 31. b.] 


Debt on bond to make, 
if required, ſuch aſſurance 
as counſ-l ſhould ad- 
viſe. 
no advice, ſays, that 5: 
was not 
plication, advice of a 
releaſe, and a tender of 
it, and refuſal to ſeal it. 


Plea, froteſtards 
requirrd, Re- 


Rejoinder, that he did 
not refuſe, is a depart- 
ure. 


Co. Litt. 126. a. 
21. H. 7. 25. Plo. 
105. b. | 


[Bac. Ab. Pleas (L). 
Com. Dig. Pleader (F. 
7. 11.). 2. Wil. 96. 
4 Term Rep. 585. 
504. ] 


8. El. 253. b. 6. H. 7. 
4+ 7. H. 4. 30. b. 
Dier, 371. a. 1. Init. 
304. a. 28. Aff. 48. 
Cro. 175. a. 4. Leon- 
79. 168, Hob. 198. 
Yelv. 152. 5. H. 9. 
120. 26. b. 27. H. 8. 
6. a. 36. H. 6. 15. a. 
Plo. 172. Br. Mainte- 
nance de Brief, 14. 


After regreſs made, the 
diſſeiſee ſhall have the 


diſſeiſor. 


ſevered by the diſſeiſor; as it was alſo adjudged but lately Mo. 24. 1. Inſt. 85. 


upon good conſideration in B. R. in + Saye's caſe. 


H. 7. 16. 25. 
Aſſ. 1. a. 
$5. b.] 


Is. 16. 18. E. 8. Þ: 


21. & 32. 2. H. 7. 1. b. 37. H. 6. 7. b. 
27. H. 6. 1. a 43. 46. E. 3. 6. b. 3a. b. [See Mr. Hargrave's 


5. Co. 85. a. 11. Co. 


. K E. 
1. H. 173. a. 27. 
note (11) to Co. Litt. 


Eaſter 


Ie Eaſter Term, 


28. and 29 Hen. 8. 


, 4 4 
. 


Fine or recovery bars (1) ENANT in tail to him, and his heirs male, the 
th U | , 5 

e heirs of! tenant in - , Ki ed 
did ito; but as ht. reverſion being in the king, ſuffered a common 
contir uance, nor affects recovery, or levied a fine. S Ax, of Lincoln's Inn, aſked the 
= \-— wo being 1 Judges, Whether his heir ſhould be barred, or not? And 
Hob. 332, 3- Plow, they were of opinion, that it was a bar to the heir, although 
555. 2,6. Co. 16. a. it would not be a diſcontinuance of the tail, nor is againſt 
5. a. 1. Leon. 8. 171. | : 
5. 2. Anderſ. 171. the king as to the reverſion. And ENGLEFIELDE faid, 
- ap * 4 that he had been concerned in this caſe, and that upon 


48. a. Plo. 553. B. mature conſideration it was holden that he ſhould be barred; 
N. C. 144, „ Br. 

N. C. 177. 224. Vide ſtat. 34. H. 8. c. 20. Title Recovery, 4. Br. Recovery in Value, 31. [See 
Cruiſe on Recoveries, 255. to 270. and the caſes cited, and on Fines, 175. ] | 


(1) H, 5. Car. In chancery, between the + Earl of Nottingham and Lor Munſon, it 
was reſolved, that if a tenant in tail of the gift of the king levy a fine and ſuffer a reco- 
very, the eſtate-tail is not barrcd, for the ſtatute 34 & 35. H. 8. fc. ao.] faves it: but 
otherwiſe if the King for moncy make a gift in tail, by COVENTRY, HIDE, and Ri- 
CHARDSON. 


5 AAA — 


—_ 


Under flere adi (2) IN debt againſt an executor who pleaded plenè admi- 
the exccutor ſhewing 


debts paid, muſt ſhew ni/travit it was given in evidence at the trial by 
them paid before the tho 


| defendant, that he had paid divers debts upon contracts 
commencement of the ; . 3 
action; but judgment made by his teſtator; upon which the plaintiff demurred in 
againtt him fhall be de | * 
1 law. And now Moux radu demanded judgment for the 
21. 20. 5. H. 7. 12. Plaintiff. And the Judges thought there was no reaſon for 
3. b. 27. b. Dr. and Stu. delaying it, inaſmuch as he was not compellable to pay ſuch 
ſo. 76, 7. 9. 4. L 4 ; ; 
72. a. 4. a, Dier, Sc. debts. And admit that the creditors had bonds for them, 
RD = I yet inaſmuch as the defendant hath not faid that he paid theſe 
82. b. * 5. Plo. debts before that writ purchaſed, (for if he paid them pend- 
279. a. > 07" Bf ; : > 
3 11 4. 22. b. ing the writ, that is not a good adminiſtration to bar the 
: les. Ry 6 ys _ plaintiff, by BALD WIN,) they agreed that the judgment 
9. 1. Roll. Ab. 926. . 
924. Wentw. 205. ſhould be entered, and that it ſhould be only de bonts 


[3 8550 — 5 teſtatoris, no more than if it were ſound by verdict. 


2. Black. Rep. 1105. Quoel nota. 
Bac. Ab Executor (M.). | 
Cem. Dig. Pleader (2. D. 15). ] 


(2) M. 4. Ez. Adjudged, that if an executor pay a juſt debt after a writ ſued out, 
and before notice of it, or fummons firſt ſerved, there it is a good plea; but otherwite if 
it be a debt of record, for he ought to take notice of that at his peril. [i. Term Rep. 
6%. NM. 33. & 3. K. It was helden, that if an executor plead non g fattum, and it 
is found agaiuſt him, he ſha!l on!y be charged of the goods of the teſtator: otherwiſe 13 
it where he is tucd in another court. | CER 

3 * 


/ 


Faſter Term, 28. and 29. Hen. & 


(3) (CERTAIN perſons were ſeiſed to the uſe of an 
| huſband and wife before the ſtatute; and now a 
writ of entry in the pe was brought againſt the huſband, 
and he pleaded joint-tenancy with his wife —MounTAGUE 
put this queſtion : Whether it be neceſſary to make mention 
of the ſtatute of extinguiſhment of uſes [27. H. 8. c. 10.] 
which makes. them oint-tenants? (4) And the Court 
thought that it was neceſſary to ſhew the ſtatute, for at 
common law, when the tenant pleaded joint-tenancy with a 
ſtranger, it was neceſſary toſhew by whoſe feoffment; where- 
fore, &. Then MounTAGUE aſked further, Whether the 
demandant may aver the huſband ſole pernor of the profits ? 
And the Court thought, that all pernancy of the profits is 
alearly gone by the ſtatute. Quære. | 


( 5) IN an action upon the caſe the plaintiff was nonſuited 


at the trial; wherefore the defendant, by the ſtatute y wear 


made 23. H. 8. [c. 15.] had judgment to recover his coſts : 
and afterwards the record- was removed by error into the 
king's bench by the plaintiff, pendiag which undetermined, 
the defendant brought an action * of debt in the common 
pleas upon a new original, and declared upon the record of 
ihe action upon the caſe. And this matter was pleaded by 
the defendant, &c. And the better opinion of the Court 
was, that the action was maintainable, becauſe it is brought 
upon a ew Original. (6) And if the record be denied, C. B. 
cannot write to B. R. becauſe it is the ſuperior court; but 
the record ſhall be certified into chancery by certiarari, and 
ſent in by mittimus; but if it were an inferior court, 
this Court might write to it. See the like, 18. E. 4. [6. 
PL. 33. 7. pl. 4-] and afterwards in the ſame Term, judgment 
was given that it was no plea. And FITZHERBERT and 
BaLpwin held, that although the record be reverſed, yet 
the plaintiff ſhall have the coſts which were aſleſſed by the 


facias, 123. 


* 


L 32. 4. ] 


On a writ of entry in 
the poſt brought againſt 
a man after the ſtatute 
of uſes, who before the 
ſtatute was a c ſtuy que 
uſe with his wife, if 
he plead- joint-tenancy 
with her he muſt ſhewe 
the ſtatute. | 

All pernancy of profits 
of | the land is ; taken 
away by the ſtatuta 
27. H. 8. c. 10. 

1. Ander. 187. b. Co. 
Litt. 187. a. b. 10. 14. 
21. 19. E. 4. 2. a. 26 
78. a. 9. b. 12. 19. 
22. 12. 36. H. 6. 26. b. 


Pending a writ of ertoe 
a non-ſuit in 


ſue for the coſts rece- 
vered in the original 
action; 
have them, though the 
judgment be reverſed. 


9 32. b.] 


Bendl. 12. Damages, 
n „ & 
Noy. 3. Inſt. 139. 
3. Bulſt. 248. 4. H. 6. 
31. a. 17. 18. E. 4. 
4 b. 7. H. 6. 18. . 
22. H. 6. 38. b. Br, 
Executor, 136. 284. 
Cro. 207. b. 4. H. 6. 
23. b. 19. H. 6. 19. 
a. 326. H. 6. © & 
debt, 133. 1. Co, 
175. 297. Moor, 625. 
13. I. 9. 0 „ . 
Eliz. 187. a. 2. E. 3. 
„ K . @any 

|; Ii. H. 6, 
17. 8. FE. 4 85. & 


(6) E. 17. Fac. B. R. Eliſciem v. Bennet. In an action upon the caſe for words, 
the plaintiff was nonſuited at the trial, and he moved that his declaration was bad, t“ ſave 
coſts upon the ſtatute 23. H. 8. c. 15. and 4. Jac. c. 3. but it was adjudged, that for his 
vexation he ſhould pay coſts, although in fact he could never have had judgment if the 


verdict had been found for him. 


aft. 1. Car. B. R. Ruled, that after judgment reverſed, debe does not lie for the coſt 


$'Vcu upon the firſt judgment. 


[ Saycr on Coſts, 209. 4. Bac. Ad. 620, 681. ] | 


diſcretion 


and he ſhall , 


— 2 _ 


[ 32. b. } Eaſter Term, 28. and 29. Hen. 8. 


15. E. 4. 21. a. Dyer, diſcretion of the Court, becauſe of the wrong and Vexation ; 


8. Co, 143. b. | 3 le 
4 . 143 ww of the ſuit. But EnGLeFIiELDe doubted of that. The 


4. Term. Rep. 436. matter was entered M. 25th of the preſent king, Rot. 456. 
dut it was never argued. . 


ay | 


(7) IN debt the plaintiff declared that he demiſed twenty-ſix 
acres of land to the defendant, rendering yearly forty 
ſhillings, for a term of years, and for the rent arrear he brings 
the action; the defendant pleaded that the plaintiff leaſed 
the ſaid twenty-ſix acres of land to him, and four acres more, 
paying the aforeſaid rent, without this that he demiſed the 
twenty-ſix acres only; upon which they were at iſſue. 
And the verdict was, that the plaintiff demiſed only twenty-one 
* acres ; and, Whether the plaintiff ſhould have judgment upon 
this verdict, or not? was the queſtion.—(8) F1TZHERBERT 
zen Re and ENGLEFIELDE thought that the plaintiff ſhould recover, 


260. a. 14. Ai. 11. for in that the verdict found that the plaintiff demiſed twenty - 
. 3. & "ST 


3. Co. 4. 42. Plowd. ene acres only, it is a void verdict in this part; for It is ad- 
* 2 0 3 Ray mitted and confeſſed on the part of the defendant, that twen- 
Fitz. Verdict. 26, 27. ty-ſix acres were demiſed as he declared; and they ought not 
7 Sg H. 4. 21- to find contrary to what the parties have agreed, for their 
fBull. Ni. Pr. 298.] charge was no more, than whether the four acres more were 
Hob. 54- 47-E. 3. 19. a. leaſed, or not; and they have not found that the four acres 
. 1 Ag more were demiſed; ergo, they have found againſt the defen- 

dant.— (9) BAarpwin and SHELLEY, ? contra. For the 


E. 3. 3 
8 Ad. * 9. iſſue is found as well againſt the plaintiff as againſt the de- 
Af. * Regiſter, 188. fendant; for the plaintiff has laid the cauſe of his action upon 


” _ 4 55 E. 3. a leaſe of twenty-ſix acres, and upon that he intends to 
I. 6. 3. Ero. Traverf, recover. But SHELLEY thought that if the iſſue and the plea 
8 2 1 4 | 1 had been well pleaded, the plaintiff might have recovered 
a. 28. AT. 38. 17. upon the verdict: for the plea is not good, becauſe it is not 
8 * *. neceſſary for the defendant to take a traverſe in this caſe, 
Saund. 29. inaſmuch as he hath confeſſed it, and more, and then the 
fSir T. Raym. 175. traverſe ſhould come from the part of the plaintiff, s. with- 
2 1 2. Keble, out this that he demiſcd the aforeſaid four acres, &c. And 
then their charge ſhall be only upon the ſurplus, thar is the 

| leaſe of four acres; but here their charge is upon the 


_ entirety, &c. But he wiſhed to conſider it. 


This opinion of SHELLY Y was afirmed in C. B. as to the traverſe. 


(10) A LEASE 


— 


—— 


v. Cerrard, Cro. El. 324. and the words, or | Cowp. 234. 410. Dougl. 321. 


Eafter Term, 28. and 29. Hen. 8. [ 33. a. | 


* (10) A LEASE for years was made of a meadow by * 2 by 
which the river Exe runs, by deed indented; pd" THOR 


and the lefſee covenanted to ſx/fain and repair ane AAR 6 the wow 


prevent the water from overflowing, upon pain of forfeiture nalty for a damage by 
of ten pounds. And afterwards, by reaſon of a great, out- Þ dann ray —— Pg 


rageous, and ſudden flood, which happened lately by reaſon of convenient time. 


5 5 n . 12. H. : N 
the ſubverſion of the weirs in Devonſhire, the banks were 3 * by P ry 


decayed and periſhed, &c. (11) And by the opinion of * Inſt. 52. a. b. 2. 


. R 10. Co. 
FiTZHERBERT and SHELLEY the law is, that the leſſee is b. PL. 29. " 22 


7 ich is Stu. 66. b. 12. H. 8. 
excuſed from the penalty; as if it were of an houſe which is 1 H. 5 ** 


burnt by lightning, or overturned by the wind, becauſe it is 33. H. 6. 1. a Plow. 
the act of God, which cannot be reſiſted; but ftill he is fy © wo 
bound to make and repair the thing in convenient time, = 6. H. 7. 12. a. 

. | . 234 2 29. E. 3. 
becauſe of his own covenant. TL Gals 
6. 6. Dy. 5. 67. 4. 
8. E. 4. 2. Alleyn. 27. 
[2. Str. 763. 1. Term 
Rep. 71c. 310. ] 


— 


(12) THE cuſtom of London is, That a man may deviſe A remainder limited by 


a R . will upon an eſtate i 
his purchaſed land in mortmain. And a purchaſer , 8 wot wa 


deviſed by his will, that the prior and convent of Saint Bar- failure of payment of 
tholomew in Weſt Smithfield and their ſucceſſors ſhould have EY 


the lands, ſo as they paid annually to the dean and chapter of void as to the ſtranger, 
but the heir may enter 


St. Paul ſixteen marks: and if they ſhould fail of payment, for a breach of the con- 
that their eſtate ſhould ceaſe, and that the ſaid dean and dition. 
chapter and their ſucceſſors ſhould have it. And for a breach g's ns Cul ef Lend, 


of the condition, they of St. Paul's entered. And to FiTz- Co. 85. b. 1. Rol Ab. 


; 0 „ 
HERBERT and BALDWIN it ſeemed clear, that the condition 5 b. 5 and 21. 4 


is void, for it cannot continue after the fee-fimple given, for 5 3 8 42 
the feoffor has determined his right and intereſt, and then 2. Leon. 214 Dy. 


(12) M. 47. and 42. Eliz. B. R. Fulmerflon v. Steward, [cited in Pells v. Brown, Cro. 
Jac. 592.] Land is deviſed to one and his heirs, upon condition that for non-performance 
B. ſhould have it in fee ; adjudged that the remainder 1s a limitation, and that the limitation 
over to B. upon an eſtate in fee is good, and that B. ſhould have it upon the non- per- 
formance. And PoPHAM and FENNER laid, that it was ſo agreed by all the Judges in 
the caſe of Chanterics [poſt. 368. a. b. 4. Leon. 156.] entered 38. Eliz. Rot. 867. 


E. z. Jac. C, B. In the argument upon Doyle's caſe, Hur rox, Serjeant, put this cafe, 
as having been adjudged in C. B. M. 37. and 38. Eliz. Rot. 1149. between(a) Corwood and 
Cowl nd. John Parker deviſes lands in Kent to Richard his ſecond ſon, and his heirs, and if 
he die before twenty-one years of age, [or without iſſue, ] then he deviſes it to his other 
ſon; Richard enters, and has iſſue a daughter, and dies before twenty-one years; and ad- 
judged that the daughter ſhall have the land. 


E. 36. Eliz. B. R. G:bbons and Warner, Sir Edward Clere's caſe on the will of Sir 


Richard Fulmerſlon, by PoPHAM and CRAWLEY ; the reverſion in that caſe is good, and this 


book not law. [z. Rol. Rep. 425 J 


—_— — i ti. — 


— — — Ce a a ws 


un — . ——— — 


(a) This is certainly the caſe of Soxlle | without iſue, by miſtake left out. See 


\ 


1 34: a- ] Eaſter Term, 28. and 29. Hen. 8: 


127. b. 4. 122. 128. the ſtranger cannot enter for the condition broken, but the 
2. 2. Roll. Rep. 216. heir may ; 
11. H. 6. 13. b. J. 


D. S. 95, 96. r. Vaugh. 271. 2. And. 416. Dier, 317. a. N. B. 201. I. 18. H. 8. ; 
Plow. 25. a. Hutt. 60. 18. El. 348. b. 43. Af. 44. Finch. 46. b. $5: b. in ohe ſpecial cafe. 


Com. 8. 1. 10. Co. 95. b. 85. 42. b. Plow. 85. b. Litt. 8. b. [See a note 1. by Ld. Nott. MSS. to 
Co. Litt. 2 13. b. and 3. Atk. 139, 140.] 


- 
— — 8 9 * - 
— rn— rm ennnnn—_— mn—— — — — — 
* —— 
. 
* 


The reverſioner inakes (13) LEASE was made for a term of years rendering 
a feoffment with Ivery, | 33 1 

the termor being upon rent; the leſſor made a feoffment of the land, the 
Ho fn I mus termor being upon the land, and the tetmor occupied the 
RA. 5 kay, land: Whether the feoffee ſhould have the freehold and the 


11. 42. 48. Ante, 18. rent, or not? was moved. -SHELLEY thought the feoffment 
5 2 8 A 8 good, for the termor has intereſt in his chattel, and the leſſor 
5. Al. 12. 7. E. 3. has intereſt in the frechold, and ſo it is a diſtin intereſt, 
« 4 my and the freehold may paſs, and the term be faved ; but other- 
A 4 337: 7 127 wiſe is it of a leaſe for life, for there the leſſor has no title to 
731.2. 19. H. 6. f. b. the freehold.— (14) BAT DpwIx and FITZHERBERT thought 
2 JE that nothing paſſed by the feoffment, if the termor did not 
AL. 8. 3. agree to it, for the leſſor has nothang to do with the poſſeſſion 
during the term; and the livery and ſeiſin are nothing but 

a gift of the poſſeſſion, which the leſſor cannot make without 

wronging the termor ; and for this the common doctrine 

muſt be allowed, viz. that the leſſor muſt grant the rever- 

Id. Ann. c. 16. & 9. ſion, and the termor attorn.— And BAaLDwin ſaid, That if 
1 the feoffment be made, the termor agreeing * to it, the term 
ws [ 33* b. ] and rent are gone, for that is a full ſurrender in law of his 
Dy. 25r. b. Moor. term. But FiTzHERBERT denied this: (15) for the termor 
11. 21. H. 7. 7. a. has an intereſt which cannot be ſurrendered without his 
W255 > 48. Conſent to ſurrender, For in & 5. Hen. 7. the termor gave 
his permiſſion to his leſſor to make the livery, and he made 


itz and that was held no ſurrender of his term, for his 


FVin. Ab Surrender intention to furrender does not appear : but if the feoffment 


F.] be made by the agreement of the termor, that is as much as 
| if the termor had granted all his intereſt to the feoffor for a 
. day, or an hour, or for the fpace and time of livery of 


ſeiſin, and no longer; and then the feoftment ſhall be good, 
and yet the termor ſhall have his term again, and the rent 


revive. (16) And in 9. H. 6. [ 16. b.] the leſſor made the 


5 feoffment by agreement of the termor, and there the opinion 


(14. & 15.) Leſſee for life delivers ſeiſin upon a letter of attorncy, that is not a ſur- 


render, by PERIAM, M. 31. & 32. El. C. B. in Trevillian's Cale, Rot. 2908. (4. Leon. 


195 1. And. 247+] 1 
7 


Eaſter Term, 28. and 29. Hen. 8. 
is, that the feoffee ſhall have the rent. But they all in a 


manner agreed, that if the leſſor ouſt the termor againſt his 


will, and make the feoffment, although the termor re-enter, 
the rent is extinct; for the land was diſcharged of the rent 
in the hands of the feoffor, and in the hands of the feoffee 
it ſhall not be revived, any more than if the lord diſſeiſe his 
tenant, and make a feoffment, although the diſſeiſee enter, 
the feoffee ſhall not have the ſeigniory; wherefore, &c. 
(17) KNIGHTLEY. 
caſes; for in the caſe of the lord, where the tenant ſhall 
re-enter, he leaves nothing in the perſon of the feoffee, but 
| wholly defeats his eſtate, but in the other caſe he leaves the 
reverſion and the freehold in the feoffee; wherefore they are 
not ſimilar, &c.— And SHELLEY thought that the leſſor 
may make a feoffment, if he be within view, the termor 
being in poſſeſſion and not privy to it, and the freehold and 
fee-ſimple may well paſs, and the rent alſo : but the caſe de- 
ſerved a ſerious conſideration, and the point of law was wel] 


worth arguing. And MounTAGvUE ſaid, that they meant 


to demur in law upon the caſe. Ideo guære. 


— — 


(18) ONE of the clerks in chancery was ſued in C. B. 
in an action of debt, and proceſs continued till 
the exigent. And the defendant, being ſuch clerk, ſued 
out a ſuperſedeas to the ſheriff quia improvidè, and after- 
wards ſued a writ of privilege out of chancery, directed to 
the Juſtices of the bench, reciting the privilege of chancery, 
and requiring the Judges to ſurceaſe. And it was well ar- 
gued, Whether he ſhould have his privilege or not? (19) And 
at laſt the privilege was difallowed, and the clerk driven to 
anſwer, for the Court was legally in poſſeſſion of his plea 
by the act of the defendant himſelf ; for inaſmuch as he hath 
ſued out a ſuperſedeas quia improvide, he has well affirmed the 
juriſdiction of the Court; for every ſuperſedeas quia impro- 
vide recites the defendant's appearance in court * by at- 
torney, and ſhews his name; that therefore is his own de- 
fault; but if he had not ſued out this writ, notwithſtanding 
the exigent, the privilege ſhould be allowed : and for this 


There is a difference between the 


f 33-b. ] 


Extinguiſhment, 4. Su- 
pra, 31. a. Poſt. 212: 
D. 3. FL. 7. . As 
6. Co. 70. cont. 5. 
H. 5. 12. Moor, 281. 
Inſt. 319. 


11. 21. H. 7. 13. 2. 
and 10. b. 3.2 41. 
E. 3. 18. b. F. Avowry, 
231. 14. H. 4. 8. 


19. H. 6. 45. b. 9. 


H. 7. 25. 4 50. E. 3. 
10. a. 


Litt. 12, 13. E. N. C. 
107. 7. E. 4 20. 11. 
H. 4. 71. 2. Co. 32.4 
Dy. 112. b. 


[Co. Lit. 48. b. 49. 4. 
Bac. Ab. Feoffment, 
(B. 2.). Com. Dig. 
Feoffment. (B. 7.) ] 


A clerk in chancery, by 
ſuing out a gencral ſu- 
prrſedeas to an exigent, 
forfeits his privilege, 


Moor, 34. Noy, 40. 
2. Rol. Rep. 294. 3. 
H. 6. 30.8. 9. Z. 4 
53.2. 11. H. 4. 68. 
mm. M. 6.7% „ 
15. Reg. 18. 11. 30. 
33. H. 6. . 20, 12. 
Dy. 328. a. 19. H. 6. 
1. b. 10. H. 7. 13. b. 


10. 16. E. 4. 4. b. 


[ 424.32. ] 


Vin. Ab, Privilege (J.). 
2. Wilſ. 231. } 


20. H. 6. 26. a. 


N ˙ 80 See the Caſe of Higg and Harriſon [Style's Rep. 413. J, entered Trin. 1653. 
ot. 911. ayd in my notes it is if the Book of the year 1653, p. 101. b. | 


Vol. I. H 


precedents 


L 34-4] 


Dyer, 287. a. 


Upon a pardon of out- 
lawry on an appeal of 
murder, defendants need 
not have a ſcire facias 
againſt the lords me- 
diate and immediate, 
but only againſt the ap- 
pellant. 

It ſuch pardon vary from 
the inditment in the 
additions, defendants 
muſt aver that they are 
the ſame perſons. 

The words in the par- 
don, We pardon to A. 
te and B. all outlawries, 
« &c. againſt them, or 
ce either of them, pro- 
&« claimed, &c. are ſuf- 
ficient, without ſaying 
« to A. and B. and ts 
i cach of them. 


16. E. 3. F. Outlawry, 
h 
9. N. 7. . B. _ Bro. 
Scire Facias, 194. 4. 
A 8 8 \ 7 
= 7. S 4 $4.6 
Stamf. 104. 3. Aſſ. 6. 
Cro. 58. a. 21. H.6. 
21. b. 


L 2. Hawk. P. C. 545. 
5 54. but ſee 2. H. H. P. C. 
209. ] 


Stammt. Prerog. 102. b. 


Hurt, 3g. 


Eaſter Term, 28, and 29. Hen. 8. 


precedents were ſhewn: and then after the writ of privi- 


lege came to the Juſtices, they ought to have iſſued a ſpecial 
ſuperſedeas of the outlawry to the ſheriff, reciting the writ 


of privilege. And fo note well the diſtinction. 


—— ————o—c————_— — —  _ _ ——— 


Bellengeham's Caſe. 


(20) IN the King's Bench two were outlawed upon an 

appeal of murder, and purchaſed their charter of 
pardon, and had a ſcire facias againſt the plaintiff in the ap- 
peal, and alſo a ſci. fa. againſt the lords mediate or imme- 
diate ; (ſed guezre ſi de rigore juris; for SPILMAN and PoRT- 
MAN thought there was no neceſſity to have that againſt the 
lords, for the attainder is affirmed by the ſuing out of the 
charter of pardon, and not reverſed, &c.) and note, that the 
pardon did not agree with the indictment in the additions; 
wherefore the Judges doubted whether to allow the pardon 
but the parties made an averment that they were the ſame 
perſons that were indicted. And the exception was taken by 
Jamzts Dyer for the king, that the charter was inſufficient ; 
(21) for the words were, © we have pardoned, remitted, and 
« releaſed to William Bellengebam of London, ſervingman, 


« c. and Lawrence Bellengeham, late of London, yeoman, 


« all and all manner of outlawries againſt the ſaid William 
« and Lawrence, or againſt either of them, proclaimed ;" 
which charter in the premiſes, 5s. in the words of pardon, 
is joint, where it ſhould have been, “ we have pardoned, 
« &c, to W. B. and L. B. and to each of them, &c.” be- 
cauſe each felony is ſeveral, and for thoſe ſeveral contu- 
mac ies it is requiſite to have ſeveral pardons ; and although 
the ſequel be © again/? them or either of them, that does 
not make the pardon ſeveral ; wherefore, &c. (22) And 
ſo is the caſe ruled in 22. E. 4. [/. b.] that ſuch pardon 
was not good; but there the caſe varies from this; for the 
charter was, © we have pardoned to A. B. and C. all felnies 
« by them or any of them dont and perpetrated :”” but guære 
if it were © any one of them,” c. And on account of that 
caſe the Judges wer#doubtful, and ſent by BAKER, Attorncy- 
general, who went to the common pleas, and aſked the ad- 
vice of the Judges there, who were of different opinions: 
but at laſt the Judges of the king's bench ordered the pre- 

PETER cedents 


mel 


Eaſter Term, 28. and 29. Hen. 8. 


cedents to be ſearched ; and ſuch pardon was allowed in the 
ſame year, 22. E. 4...... Term, Rot. 19. And it was 
the caſe of Wingfield, and ſo the caſe is miſreported and 
contrary to the record; wherefore without further argu- 
ment the aforeſaid pardon was allowed alſo : quod nota. 


_— __—_— 


* Soper et Ux' v. Ludlow 
(23) eee SOPER and Alice his wife brought a ſer. fas 
againſt Ludlow to have execution of a recquery in 
a writ of dower had in the 22d year of the now king ; in 
which record it appears that the demand was of fix houſes, 
one hundred acres of land, &c. in Littleton and Stanwell, 
« in the county of Middleſex; to which the tenant pleaded 
as to otie third part of the ſaid tenements in Littleton, of 
which, &c. that he could not deny the action, &c. where- 
fore judgment was givea, that the plaintiffs ſhould recover 
ſeiſin of the third part of the tenements in Littleton; and as 
to the tenements in Stanwell, pleaded to iſſue, which the de- 
mandants afterwards relinquiſhed, and prayed execution of 
the land in Littleton. (24) And upon that record, by the 
advice of the Judges and prothonotaries, a ſpecial ſci. fa. 
was ſued out, reciting the record as it was pleaded, com- 
manding the ſheriff to garniſh the tenant to ſhew why the 
demandant ſhotild not have execution of a third part of the 
aforeſaid tenements in L. for it does not appear by the re- 
cord, how many of the houſes and acres are in one vill, and 
how many in the other. And the demand and the pleading 
in the aforeſaid form are well enough. But ENGLEFIELDE 
thought, that the tenant in his plea ought to have ſet out the 
certainty of that whereof the demandant ought to have exe- 
cution; but others thought the contrary: wherefore, upon 
default of the tenant, the demandants had execution upon 
a ſcire feci returned by default, and had a ſpecial writ of 
ſeiſin, &. And James DYER drew the /c:. fa. and was 
counſel for the demandants in the matter. 


[ 34 a.] 


[ 2. Hawk. P. C. 548. ] 


Bro. Charter de Pardon, 
51. Hal. Pl. 252, 


*[ 34 b. ] 


Dower for one hundred 
acres in L. and S. judg- 
ment was for tliat part 
in L. only. The wr.t of 
ſeiſin muſt be ſpecial, 
as the quantity there is 
uncertain. 


mm. N. C6 bc. 9 
H. 7. 4.a. Reg. 185 
Rol. 18 5. 


2. Keb. 250. 


3. Cro. 465 


[ 5. Burr. 2673. 
3 Wil 45. ] 


Inſt. 34. 


(24) E. 38. Eliz. B. R. In gefione frmæ, Marmaduke Thomas againſt Richard Kenn (a), 
upon a title to land in the tenure of Sir Hugh Portman and Morgan, the declaration was 
of one hundred acres of land in D. and S.; and upon not guilty pleaded, the jury found 
that the defendant ejected him out of ren acres only, and did not ſhew them in certatm ; 
and adjudged a good verdict, and the plaintiff had judgment. 

— — — rr ————nn————_— —_— 

(a) { Reported in Lit. Rep. 217. and | pear te have been determined there. ] 

Hetl. 67. & 97. but this point does not ap- 


H 2 | Trinſty 


T 34 b. ] 


Whether delivery to the 
obligee himſelf as an eſ- 
crow makes the deed 
abſolute ? 


2. Rol. Ab. 27. 1. Rol. 
Rep. 27. Perk. 29, 30. 
16. Aſſ. 18. B. Faits, 
56. 14. 18. E. 4. 2. b. 
258. a. b. 11. H. 7. 16. 
14. H. 3. 22. b. 8. 10. 
14. 19. 27. H. 6. 26. 
26. 1. b. 68. . 7. 8. 
v7. K. $.- 12. b. 43. 


E. 3. 29. a. Dy. 95. b.. 


19. H. 8. 8. a. 1. Eliz. 
167. b. Co. 9. 19). a. 
J. Cro. 35. 


1. Inſt. 36. a. Hob. 
246. cont. Moor, 643. 
Poſt. 167. 

Shep. Touch. 56. 2. 


Trinity Term, 
29. Hen. 8. 


Morice v. Leigh. 


(25) TOHN MORICE brought debt upon a bond againft 

Leigh; and the defendant demanded oyer ; & which 
de being read and heard, he ſays, that he ought not to be 
charged with the ſaid debt by virtue of the aforeſaid 
« writing, becauſe, he ſays, that he ſealod the ſaid writing 
« obligatory for the aforeſaid ſum of twenty pounds on the 
« fame day and year aforeſaid at F. and then and there deli- 
« yered it to the faid J. M. the plaintiff as an eſcrow, to 
« be ſafely kept upon condition, &c.” and avers in fact that 
the condition was not performed, and fo it is not his deed: 
upon which the plaintiff demurred in law. And the opi- 
nion of FITZHERBERT and SHELLEY was, that the plaintiff 
ſhould be * barred + (ut audivi, but the matter was not ar- 
gued : for upon the ſaid opinion che parties accorded). Quære 


od.Ent.298. Cro. Eliz. wh 
ors * — legem, — Paſchæ Ultiin' Rot“ 544. 3 
$5, 86. 6. Mod. 218. ] _ 
1 35. 4. ] | rec 
(25) H. 33. Fliz. C. B. between + Berry and Robins, adjudged no plea; and fo wa: Ea 
+ Knowles's Caſe, adjudged H. 36. EI 2. 3 


+ It ſhould ſeem the law is not ſo, for by delivery to the plaintiff it was a perfect deed, 
and the ſpeaking of the cicrow void; and 34. Lin. JvsTiCE Gaby ſeems to agree with 


FiTZHERBERT and 


delivery of the deed to the plaintif himſelf makes that his obligation, notwithſtanding he 
deliver it as an eſcrow, &c. 


— 


Livery to one of ſeveral 
teoffees in the name of 
all, is bad, without a 
deed of feoffment. 


22. H. 6. 1. 5. Co. 95. a. 
40. E. 3. 41. a. 28. H. 8. 
14.4. 14. 12.4. 
33. H. 6. 17. a. 10. 15. 
LE. 4. 1. a. 78. a. B. N. &. 
89. 341. [Co. Lit. 48. a. 
49. b. Sheph. Touch. 
215.1] ö 


The feoffee of the co- 
nuſor of a ſtatute-mer- 
chant may have an u- 


(27) The ſtatute 23. II. 8. c. 6. provides only for the two chief juſtices and the mayor 
of London and Weſtminſter [See 8 C. 1. c. 25, {. 


1. upon Matter in Decd. 


Audita Querela, B. 


SHELLEY. Mota, 9. Co. 137. b. Ruled in Toro ⁰νοαs Caſe, that 


19. H. 8. S. a. Inſt. 36. 


——_————p—  — — — 


NOTE, That it was agreed by the Judges, that if 

a man enfcoff ſeveral, and make livery to one in 
the name of all, that is not good without a deed of feoft- 
ment. 


(26) 


(27) A AN acknowledged a ſtatute-merchant before 
tne mayor of Cheſter, where it was ſuppoſed in 


fact, 


Trinity Term, 29. Pen. 8. 


fact, that the mayor had not authority committed to him to 
take ſtatutes for the king; as the act concerning it has pro- 
vided for in London and other conſiderable cities; and the 
conuſor made a feoffment to a ſtranger, and the conuſee 
ſued out execution, and the feoffee brings audita querela. 


(28) MARY YNE put this queſtion: A man recovers in 


a writ of entry in the pet againſt the tenant in 
tail upon a voucher, and recovery in value againſt /Yebſter 
the common vouchee ; and before execution ſued, the tenant 
in tail dies, and his iſſue enters: Whether the recoveror 
may enter, or not? And FITZHERBERT and BALDWIN 
thought that he may well enter upon the iſſue, for the iſſue 
cannot falſify this recovery, becauſe of the recovery over in 
value; as if he ſhould ſuffer a common recovery againſt te- 
nant in tail without a recovery over in value. -SHELLEY 
4 contra, for the iſſue in tail is remitted by the death. 


(28) But if tenant in tail die without iſſue before execution ſued, 
enter, Whether then cgecution 


Eaft. 23. Elix. C. B. N 


during his life, the heir may enter. 
+ Orig. /. 
— . — 


— 


HE patron of a church granted the next advowſon 

to one; and afterwards he granted the next ad- 
vowſon to another; MounTAGUE put the queſtion, Whe- 
ther the ſecond grant be void, or not? And FITZHERBERT 


(29) 


it is good, and the grantce ſhall have rhe ſecond avoidance. 


Bedtord, 
Adjudged that the ſecond grant is void between $ Tom/or dean of 
1rim. 4. Tac. Rot. 3338. 

Com. 249. a. By ANTHONY BROWN, Juice, 
avoidance, &c, 


«and Cook's Caſe, 421. a. and Smith and Stapleton's Caſe, 432. a. 


Ivis Caſe. 
H 23 


35. .] 
dita querela againſt the 


conuſee taking out exe- 
cution,where the mayor 
before whom it was ac- 
knowledged is ſuppoſed 
not to have authority 
to take it. 

Stat. de Act. Burn. Raſt. 
Recog 1. 2. E. 6. c. 31. 
17. Aſſ. 24. 2. Bulſt. 14. 
[Cro.Eliz. 233. 319. Sir 
W. Jon. go, 91. 


Upon a recovery againſt 
a tenant in tail with re- 
covery over in value, if 
he die before execution, 
the recoveror may enter 
upon the iſſue in tail. 


1. 10. Co. 106. 38. a 
Moor, 14. 


„ K . „ Jn 
361. b. Plo. 14. b. 
12. Z. 4. 19. b. 20. 


23. Eliz. 376. b. 


[ Cruiſe on Recoveries 
200. |] 


and he in remainder 


2 {1,44ic OF not againſt him? guere; becauſe when the te- 
nant in tail is dead f 2//hout ih uc, he in remainder thall never ſue execution of a thing 
recovered in value, and conſequently ſhall not be bound. This was much debated in 


If execution be ſued in the life of tenant for life, no remitter ; but if no execution 
7. H. 4. 17. b. Bro. Remitter, g. 


Whether where the pa- 
tron grants the next ad- 
©7Ww/9mn to one, and af- 
terwards grants the nexs 
ad c to another, the 
ſecond grant is void? Qu. 


(29) 22. Eliz. in C. B. by all the Judges and Serjeants, that the ſecond grant of the 
next avoidance was void, aud Robs thewed a judgment in the point put there by 
DykR; and agreed, that in the cale here put, where the parſen grants the next avoidance, 


M. 42, 43. C. B. Rt. 3613. between Þ HUhauzs and the Mayor and Commonalty of 


Vindſor and Jack/or, 


the King ſhall be bound to the next 
[ See the caſes there put by Wrsrod and denied. by A. BRowN, 
Juftice. } Where a man leaſes to one for twenty years, and afterwards on the ſame day 
makes a leaſe to another for twenty years, the ſecond leaſe is void. Plo. Com. Bracebridę e 


22. & 23. Eliz. A man grants the next preſentation to one A. and afterwards grants the 
next preſentation to the {ame A. that is a ſurrcnder of the firſt grant, 


See 5. Co. 11. b. 


thou 2e 


[ 35-4] Trinity Term, 29. Hen. 8. 


Co. Lit. 378. b. Br. thought it void, for he grants a thing which he has not; for 

> ir "+ na it could not be the next aduotuſon, becauſe he hath granted 

Cro. 791. Hutt. 105. that to another. And ſuch à grant was very lately holden 

43. Aſſ. 35. 28. H. 8. 5 

36. 2. 7. Co. 28. bad here.—SHELLEY, ? contra, for both grants may take 

effect; for the law will ſay that the laſt grantee ſhall have the 

next avoidance which lawfully belongs to the grantor, and 

that 1s the ſecond avoidance. As if three co-parceners make 

an agreement to preſent by turns, the firſt preſents in her 

turn, and then grants the next avoidance to a ſtranger, the 

ſecond co-parcener will ſay that this grant is void; and 

indeed, according to the words of the grant, the grant 

cannot. take effect, becauſe the next avoidance belongs ta 

the ſecond ſiſter, but yet the grantee ſhall have the third 

* [ 35. b. avoidance, * for that is the next ayoidance which ſhe can 

2. Anderſ. 175. Perk. lawfully grant. (30) And this caſe is in 15. Hen. 7. [J. a.] 

331, 2 Inſt. 379. a. in the caſe of quare impedit. A man ſeiſed of an advowſon 
19. E. . 1. I. 2. . . 

are Impedit, 335. has a wife, and grants the third avoidance to one J. S. and 

_ 1 iy 3 dies; the heir ſhall have the two preſentations, and the wife 

Cro. 793, as tenant in dower the third, and J. S. ſhall have the fourth. 

And the firſt caſe is ruled in + 18. E. 3. that the ſecond 

grant is not void; but perhaps he may grant it ſo ſpecially 

that the ſecond grant ſhall be void; as if the grant be of 

the next advowſon after the death of the incumbent, and 

19. E. 3. Fitz. Quare name him, there it muſt be of the next, or none. (31) 

Impedit, 154 Winch. FITZHERBERT denied the caſe of co-parceners, and no 

95 7. difference between the next advowſon and the next pre- 

ſentation; and it cannot be the next preſentation when 

another has all the preſentation ; but perhaps a little more 

would make the grant good; for inſtance, if it were, I have 

granted my adyowſon; for there it cannot be underſtood 

otherwiſe than of that advowſon which he could lawfully 


grant. Quære, what difference? 


(30) M. 9. Jac. C. B. By Chrer Jusrior HoBarT ani HvTrTon, the grantee ſhall 

Have the next avoidance after the endowment of the wife, becauſe the endowment of the 

wife is an act of law. And the principal caſe was, One granted the next avoidance ; the 

N A was created a biſhop; the king preſented (as he might). They were of opinion, 
That the grantce thou'd ſnot] have the next avoidance, for it is the act of law, namely, the 


« - &. king's prerogative, wh;ch exeludes him. [Cro. Jac. 6g1.] 14. H. 7. 27. Perk. 331, 332. 
4 79. Dy. 26, 2. 


Maleverer againſt Spinke. 
{1LEVERER brought waſte againſt Spinte; and 


declared, that on a certain day and year he let to 


In waſte or. a leaſe of (32) 
an houſc with fix acres 
of land, and fix acres of 


and ſelling trees growing word J 


weed for cutting dean the defendant an houſe, and ſix acres of land, and ſix acres «f 


Trinity Term, 29. Hen. 8. 


cutting dorun and ſelling forty aſhes, each of the value of 
twelve-pence, and ſeven oaks of the value, &c. growing 
ſparſim upon the ſaid acres of wood. The defendant pleaded 
as to thirty-ſix aſhes nul waſte fait; and as to the ſeven 
oaks he ſaid, & that the ſaid houſe at the ſaid time when, &c. 
« was in decay, s. the timber feeble, and rotten, wherefore 
« he the ſaid defendant (perceiving that the houſe without 
« new repairs of timber could not ſtand) cut down the 
“ oaks, and made uſe of them in repairing the ſaid houſe, 
« &c. as he lawfully might:” and as to the four aſhes, 
proteſting that they were not of ſo much value, and were 
alſo beneath the growth of twenty years, for plea ſaid, 
&« That they grew upon one acre of land of the aforeſaid 
« tenements, which acre has been uſed from time imme- 
« morial to be arable, and for the melioration of the land for 
« ploughing and ſowing, and for the maintenance of huſ- 
« bandry he cut down prout, &c.” Upon which the plaintiff 
demurred in law.— (33) MounTacus. The plea is bad 
for ſeveral cauſes. FirsT, The plaintiff ſuppoſes the waſte 
to be in cutting, and ſelling; and the defendant anſwers 
only to the cutting, and not to the ſelling, which is traverſ- 
able. So in treſpaſs of trees cut, and carried away, &c. it 
is requiſite to anſwer to both. And ſuppoſe he cuts them, and 
ſells them, and buys them back again, and then uſes them in 
repairing the houſe, yet the tort which is ſuppoſed in the 
ſelling is not anſwered. (34) So if a * man ſells the dif- 
treſs which he takes, and impounds, and buys back again, 
and impounds them, {till the ſelling is not excuſed, And fo 
thought KNIGHTLEY ; for the hook is ſo, in Long Quinto, 
E. 4. [ 100. b. In the next place he ought to conclude, 
« which is the ſame waſte, Fc ''— Alſo thoſe words © at the 
« ſame time when, &c.” ſhould be referred to the time of 
the leaſe, as he thought, for no certain time 1s laid for the 


[ 35. b.] 


wd; and that the defendant committed waſte, viz. by ſparfim upon the ſaid fv 
acres of wood, Plea ns 
to part, ** that the ſaid 


* houſe at the ſaid time 
«© ruhen, Sc. was in 
« decay, and that de- 
« fendant cut them 
« down to repair the 
« faid houſe;”” and as to 
the reſt, *©* that they 
© grew upon one acre of 
c arable land, and for 
ce the melioration of it 
cc he cut them down. 
And demurrer, Becauſe 
1ſt, Defendant doth not 
anſwer to the ſelling. 
2d, He doth not con- 
clude, which is the ſame 
waſte, &c. 3d, The ſaid 
time when, Ec. refers to 
the time of the demiſe. 
4th, To change wood 
into arable land is waſtes 
and th, The juſtifi- 
cation is of one acre only. 


Dy. 90. a. 12. H. 8. 


9. 21. H. 6. 42. b. 
48. a. 


4. E. 6. Waſte, 136. y. 
Hales. Co. Litt. 53. 
b. Br. Waſte, 37. 4 
Co. 62. Cro. gg. 


[Cro. Eliz. 268. 1. 
Ld. Raym. 231. 3. 
Term Rep. 296, 297. 
1. Hen. Bl. 555.] 


[ 36. as} 


2. E. 4. 38. & 
H. 6. 5. b. 


28. 


MEL . 7. 29% . 8 


(33) T. 4. Jac. in C. B. holden by CoKk E, Chief Juſtice, and the Court, That waſte cannot be 


aſſigned in cutting down and ſelling white-thorn, unleſs it be ſpecially counted that they 
are within the view, and for the ſafeguard of the houſe, or in a field of paſture for ſhade, 
and nurture of the beaſts; but eradicating or unſeaſonably cutting them is waſte. And 
lo of under-wood, which is not waſte in ittelf ; nor is cutting down and ſelling beech of the 
ze of timber, waſte. So of apple- trees in an orchard, but not elſewhere. Dy. 90. pl. 8. 


64) Co. upon Litt. 53. ſays, That he may cut down to repair, and make it as he found 
It, but not to make it new, if there be weirs, flood-gutes, or ſuch like ; but there, fol. 54. b. 
holds, that if the houſe be ruinous at the time of the leaſe, or in any caſe where the leſſee 
We not compellable to repair, ſtill he may cut down to repair it. 


H 4 cutting 


[ 4 ] 


ta. H. 8. 7. b. cort. 


20. E. 3. Fit. Waſte, 32. whether he would take it, or not; and if he had ſuffered the 
N. B. 59. | 


[ 2. Inſt. 363. ] 


7. 3. b 3. b. 
26. E. 3. 76 b. 


10. H. 


Trinity Term, 29. Hen. 8. 


eutting down ; wherefore, &, And as to the oaks, the 
matter in law is, if a man make a leaſe of an houſe and 
other tenements, and at the time of the demiſe the houſe is 
ruinous and in decay, Whether the termor have authority in 
law to cut great trees for principal timber, or not? (34) 
And he and KniGHTLEY thought that this is plainly waſte, 
for in other ſtate than the land was at the time of the leaſe, 
the termor is not bound by law to make repairs, for he well 
knew in what ſtate the land was let to him, and could chuſe 


houſe ſo in decay at the time of the leaſe to fall, he ſhould 
not be puniſhed for that waſte; for it is a good plea to ſay, 
that at the time of the demiſe the tenements were in decay, 


E. 3. 43. b. 49. E. 3. &c. (35) And becauſe no law obliged him to make repairs, 


I. à. 


LCo. Lit. 53, 54. ] 


Poph. 47. 7. 21. H. 6. 
38. a. 46. a. 


as if the houſe were burnt by enemies or by tempeſt, if the 
termor rebuild it with timber growing upon the land 
leaſed, it ſhall be adjudged waſte, becauſe he did it of his 


12. 26. 42. 49. E. 3. own head; for the power of the termor to make repairs is 


76. b. 22. a. 1 a. 
H. 6. 1. 
46. E. 3. 22. b. 
Waſte, 30. 123. 
H. 4. 32. Cro. 38. 


20 only in ſmall repairs, as to make ſplents, mud-walls, hedges 


and ditches, but not in large and principal repairs, as the 
principal timber, and ſtone-walls, and tiles, but a covering 
with thatching he may make. (36) And alſo it cannot be 
denied but that the property of the large trees, 5. the timber, 


74. H. 8. 1. a. 4.Co. is reſerved by law to the leſſor; but he cannot grant it over 


62. b. 


38. 46. 
90. pl. 8. 
Pl. 116. 
Ix. Co. 48. b. 81. b. 
40. Aſſ. 22. 
Rep. 181. 


42. H. 6. 18. 


7. 21. H. 6. 
1. Mar. 92. a. 


Dicr, 19. in it, 5. to take the maſt, and fruit growing upon it, and 


without the licence of the termor, for the termor has intereſt 


alſo to have ſhade for his beaſts, and the ſhreddings of it for 


7. Rol. fuel, but the real property in the body of the tree is in the 


leſſor, as annexed to his inheritance : for this reaſon then the 
leſſee has nought to meddle with the cutting of it, for it is 


3. per Court. 35. H. 6. no part of his duty; yet there are Books to the contrary, 


26-44. Eo: % 26 Þ. 
Dier, 184. 44. E. z. 
21. & 11. Co. 82. a 


inaſmuch as the trees are employed upon the inheritance of 
the leſſor, whereby his inheritance is amended, and not im- 
paired. (37) Yet it ſeems reaſonable law that the termor 
ought to require the leſſor to do the repairs, and not of his 
own head cut down ſuch trees as he pleaſes, than which, 
perhaps, the leſſor would rather give him one hundred pounds, 


Ii. Br. Chan. Caf. 166. by reaſon of ſome convenience which he has in ſuch trees; 


2. Br. Chan. Cal. 88. ] 


as in trees growing within the ſcite of the manor in defence 


(35) T. 29. Eliz. B. R. Rot. 838. Glover v. Pipe. [Owen, 92.] One leaſed a houſe 
to B, which was ruinous at the time of the demiſe ; B. covenants not to do or ſuffer any 
voluntary waſte, &e. the houſe falls, and A. brings debt ; and adjudged that it lies, for that 


13 waſte, although B. may excuſe himſelf upon the ſpecial matter, 


of 


Trinity Term, 29. Hen. 8. 


ef it ; and to ſave them entire, he has perhaps provided other 
timber to do the repairs of the houſe with; for which cauſe 
it is reaſonable that the leſſee ſhould require the & leſſor to 
do the repairs, and if he refuſe to do it, then to cut the trees 
of his own head, and not before requeſt, and notice given. 
Or if the leſſor, after notice and requeſt made, be negligent, 
whereby the houſe falls, the leſſee is not without remedy, for 


repairing it, and ſhall recover as much in damages as the 
inconvenience he ſuffers from the want of his houſe ſhall 
amount to; but although he may have his action upon the 
caſe, it is no law that for the avoiding of circuity of action 
it ſhould be lawful for a man to rebut and eſtop one action 
by another action, nor eſtop one tort by another tort. (38) 
As if the leſſor be bounden to one in an obligation of one 
hundred pounds, and the leſſee cut down twenty oaks, and 
ſell them, and pay the obligee for the leſſor, notwithſtanding 
this an action of waſte lies againſt him for this cutting down, 
although the money of the ſelling was converted to the uſe 
and profit of the leſſor. And although a thing appear for 
the profit of a man, and not to his damage, yet it is not 
lawful] for a man to commit a tort. As if a man ſaw the 
beaſts of his neighbour in another land damage feaſants, it 
is not lawful for him to drive them off, and if he do the 
owner ſhall have treſpaſs; and yet he did a good act, and 
ſaved the owner from damages for the depaſturing of his 
beaſts. (39) Alſo it is ruled in 21. H. 7. [27. b.] that a 
perſon brings treſpaſs for corn carried away, the defendant 
pleads that the corn was ſevered from the nine parts, and 
was in danger of being deſtroyed by cattle, wherefore the 
defendant carried it to the plaintiff's own barn, and laid it 
there, and judgment, &c. And this was adjudged no plea, 
and yet he reccived no damage. So here, although the 
termor has repaired the houſe of the leſſor with the trees, 
which ſounds to his advantage; yet, inaſmuch as he hath 
exceeded his duty, and taken upon him the authority of the 
leſſor, without any requeſt, it is a reaſon why he ſhould be 
puniſhed, As if the commoner make a trench in the ſoil, 
whereby the ſoil is made better, yet he ſhall be puniſhable, 
becauſe he has tranſgreſſed, &c. (40) Yet we will well 
agree that in ſome caſes a man may juſtify the commiſſion 
cf a tort, and that is in caſes where it ſounds for the public 
good ; 


he ſhall have an action upon the caſe againſt the leſſor for not 
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good; as in time of war a man may juſtify making fortif. 
cations on another's land without licence ; alſo a man 


60 b. 7. H. 7. 2. a. juſtify pulling down an houſe on fire for the ſafety of the 
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neighbouring houſes; for theſe are caſes of the common 
weal. So alſo is it, if the ſheriff purſue a felon to an houſe, 
and in order to take him break open the doors of the houſe, 
this is juſtifiable, becauſe it is for the public good that. ſuch 
felons ſhould be taken. (41) But it is otherwiſe in particu- 
lar caſes; as if the ſheriff break open an houſe to arreſt one 
within the houſe by virtue of a cap:as in debt or treſpaſs, he 
ſhall be puniſhed, for this was a particular caſe, and is not 
for the public good. Alſo the leſſee has villeins, &c. and 
one or more of them commits felony, the leſſee purſues them 
as felons, * whereby he drives them off the manor, he is not 
puniſhable for waſte ; but if the villeins ſlander him, and 
therefore he drives them off, he is puniſhable. And fo note 
this difference by KniGaTLEY. (42) Alſo note another 
difference taken by him, where the defendant rebuts the 
plaintiff of an action by matter of another action againſt the 
plaintiff himſelf, s. in ſuch caſes where the defendant al- 
leges a perſonal tort againſt the plaintiff, which the plaintiff 
himſelf hath done; as in waſte it is a good plea to ſay that 
the plaintiff himſelf did the waſte, judgment ſi actio. So in 
debt upon a leaſe for years, it is a good plea to ſay that the 
plaintiff ejected him out of the term, before which no rent 
was in arrear, &c. So in dower it is a good plea to ſay that 
the plaintiff detains certain charters concerning the land, &c. 
for in ſuch caſe it is neceſſary to have the evidences to 
defend the land with; and beſides the detainer of the plaintiff 
is a perſonal tort, c. Quære iſtud in 27. H. 6. 10. pl. b.] 
(43) Then as to the ſecond plea, it ſeems that it is bad, for 
the termor cannot do a tort to the inheritance for his own 
convenience and advantage; for he cannot convert land into 
wood, or wood into arable land, or convert meadow into 
arable land, and if he do it is waſte : but perhaps he may 
root up buſhes, furze, and thorns growing upon the land, for 
melioration, for that is good huſbandry, and the common 


(41) By the common law no houſe may be broken open by the officer of the King at the 
ſuit of a common perſon (otherwiſe at ſuit of the king); but now by ftatute 21. Jac. 
[ 1. c. 19.] concerning bankrupts, the commiſſioners may break open the houſe of another 
tor the debt of the debtor. And if bankrupts convey their goods to their nezghbour's 
houſt, the commitfioners cannot, but the ſheriff may break open the houſe, becauſe he 13 
rhe ſworn officer of the king. The commiſſioners may break open the booth or ſhip of 
another. ta come at the bankrupt's goods, By Mr. Barcidalr, rcadcr of Lincoin's Inn, in 
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law 
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law gives ſuch things to the termor for fuel; wherefore, &c. 


= 


(44) And alſo another reaſon is, that ſuch change may be 3. Cro. 65. 7. H. 6. f. 


prejudicial to the leſſor; for it may happen that he be im- ENS 2 370. 


pleaded for this land, and his evidences may ſerve him for 
the proof of a wood, but not of land; in which caſe, by an 
averment, he may plead that it is the ſame land, &c. but see 44. E. 3. 34. 9. 
that averment may be forgotten in courſe of time, &c. N 
wherefore, &c. And they took a further exception to the trees for repairs. 8. Ss 
plea for another ſtrong reaſon, For the plaintiff ſuppoſes the wal 8 


waſte in ſix acres of wood, and the defendant juſtifies the the houſe was ruinous 


, . at the time of the de- 
waſte in one acre of land, and ſo he anſwers nothing to e 


the plaintiff: wherefore for all theſe cauſes the plaintiff ſhall NB 5. K. 1 5 


recover. 3. 


*Michaelmas Term, * [ 37. b.] 


29, Hen. 8. 


(45) N OTE, That in Hil. Term 6. H. 8. Not. 358. Jurors fined for drink. 


. . . . ing between the time of 
it was alleged in arreſt of the verdict at n, prius, de agreeing in the 


that the jurors eat and drank : and it was found, upon exa- verdick, and giving it 


5 into court, but the ver- 
mination, that they were agreed before; and when they came dict not vitiated. 


back to give their verdict, they ſaw RE DE, Chief Fuſtice, 14. 20. H. 7. 1. 4. 
going on the way to ſee an affray, and they followed him, * 4 1 K oh 2 8 
and in going, they ſaw a cup and drank out of it; and for 7. 30. 31. 35. H. 6. 
this, they were fined each forty pence; and the plaintiff had 1 * * 


judgment upon the verdict; and error brought upon it. Stu. 157, 158. Pyer, 
78.a. 20. H. 6. 24. a. 


Co. Litt. 227. b. Plow. 212. a. 38. E. 3. 24. a. 39. Aſſ. 19. Co. Litt. 157. b. 2. Roll. Abr. 713. 
2. Cro. 22. 1. Ander. 183. [ Bull. Ni. Pr. 308. 2. Hwk. Pl. C. 22 1. 12. Mod. 111. 2. Salk, 


645. 


(45) M. 2. El. By all the Judges, that a man, after verdict given, cannot move in arreſt 
of judgment, that the jurors have eaten between their departure from the bar and the time 
of giving their verdict in court. [Mo. 33. J 


__ — ——————c— cc . ... ———— — N 


Marſhall et AP v. Eure et AP. 


(46) AT prius in the county of JVarwick, between Conſanguinity of the 
Richard Marſhall and others and Ralph Eure ſheritf t9 the defendant 


' a a i given as cauſe of chal. 
nd others, in quare impedit, the parties appeared by their lenge, and afterwards 


attornies, 


I 37. b. ] Michaelmas Term, 29. Hen. 8. 
rated to be to his wife, attornies, and the jury alſo; and upon this, the ſaid Ric hart 


rung | Oe and others challenge the array of the panel within ſpecified, 
— 1 — ee &.g 108 n ſaid panel was arrayed by George 
be an averment that the © Darcy, Knt. late ſheriff, &c. which ſaid George is couſin 


3 — « to the ſaid Ralph, one of the defendants; namely, the fon 


cc of Thomas, the ſon of Johan, the daughter of Elizabeth, 


Co. Litt. 157. 2. Roll. © ſiſter of Anne, mother of Muriel, wife of the faid Ralph; 
Abr. 637. 42. 48. 2. 


Inſt. 15. c wherefore they pray judgment, and that the ſaid panel may 
. « be quaſhed and vacated.” And the ſaid defendants fay, 
b. 91. b. ce that the ſaid challenge of the faid plaintiffs for quaſhing 


c the faid panel in manner and form aforeſaid pleaded, is not 
“ ſufficient in law to quaſh the ſaid panel, &c. and they 
« pray judgment, and that the ſaid panel may be adjudged 
“ good and lawful, &c.” (47) And becauſe the inducement 
to the challenge was, that the ſheriff was couſin to the de- 
fendant himſelf; and in the ſhewing how the couſinage was, 
it concludes, that the ſheriff was couſin to the wife of the 
defendant; ſo there is a variance between the challenge and 
the conveyance ; this was the queſtion in the caſe: and the 
Juſtices were in doubt about it, but yet their opinion was, 
that the array was quaſhable, notwithſtanding the variance; 
for the effect of the challenge is to have the array quaſhed, 
by reaſon of the favor and partiality of the ſheriff; and to fay 
that the ſheriff was couſin to the wife of the defendant, was 


2 5 8 N 3 a principal challenge, as well as if the couſinage had been to 
7 1 5 45 - the defendant himſelf, and ſo in both caſes the challenge is 
ens principal, and that is the effect of the challenge: and although 
[Ow. 44.1 


there is a variance between the premiſes and the concluſion, 
Ba 38, a. ] yet that is only conveyance, and ſo not material; * where- 
fore, &. (48) And yet MounTAGUE, who was of coun- 

Bendl. 96. ſel for the defendant, would have the array quaſhed, to be 
ſecure from all error. And then James DyER examined 
well the challenge ut ſupra, and ſhewed to the defendant's 
counſel that the challenge was not well taken, becauſe the 
challenge might be true, vz. that the ſheriff was couſin to 
the wife of the defendant at the time of th- challenge taken, 
and yet, at the time of the panel made, ſhe might not be wife 
to the defendant: but couſinage alleged to the defendant 
himſelf, at the time of the challenge made, is good; for it 
cannot otherwiſe be underftood, but that the couſinage hath 
always continued before between them, for a man cannot be 
couſin of the blood to me to-day, unleſs he was always ſo 
pefore. 
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before. (49) And this matter was moved to the Court; 
and none of the Judges had perceived this before in the chal - 
lenge ; and they unanimouſly thought that this matter made 
the challenge moſt clearly bad, for it ſhould be, that © at the 
« time of the arraying of the ſaid panel, the ſheriff was couſin 
« tg the wife of the defendant ;” whereas it may be well un- 
derſtood, that the defendant had married his wife afterwards, 
and then the panel was indifferently made. And for this 
cauſe the array was affirmed good; and ſo the other matter 
in law was waived for this: idee quere inde. 


— "xx <———D——— — 


Gawen v. Huſſee and Gibbes. 
Hil. 26. Rot. 40. 


(50) G4 E N brought appeal of robbery againſt Wil- 

liam Huſſee and Gibbes as acceſſories, and the ap- 
peal was brought in the county of Miltſbire, where the rob- 
bery was committed. And he declared, that on the ſecond 
day of March, in the twenty-fifth year of the now king, one 
Anthony Sawghel and others, who are attainted, entered into 
his houſe in the county of Wiliſbire, and thence feloniouſly 
ſtole certain rings and jewels, and ſhewed the value and 
every thing in certain; and that the ſaid Huſſee and Gibbes, 
on the twenty-ſeventh day of December then laſt paſt, the 
faid Anthony, &c. at London, in the pariſh of St. Dunſtan, &c. 
to the felony aforeſaid, in form aforeſaid committed, felo- 
niouſly did incite, procure, and abet, &c. (51) And to 
this count the defendants demurred in law : and, Whether the 
appeal ſhould be brought againſt the acceſſories in London, 
where the procurement was, or in the county of Wiltſbire, 
where the robbery was committed? was the queſtion. 
ENIGHTLEY thought the appeal did not lie. And firſt, It is 
a maxim, that an action ſhall always be brought in the 
county where the beſt trial and notice of the fact may be 
had, and eſpecially where the tort is perſonal ; for there is a 
difference, when the action is in the right, and when in the 
poſſeſſion : (52) for if a man have lands in one county 
which he ought to incloſe againſt land in another county, 
the curia claudenda ſhall be brought where the land is 


Againſt which the incloſure ought to be made, becauſe that 


[25. Vin. Ab: 5.237 
3. Bac. Ab. 45% 4 


An appeal of robbery 
againſt acceſſories abet 
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. be brought either in one county or in another. (53) As a 
' writ of annuity may be brought in the county where the 
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is in the right; but if he be * tenant for term of years wh 
has the land againſt which, &c. he cannot have the curia clay. 
denda, and therefore he ſhall have an action upon the caſe in 
the county where the land which ought to make the inclo- 
ſure lies, becauſe it is in the perſonalty. And fo in actions 
real, if an iſſue ariſe upon the land, it ſhall be tried where 
the land is; or if a man have cauſe of action of a thing 


which ariſes from land, perhaps becauſe it ſavours of the 


nature of the land, the action ſhall be brought where the land 


is, which is the principal; but this appeal is neither real nor 


perſonal action. Yet I allow that ſometimes an action may 


parſonage is, or the ſeiſin is alleged. And 41: E. 3. [I. b.] 
the caſe is, A man tetains a ſervant in one county, and the 
ſervant departs in another county; the action ſhall be brought 
in either the one or the other, at the election of the plaintiff; 
ſo is it if a phyſician undertake in Middleſex to cure me of 
all maladies for a certain ſum of money, and adminiſter un- 
wholeſome medicines to me in the county of Eſſex, by which 
my illneſs is increaſed; it is at my pleaſure to ſue him in the 
one county or the other, inaſmuch as the defendant hath a 
plea given him in each county, s. in the firſt caſe the re- 
tainer is traverſable, and ſo alſo is the departure. (54) And 
in the ſecond caſe, if the action be brought where the under- 
taking is, non aſſumpſit is a good plea for the defendant, and 
of that the county may have good knowledge ; and if he 
bring it where the medicines were adminiſtered, that is tra- 
verſable generally. So is it if a man forge a deed in one 
county which is proclaimed in another, the action is main- 
tainable in the one or the other, becauſe the forgery 1s tra- 
verſable, and ſo alſo the proclamation. So this diſtinction 
was taken, s. Where the defendant ſhall not be barred of his 
advantage of pleading the general iſſue, which may be well 
tried in the ſame county, the action may be brought in the 
one county or the other ; but where that plea is not given to 
the defendant, it is otherwiſe. (55) As if a man undertake 
to purchaſe for me a manor in another county, and do it not, 
an action upon the caſe ſhall not be brought where the mano! 
is, but where the undertaking is, for that only is traverſable 
So here, if the action could be maintainable by the law i 


Miliſhire againſt the acceſſories for this abetting in 2 
: 
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the defendants would be tolled of their plea, g. not guilty to 
the procurement : for that is a good plea here, as it ſeems to 
me, inaſmuch as the principal-felony is not laid to their 
charge, but the procurement only, which is a perſonal tort 
committed here in London, whereof thoſe in Wiltſhire have 
no knowledge by the law. * ( 56) And it would be un- 
reaſonable to ouſt them of their plea which the law has 


* [39:4] 


given them. And it is not like an appeal of felony ; that is IN ms. 4 


to ſay, if a man feloniouſly take chattels in one county, and 


carry them into another county, the appeal may be brought * 1 7. 5. b. 7. H. 4 


in either county, for the felony follows the goods, and runs 
with them; but if a man rob me in one county, and carry 
the goods into another, the appeal ſhall be brought only 


[2. Hawk. P. C. 247. 
2. Hale's PL C. 163, 


164.] 


where the robbery was committed, and ſo there is a diffe- „. co. 2. a. infra. 40. a. 


. Alſo if a man procure or command one to do a 18. E. 3. 3. a. 11. 
204 P n 5 H. 4. 93. b. B. N. C. 


treſpaſs in another county, the action ſhall be brought againſt 
the commander or procurer where the tort was committed, 
becauſe there all are principals, but it is otherwiſe here; 
wherefore, &c. (57) HALEs, 2 contra, for the abetting 
and the felony committed are all one act, for the abetting 
would not have been wrong without an act enſuing, where- 
fore the act enſuing makes the other a wrong in both the 
counties at the pleaſure of the plaintiff; and when a man 
has an action founded upon two torts in ſeveral counties, 
the action may be brought in either the one or the other, as 
in the caſe of forgery in one county, and uttering in another; 
ſo many other caſes may be put upon the ſame ground. 
(58) And it is not like the caſe in 43. E. 3. [17. b.] For 
there a murder was committed in one county, and the 
ſtranger received the murderer po? feloniam factam in ano- 


ther county, for there was no knowledge, &c. for the re- 


ceiver was not privy to the firſt act, viz. the murder, but 
the felony in him commenced there where he received; but 
in the caſe here it was otherwiſe ; wherefore, &c. And 
note well the difference between theſe caſes. And allo for 
another reaſon, here is a tort committed which it is improper 
to let paſs unpuniſhed. (59) And if I can prove that the 
plaintiff would be without remedy if the appeal ſhould be 
brought in Londen, it will be a reaſon for ſupporting the 


236. 
Stamf. 182. 


11. Co. 5. b. Dy. 40. a 


7. Co. 2. « 


45. Aff. 9. 44 Aff 16. 


88. E. 3.32. 


(56) If thieves take a man in the hundred of B. and carry him into the hundred of C. 
— there rob and ſpoil him of hie property; the hundred of C. only is charged upon the 
ute of Rates, by MEAD, WIN pHAM, and DER, for it is not 2 robbery before the taking 
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action in Wilthire, as it is brought: and this may be proved 
ſo. I underſtand the law always to be, that a man ſhall have 
but one appeal againſt principal and acceſſories, and not 
ſeveral appeals ; and then if the law compel me to join all in 
one appeal, it would be right to bring the action in Miliſbir:, 
for of neceſſity it muſt be brought againſt the principal 
himſelf in Viliſhire, where the principal felony was com- 
mitted. (60) For if it be brought againſt all in London, 
how can they have knowledge of an act in Wilthire ? guaſ 
diceret non. Wherefore when a man has no remedy to 
puniſh a tort, the law favours him in the trial: as if my 


1 father make a journey to the Holy Land, and die in the way 
22. AT. 25 beyond ſea, I ſhall have an aſſize of mort d anceſtor, and his 
* death ſhall be tried within the realm, and the law will com- 
pel them to take notice of the death, &c. (61) Alſo this is 

* [| 39. b. ] a caſe adjudged: * If a man retain another in England to 
ſerve him in war in France, the action for the ſalary ſhall be 

2 1 4 ng R my brought here; and though the ſervant did his fervice there, 
7. H. 7. 9. a. Fit. 120. the agreement may be tried here, becauſe otherwiſe they 
- Dec. tg * would be without remedy; wherefore it is the ſame in this 


caſe. (Sed guære, Whether a man may not have ſeveral 
appeals ? that is to ſay, one againſt the principal, and another 
againſt the acceſſory, for I ſee no reaſon why the plaintiff 
ſhall be driven to join them all in the appeal.) (62) And 
he ſaid further, To argue upon the notice and trial is out of 
the queſtion here, for the matter has not gone fo far that he 
ſhall be tried, for he demurs in law, and ſo has waived that 


4. Co. 47. b. 9. H. 4. 
1. Stamf. 65. 69. 
Cro. $3. 


PI. 191. a. ante, 15. a. matter, and in a manner confeſſed it by his demurrer. For 


B "2 4 = 3 in 18. E. 4. [16, 17. a.] a man brought an action of debt 


139. 3. H. 4. 5. a. on bond, and did not count at what place the bond was 


3 "IDS AS made, wherefore the declaration was bad; and there the 


defendant pleaded an acquittance, by which plea he acknow- 
ledged the deed; and it was ruled, that he had made the de- 
claration good; and fo here; wherefore, &c. (63) BRowN, 
2 contra: For he has falſified his own declaration by his own 


(60) Profeſſion of a Knight of Rhodes, which is pleaded, ſhall be tried by the country 
here; ſo of a cardinalſhip of Rome, 31. E. 1. Fitz. Trial, 99. 54. 5. E. 3. 9. HU 
10. E. 3. 1. a. p. 3. 


(61) T. 29. EI. C. B. Hal-s brings debt on bond againſt Bell. [Owen, 6.] The bond 
was conditioned, that if the ſaid Bell pay to the ſaid Hales forty pounds within forty days 
next after the return of one Rvſſe!/ to 8 from the city of Venice, &c. the defendant 
pleaded in bar, that the ſaid Raſſell was not at Venice; and adjudged by the juſtices no plea; 
for in ſuch caſes, where parcel is to be done within the realm, and parcel out of it, the 
plea ſhould be triable within the realm. | 
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proper ſnewing; but perhaps if he had counted that the 
abetting was in the county of MWiltſbire, where the action is 
brought, although in fact it was in London, yet the jury 
might find him guilty (Quære inde tamen). But becauſe 
there are three things in law which are much favoured, 
namely, life, liberty, and dower, it is right that the trial 
ſhould be moſt favourable for the defendant in this appeal, 
and that will be where che abetting was committed, for the 
life of the defendant is put in jeopardy; wherefore reaſon 
wills that he ſhould have favour, that is to ſay, he ſhall be 
tried where the fact was committed. Wherefore, &c. 
(64) So is it if a villein bring an action againſt his lord, 
aud he claim him as villein regardant to his manor in ano- 
ther county, that ſhall be tried where the action is brought 
in favour of liberty, and not where the manor is (but that is 
by the ſtatute, &c. )J. And as for what is ſaid, that the action 
cannot be brought in any other manor than it is, the law is 
not ſo, as I underſtand it: for ſuppoſe the appeal had been 
brought in London, here, where the abetting was, and the 
defendant had pleaded not guilty, thoſe of London may, by 
the law, have notice of the attainder of the principals in 
Miliſbire, for that is matter of record, and every man is 
bound to take notice of matters of record; wherefore 
tat objection is anſwered, &c. (65) And as for ſaying 
tit the felony is confeſſed by the defendant, that is not fo, 
for clearly he ſhall be received after the demurrer adjudged, 
to plead not guilty, becauſe he demurs for inſufficiency oi the 
declaration. And in the caſe put in debt, if the defendant 
had demurred to the declaration, clearly * the demurrer 
ſnould have been adjudged for him: wherefore it appears, 
that by his own ſhewing he hath abated his appeal, &c. 
(6) Luxe and PoRTMAN, Fu/:ices, to the fame purpoſe 
(abſentibus FIZ jAMEs and SPILMAN', For it is common 
doctrine that the action ſhall be brought in the county 
where the tort commences, for there the people have better 
notice de rei veritate, by the intendment of law. But if a 
man feloniouſly fteal chattels in one county, and carry them 
into another county, the party may elect to have his appeal 


of telony eicher in the one county or the other; and the 


7. H. 7. . . 


22. 39. M. 6. 82. 49. 
40. 47. E. 3. 36. 27. 4. 
11. Eliz. 284. 4. 44. 
44. E. 3. 31. b. 9. H. 


5. 1. 4. Aff. 4. 386. 
H. 6. 12. Lit. 193. 
9. Nic. 2. C 2. 13. 
H. 7. 17. & 


[See 4. Bac. Ab. 132.1 
14. E. 4. 7. 


*.f 40.8. | 


ſ2. Hawk. 247. 4. 
Black. Com. 30g. 1. 
Halc's Pl. C. go), 508. 
2. Hal. P. C. 163, 184.1 


(ba) Ro. Parl. ;. Num. 37. Petition of the commons, that villeinage alleged in the 
plaintiff, as regardant to the manbr, &c. might be tried Where the manor was; and the 


4 . 9 5 
WWwer was, Le Roy 5 auUVi/era, 


You I. I 


reaſon 


[ 40. a. ] 


4. H. 7.5. 7. co. 2. . feaſon (per Lute) is, becauſe the propet᷑ty of the goods {4 


Ante, 35. a. 
Perk. . 93. 

B. N. C. 236. 
49. H. 6. 66. a. 


{Cowp. 176. 


Dyer, 154. b. 


Dr. and St. 39. a. 


45. A. 5. Af. 16. 9. 


Dr. and St. 100. b. 


IDougl. 791.] 


15. E. 4. 19. a. 40. 
X 7.0 


L=. Term Rep. 241. ] 


. H. 6. 3. D. 38. E. 
3. 22. Fitz. Covenant, 


9. 14. E. 4. 3. a. 20. 
K. 6. 10. 7. Co. . 


n 
T2. Str. 776.] 
en. . H. 
n 
ar. Fit Afize, 388. 
Dicer, 213. a. 

[r. Lev. 114. ] 
4. Cro. 334. 14a. Sid. 


240, 


| ſhall be brought where the treſpaſs was committed. (67) And 


Michaelmas Term, 29. Hen. 8. 


not yet deveſted out of the poſſeſſor: but it is otherwiſe if 
a man take goods in one county as a treſpaſſer, and carry 
them into another county, the action ſhall be brought in the 
firſt county, becauſe the property was in the treſpaſſer, and 
deveſted out of the other, and therefore the action of treſpaſs 


there is a difference where an act grows and tends to 4 
felony, and where only to a treſpaſs, as to the nature of the 
action ; for in.the firſt caſe, if an abetting or procuring be 
in one place, and the act be done in another county, then 
the acceſſory is guilty, but that is where his procuring was; 
but in the other cale, he is no acceſſory, but all are princi- 
pals in treſpaſs : and therefore although the command was 
in one county, and the treipaſs in another, yet all are prin- 
Cipals where the act was done. (68) And they put the caſe 
in 43. E. 3. [J. b. 18. a.] And a diſtinction was there 


taken where there is a diſtance between the counties, and 


: - a is ena. 
where there is not; for if a vill extend into two counties, 3 


0i10n 

and a felony be committed in one county of the vill, and a in ano 
ps g: count) 
receipt in the other part, the action ſhall be brought where appeal 


as wel 
: in the 
intends that they of the vill may take notice of all manner wn wh 


of acts done within the ſaid vill; but if the counties had been 
diſtant, the law intends the contrary. (69) And to prove 


the act was done, at the election of the party, for the law 


that the action ſ2!l be brought where the wrong was done, 
it is ruled in [33] H. 6. | 14. b.] where the plaintiiF recovered 
in quare impellit of a church in Devonſbire, and delivered the 
writ to the biſhop in Middleſeæ, and he refuſed the clerk, that 
becauſe the guare non armifit was brought in Devonſhire, it 
ſhould abate, and ought to be brought where the refuſal was, 
for there commences the plaintiff's gricvance: but ſome- 
times it is in the plaintiff's election to bring the action in 
which county he pleaſes. (70) As if a man leaſe land in 
Middleſex, which land lay in Eſſeæ, rendering rent, an action 
of debt lies either in the one county or the other, becauſe 
there, there is a continual privity betwe<a the leſſor and leſ- 
ſee; and is it in caſe of a retainer in one county anda 
departure in another, the action lies in the one or the other, 
becauſe the privity continues; * but where the privity 18 
determined, it is otherwiſe ; as if, in the firſt caſe, the leſſee 


do waſte, now that is a tort and forfeitute of his eſtate, and 
| ſo 
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fo a determination of the privity ; wherefore the action ſhall Stat. a. & 3. E. 6. c. 24. 


be brought in Ex only: ſo it is in the other caſe, if a 1 2 


ſtianger take my ſervant in another county, the action ſhall 12 is 6. ** b. In- 
. . 
he brought there, and not where the retainer was. Py. ob. 38. 43. 46. E. 


(71) There is alſo a caſe in our Books [ 7. H. 7. 8. b.], that 3: 29. o b. ng 82 
. . ds. i 4. H. 7. 20. ; 
a man was ſtricken in one county, and died in another; this & 18. a. 3. H. 7. 12. 4. 


matter ſhall be tried by both counties: but the caſe cannot hy oy 0 Rag tr 
be ſo here, for thoſe of London cannot join in trial with 10.] 

thoſe of a foreign county. And although it is a damage to on — 3 
the plaintiff that his appeal is abated, yet that injury ſhall 

be ſooner ſuffered than an inconvenience ; in like manner as 

where one is murdered, and leaves no wife or iſſue, the 37. H. 6. 3. a 11. E. 
appeal fails, therefore it would be an inconvenience to try a“ “ 7 * 
thing done in London by thoſe of Wiliſpire, whom the law * 
does not intend to have any notice of it; wherefore it ſeems 


the appeal does not lie (a). 
—— — — 8 3 RET ee 


(a) Now by 2. & 3. Ed. C. c. 24. F. 2. it | have been guilty of the ſame. And by 5. 4. 
3s enacted, that where a perſon is ſtricken or where a murder or felony 15 committed in 
»oifoncd in one county, and dies of the fame | one county, and there are acceſſories in ano- 
in another, the indiftment ſhal! be in the | ther, the indictment ſhall de in the county 
county where the death happens; and by $.3, | where ſuch oFence cf the ſaid acceſſories 
appeal of ſuch murder may be cemmenced | was committed: and the mode of pro- 
as well againſt principals as every acceſſory | ceeving is there pointed out. See 4. Black. 
in the ſaid county where the party fo dies, | Com. 303, 324, 325, and 2. Hawk. Pl. Cor. 
in whatſoever county the accelorics may | 314, 3iz. Sce allo 2. Geo. 2. ch. 21. 
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A 


Chafyn de Mecre's Caſe. 


HE caſe of ahn de ?Meere was as follows : The Leaſe by a dean with the 


Dean e Salifoury made a leaſe to him of the par- V kit chaprer and 
( 3 : | „ the ſeal of the chapter af- 
onage of Meere, and the werds were, © that the Dean, with fred, is good, if the 


(1) Baniſter's Caſe, [Cro. Car. 3$.] it was adjudged, that if a parſon make a leaſe for 
Year3, and the patron an4 ordinary Put their hands and ſeals to it, it is a good leaſe to bind 
the ſucceſſor. 7. H. 3. 15. Patron and ordinary give leave to the parſon to grant an 
anuny, the parſon does prant it, and dies, the ſuccefior ſhall not avoid it. See + 14. H. 6. 
—— dean, ſeiſed in riglit ot himſelf and his chapter, makes a leaſe for years; the chapter 
Y itſelf confirms the ſaid leaſe, neverthelcſs it is void, becauſe their deeds, being ſevered, 
We no force, for they are an entire body; /ecus, if after the leaſe they both confirm it, 
eeauſe this amounts to a ne leaſe, 


I 3 | the 


L 45. b.] 


dean alone be parſon in the aſſent and conſent of the whole chapter, demiſed ;” and the 


„„ 
fol. 156. x. Rol. Ab, 
475. 2. Leon. 176. 
Leon. 11. 44. Litt. 
. K 3 4.4 
Fit. Ab. 11. Plo. 199. a. 
1. 4 . 
Mar. 106. b. 11. H. 7. 
5. Dy. 97. a. 178. a. 
273. b. Co. Litt. 300. 
b. Br. Faits, 45. Con- 
ion, 30. 7. H. 
4. 15. b. 
IS. Vin. Ab. 372. 3. 
Bac. Ab. 382, 383. 


*[ 4h. a. 1 


In dower a remitter to 
defeat the eftate of the 
huſband cannot be given 
in evidence under xe 
vage fſeipe que dower, 
but muſt be ſpecially 
ple aded. 


{ Booth. Rea! Act. 190. ] 
=. HS. x. F. Con- 
dition, 83. Dy. 183. a. 
275 a. 305. Co. Lirt. 
$1. 21. K . 36. N 
5. E. 3. 36. 46. E. 3. 
1 ©. . Leon. 66. 
1. Leon. 30. 


„ 26. -H. 
6. 17. N. 3. 86. 146. 
F. Perk. 302. 19. H. 
KI. H. . 1. 
40. F. 3. 4 14. 
H. 6. 32. F. Dower, 
127. Iſſue, 36. 28. 
AF. 4. 
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ſeal of the chapter was affixed. And the opinion of the Court 
was clear, that if the dean and chapter together are par. 
ſons :mparſontes, ſuch leaſe is void, becauie all of them are 
perſons capable by law of making a leaſe, or being impleaded; 
but it is otherwiſe, if the dean alone in right of his deanery 


were the parſon, for then he alone is the leſſor, and the 


chapter are only aſſentors: ſo is it of an abbot and convent, 
becauſe the convent are dead perſons in law, and cannot 
make a leaſe, but only aſſent to a leafe made by their ſupe- 
rior; but otherwiſe is it in the caſe of a dean and chapter, &c, 


* Eaſter Ferm, 


30. Hen. 8. 


(1) IN a writ of dower, the iſſue was ne unques ſeiſie que 

dotber, Fc. and at the trial it was given in evidenc: 
by the demandant, that a feoffment wes made to the huſband 
in fee, and the deed ſhewn to the Court: to which it was 
anſwered by KNIGHTLEY, that long before the feoffment 
the huſband was ſeiſed of land to him and to his firſt wife 
in ſpecial tail, and then made a diſcontinuance, and took back 


an eſtate in fee by the ſeoftment afurefaid, and died ſeiſed of 


ſuch eſtate; wherefore the heir who is tenant in tail is re- 
mitted, and therefore the ſecond wife not dowable thereof. 
(2) And upon this matter, MouxTAGUE would have de- 
murred in law, and diſmified the jury; and the Judges were 


- clearly of opinion that the jury mult of neceſſity find for the 


demandant, for their charge is ſolely upon the ſeiſin, s. Whe- 
ther the huſband had ſeiſin of any dowable eftate ? and they 
can take no notice of the remitter: and yet if the ſpecial 
matter had been pleaded, the demandaut would have been 
barred of her action; but now they can take no notice of it 


(1) So afjudged per Curiam in C. B. Trin. 39. E4z. in the caſe of Oſuoud ei ud. . 


85:5, L Noy. 66. 


when 
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when the general iſſue is their charge. For if a man make 
1 feoffment upon condition, the feoffee takes wife, and the 
ſeoffor enter for the condition broken, and the wife of the 
feoffee bring dower againſt the feoffor, who pleads ungut 
ſeifie, it ſhall be found againſt him; wherefore, &c. (3) But 
Kx1GHTLEY would have had the jurors find all this matter, 
and give their verdict at large, but the Judges would not 
permit it. Quære inae, becauſe in the time of Ed. 1. there 
was à caſe where the huſband made diſcontinuance of his 
wife's land, and died, and his wife recovered againſt the diſ- 
continuee, and he died; and his wife brought a writ of 
dower againſt the wife who had recovered, and ſhe pleaded | 
the general iſſue, s. ne unque ſeifie que dower, &c.: and all 
this matter was found by a ſpecial verdict; and judgment was 
given, that upon this iſſue, which was the only one joined, 
the demandant ought to recover her dower, which ſhe could 
not have done, had the pleadings been good. 


Trinity Term, 
20. Hea. 8, 


Arnold againſt Bingham. 


(4) JN replevin brought by Arnold againſt Bingham, the A writ of ſecond de- 
| plaintiff was nonſuited; wherefore the defendant had m—_—y e 

2a writ de retorn” habend' awarded in Michaelmas Term out after, though re- 

27. H. 8. returnable on the o&ave of Saint Hilary, and the OO OR OY: 

writ was delivered of record to the under ſheriff on the 29th "TS, 

day of November : and the entry of the record of the nonſuit * # [ 41. b. 1 

Was, that afterwards, & to wit, on the 25th day of November, 

ein the ſame Term, comes the aforeſaid plaintiff, and prays the 

* writ of our lord the king of ſecond deliverance, and it is 

granted him returnable on the morrow of The Purification ;*? 

and on the octave of Saint Hilary, the ſheriff returned upon 

the retorn? habend', that the plaintiff had eloi gned the cattle ; 


- Wherefore, &c; and on the morrow of The Purification, 
| { 3 we 


LH. b. ] Trinity Term, 30. Hen. 8. 


the writ of ſecond deliverance was returned, that « 7 baus 
cc cauſed to be delivered to the aforeſaid plaintiff” his cattle * 
and then the parties appeared and pleaded to iſſue; and it 


8. H. 6. 28. Bro. Se- N 
2 e * | was found for the plaintiff in Lent laſt paſt. And it was 


33. E. 3. F. Dower, alleged in arreſt of judgment, that the ſecond deliverancs 
* 7 does not lie in this caſe, becauſe it appears by the return of 
| the ſheriff, that the plaintiff himſelf has eloigned the cattle, 
LongQuiato, E. 4. 120. hich is a perſonal tort, wherefore the withernam lies againſt 
him; and, for this reaſon, the ſecond deliverance does not 


lie, when it appears that the plaintiff himſelf is in poſſeſſion 


of the cattle. Wherefore, &. And the Judges doubted of 


this. (6) And KEILWAx, of the Inner Temple, ſaid, that 


he had a report in 22. H. 7. [Keilway, 92. b.] that ſuch a 
caſe was well argued, and it was ruled, that the ſecond de- 
liverance lies not; and for the ſame reaſon given above.— 
And yet at laſt it was agreed, that Arnold ſhould recover his 


damages, for the ſecond deliverance 1s for no purpoſe but to. 


[2. * 116, 117.] revive the firſt plaint, and is a ſuperſedeas of the writ de re- 
2. Inft. 341. 


6H. . 
retorn* habend* was awarded to the ſheriff after the ſecond 


deliverance prayed; in which caſe the ſheriff had no power 
to ſerve the retorn'ꝰ habend”, but only the ſecond deliverance. 
(7) And although he returned this on the octave of Saint 
Hilary, that the beats were eloigned, this was without wa 
rant, and his hands were cloſed by the ſecond deliverance; 
although it was returned afterwards, s. on the morrow of The 
Tr. N. B. x70. note ( Purification ; and alſo all the prothonotaries (except Rale- 


See Gilbert's Law of 0 ſaid, that it is che common pra ice to award the 
Replevin, Edit. 1780. 


P. 173. Kc. ] ſecond deliverance in ſuch caſc, to avoid the miſchief of a 


withernam ; and ſo ſaid Pery, and all the attornies. 


(6). Second deliverance may be ſued after a 51ithernam awarded to the defendant of the 
zrſt diſtreſs; where it is returned that the beaſts are eloigned, the ſecond deliverance ſhall 
be of the beaſts taken by diſtreſs, and not of beaſts takon by wwthernum. Dyer, $9. b. 


—— — " — — 
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A return to a writ of (8) N OT E, That in Trin. 29. H. 8. Rot. 575. 1 


procl nation upon an 
exige:t under 6. H. 8. 
c. 4. made by the ſheriff 
out of office, is void. 


writ of proclamatiom wes awarded into the county 
of Torꝶ upon an exigent which was returnable on the octave 


of 


(3) Eaft. 41. El. ꝙ Sir Reber! Sailſoury's Caſe. If one who is not ſheriff return the writ, 
and then judgment be given, this is error; but if it be returned by two, and one ct them u 
not ſherif (as was the caſ-: of the ſheriff of Lyndon), that return may be amended and 
made good; and ſoit was adjudged g.Jac. 

M. 30. & 39. Eliz. B. R. Potmer v. Porter and March, [Cro. Eliz. 512. Moor. 431] 
Aftion upon the caſe, that wheres plaintiff hath recovered in debt againſt J. &c. and had à 


int” 
ile 


torn” habend'. And alſo it appears by the entry, that the 
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(41.b.] 
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of Saint Martin. And on that day the defendant was re- 
turned, according to the ſtatute of the now king, made in the PY. 183. b. 162 177. 
6th year of his reign [c. 4-} by Francis Frobiſber, Knut. oy” 

ſheriff of the county of York, And becaufe it ſufficiently 
appeared to the juſtices, that before the ſaid octave of Saint 
Martin, the ſaid Francis was entirely diſcharged from the 
office of ſheriff of the ſaid county, it ſcemed to the ſaid juſ- 
tices, that that return was not ſuttcient in law; wherefore, 


36. H. 6. 26 


[Imp. Off. of Sheriff, 
| . 131. 
by the ſaid ſtatute, the ſaid outlawry in form aforeſaid pro- a3] Exigent, 5. 


climed and had againſt the faid defendant, is wholly void, f Vin. ab Reurn, (p) 


and of no ſtrength or effect in law; therefore let no pro- Bac. Ab. Sheriff, (LY 


R . See 20. Geo. 2. c. 37. 
ceedings be had upon the faid outlawry, &c. & 3. N 37 


ſcire Jacias, &c. and that the ſheriff made his warrant to the defendants, bailiffs of the 
vill, who have the return of writs, &c, who returned that the defendant had nothing, &c. 
when in truth he had goods to the valuc of the debt, and that by reaſon of their falſe return 
he was damaged, &c. and the jury found all in certain, but that before the day gf the 
return, they were diſcharge: 4 of thieir oittce, and new bailiifs elected; and that after that, 2 
one of the defendants rcturned the writ in the name of both, and delivered it to the ſheriff | 
far a return to the Court, &c. Andjudoment againſt rhe plaintiff; fer the return by them, 

though not true, is no return; but it wes agrecd by Pi bum and the other Judges, that 1 

the plaintiff had not fo direttly concluded © by reaſon of which falſe return, &c. he 


might well have maintained his ad: 19. 
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Executors of Grenclife againſt W——. 


(9) T HE executors of one Grenelife brought debt on a 
bond made in Auguſt, and indorſed with this con- 
dition: „ The condition, &c. That whereas the within- 
bunden . hath fold to the within-named J. G. a certain 
d, in 7), the aforeſaid IV. ſhall warrant the ſaid J. G. 
and fave harmleſs againſt lord, and king, and all other, if 
* that the faid J. G. ſhall have and peaceably enjoy the ſaid 
* meadow, to him and tc his heirs, to hold of the lord of 
* IF. Hall, by the ſervice thereof, after the cuſtom of the 
* manor, that then, &c.” (10) The defendant pleaded, 
Mat the ſaid meadow was cultomary and parcel of the ſaid 


14 


Er 


Debt on bond, With 2 


condition reciting a fals 
of lands, and that the 
obligor ſhell rant A 
if be fhall enjoy i: Prace- 
ably to bim ard hors 
to bald of a mauer er- 
ences, Sc. Deicncant 
pleads a cuſtom of the 
manor for the lord to 
enter for rent arrear 
and that A. enjoyed 
peaceably till his dearth, 
when the plaintiff his 
fon entered without ad- 
miſſion, contrary to the 
cuſtom; allo itating an 


maner 


D 42. a. ] 


entry of the lord for rent 
arrear. The words 
« warrart the ſaid A. 
(without ſaying <vbar) 
ſhall be meant of the 
lands ſo ſold. 

If A. peaceably enjoy 
during his life, that 1s 
ſufficient performance 
of the warranty, 

The warranty only ex- 
. tends to titles in ec at 
the t:me of making it. 
The plea is not double 
in ſtating both the entry 
of the heir without ad- 
miſſion againſt cuſtom, 
and of the lord for for- 
feiture. 

Put bad, for not ſtating 
ſpecially that defendant 
did warrant, or that A. 


never was moleſted. 

[ Infra, 255. A. Co. 
Litt. 383. 

28. H. 8. 30. a. 

ro. 77. a. 

22 K. 41. 14. B.. 
Fit. Voucher, 262. Cro. 
gel, 22. E. 4 16. 4. 
31. K. L. 43. 0. 
H. (. 13. 2. 


[ Co. L:tt. 383. b. 
1. E. 3 67. 
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manor of W. and demiſed, and demiſable by copy, &c. and 
that there is a cuſtom within the manor, that if the cuſtomary 
tenants fail in payment of their rents and ſervices, or com. 
mit waſte, then the lord for the time being may enter for 
forfeiture : and he ſaid, that the ſaid J. Grenelife took the 
ſaid meadow by copy to him and his heirs, at a court holden 
in Octeber next after the making of the bond; and ſhewed 
the certainty,, and who was. ſteward : and he further faid, 
that the ſaid J. G. during all his life-time had and peaceably 
enjoyed the mcadow, and died ſeiſed thereof, by reaſon where. 
of the ſaid meadow deſcended to one B. as ſon and heir, which 
ſon de 11juria ſud propria entered without the admiſſion of 
the lord, againſt the cuſtom of the ſaid manor z and becauſe 
three ſhillings of rent were in arrear on ſuch a day the lord 
entered into the meadow, as into lands forfeited to him ; 
wherefore he prayed judgment, &c. (11) And to this the 
plaintiff demurred. And it was argued by BROWN and 
KNIGHTLEY (but I was not preſent); and at this day 
the Juſtices argued. And JExxNEy moved, that the con- 
dition was void, inaſmuch as the defendant is not bound to 
warrant and fave harmleſs, :f the obligee peaceably have 
and enjoy the land; for if he peaccably enjoy the land, 
to what purpoſe ſhould he warraut? (12) Alſo it was 
agreed by all, except BALDWIN, that theſe words “ hall 
warrant the ſaid 1. G. not ſhewing what thing, the law will 
put this conſtruction upon, 5s. that V. ought to warrant the 
land of which the communication is made; and for this 
SHELLEY Cited a caſe of 6. E. 2. [Fitz. Voucher, 258.] 
which was denied to be law by BaLowin, The cafe was 
in dovrer, that a man made a feoffment to one and to his 
heirs, and by the ſame deed bound himſelf and his heirs to 
warrant c£9n!ra omnes gentes, and did not ſhew certainly to 
whom he would warrant, nor how long the warranty ſhould 
laſt, and yet the Book is * ruled that the ſcoffee to whom the 
{ſtatute was made has a fee-ſimple in the warranty as he has 
in the land; but if the intention of the warranty appear plainly 
by expreſs words, it {hail not extend beyond them. (13) 
As if a man make a feoftment in fee, and warranty to the 


(12) If he fay i» formd proviifts, it is clear by the Books that the warranty extends to 
thc whole eſtate, Perk. 2:2. Plow. Morgan und Manxel's Cale, . a. and Plowden thougut 
in his, 42. | 3%. ] Quere, that without thoſe words the warranty runs with the « {tate - and. 


this feems The better opinie iy i 


eliatc. 


— 


or the nature of à warranty is properly to run with the 


ſeoffee 
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feoffee only without mentioning his heirs, there the war- 
ranty ſhall enure for life only, becauſe it is taken ftrictly; 
and yet if the ſeoffee recover in value, he ſhall recover a 
fee ſimple, becauſe he loſes a fee ſimple; and they all agreed 
that the obligor is not bound to warrant and ſave harmleſs 
the heir of 7. G. becauſe it does not reach to the heirs. 
(14) And JENNEY made a good diſtinction in the other 
point of the condition, 3. If J. G. ſhall peaceably have and 
enjoy to him and his heirs, for the obligor is not bound that 
the heirs of J. G. ſhculd peaceably enjoy by any words in 
that ſentence; and if the father during his life enjoyed the 
land peaceably, then he enjoyed it peaceably to him and his 
heirs, for he had a fee ſimple; but if the words had been, 
that if I. G. and his heirs peaceably enjoy, &c. then he is 
bound by the words, that the heirs ſhall enjoy; and ſo 
there is great difference. (15) Allo all the Judges agreed, 
that when a man binds himſelf and his heirs to warranty, 
they are not bound to warrant new titles of actions accruing 
through the feoffee, or any other after the warranty made, 
but only ſuch titles as are in eſſe at the time of the warranty 
made; and becauſe here the title to enter was given to the 
lord by the cuſtom for the non-payment of the rent, this 
title is after the warranty made, wherefore the defendant is 
not bound, &c. And alſo here the heir, who is executor and 
plaintiff in this action, is the cauſe of the breach of the 
condition, whereof he ſhall not himſelf take advantage, fo as 
to give himſelf an action by his own act. (16) It was alſo 
moved by the Serjeants at another day, that the plea was 
double, s. one, becauſe it is alleged that the plaintiff as heir 
of J. G. entered into the land without admiſſion, againſt the 
cuſtom ; and the other is, that for three ſhillings of rent the 
lord entered as into land forfeited to him by the ſaid cuſtom. 
And all the Judges held, that as to this the plea is well 
enough ſingle, for the firſt is not effectual, but mere ſur- 
pluſage. (17) And alſo he has not alleged before in his 
plea that there is ſuch a cuſtom that the tenant ſhould be 
admitted, wherefore it is not material ; but the only cauſe of 
entry of the lord is the non-payment of the rent, upon which 
he has relied ; wherefore, &. And SHELLEY compared the 
Cale to a Banbury cheeſe, which is worth little in ſubſtance 
when the parings are cut off, for ſo this caſe is brief in 
lubſtance, if the ſuperfluous trifling which 1s on the plead- 
ings 


LA. b. 1 


Co. Litt. 388. b. Br. 
recovery in value, . 


[Plowd. Query, 39.1 


See Shepherd's Touch 
ſtone, 181. 194.] | 


8. E. 8. 66. 90 6 
16. 26. H. 38. 2, Co. 
Litt. 366. b. F. Vouch- 


er, 296. Bridg. Rep. 
77. 
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32. E. 3. F. Bar. 261. 
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4. Co. 22. b. 


- w- 


* - Page” ” a _ D — —— 


*[ 43.2. ] Michaelmas Term, 30. Hen. 8. 


ings be taken away; for the intention of the condition was, 
that the obligor ſhould warrant and fave harmleſs I. G. s for 
the land fold, and that is the effect of the condition. 18) 
And then there is nothing more to be ſeen but how the 
defendant hath performed ſuch intention, when he pleads that 
J. G. had and peaceably enjoyed it all his life. And it 
appeared to him that this was not well pleaded, for it is only 
argument, s. if he has peaceably enjoyed the land; there- 
4h. & bo 6. Bb fore he hath guaranteed and ſaved him harmleſs ; but he 
125 Dy. 34 66. b. thought this was not ſufficietetly pleaded, for divers caſes are 
5s. ©, Os. 4 40. ruled in the Books, that a man ſhall not plead by argument, 


5. H. 7. 1. b. 7. F. 3. but directly in fact. (19) As if in treſpaſs for carrying. 


. . . $- 9. 14 
H. 6. 1. 4. E. + 6. b. away goods, the defendant would plead that the plaintiffs 


34 H. * 4. H. 2 never had any goods, this is argumentative, that then the 
. H. 6. 23. a. defendant is not guilty; and neverthelefs it is no plea, and 
7 x 4 H. 25 yet in that caſe the argument is infallible ; therefore a multh 
48 3 fortiori in this caſe, here, where he pleads performance of 
25 the condition by a fallible argument, for although the obligee 
Bac. Ab. 548. See have peaceably enjoyed, this may be, and yet he may have 
cauſe of warranty, and alſo to be ſaved harmleſs ; becauſe if 
LSD 157  DY. 2 man bring againſt him a plaint for the land, and he have 
cauſe to vouch, and the other be non-ſuited or barred, ſa 
that the obligee continue his eſtate peaceably, yet the con- 
dition is broken, and the ſuing of an action is not tortious, 
nor contra pacem, and whatever is not forcible is peaceably 
done. (And he examined, and dwelt much upon that word 
peaceably.) And alſo it might be that J. E. forfeit iſſues to 
the king, wherefore he is not ſaved harmleſs; and therefore 
this argument which 1s fallible is not well pleaded, where- 
fore, &c. (20) But if he had alleged that J. G. was im- 
pleaded, and he guaranteed and defended him, where he paid 
the iſſues for him, that would have been good: or if he 
had faid directly, that no man had brought any action againſt 
6. H. 7. 8. 4 . 2. him, and that he was not damnified by the king, or any one 
Co. 4. a. Dyer, 145. elſe, &c. that would have been well pleaded; but as it now 
b. Cro. Jac. 363. Dy. _ 3 
279. a. is pleaded, the plaintiff ought to recover. But BALD WII 
was of a contrary opinion; though neither I, nor any one 


elſc, I believe, underſtood his refutation. 
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(21) IF the parſon of a church purchaſe a manor within 3 
his periſh, now by this purchaſe and unity of riſh, the unity of poſ- 
poſſeſſion, the manor which was titheable before is made m 


tithes; but when the 
untitheable, becauſe he cannot pay tithes to himſelf; but if poſfeffion is ſevered, 


the parſon make a leaſe of his parſonage and rectory to a * 1 
ſtranger, then the parſon himſelf ſhall pay the tithes of his 532. Davis, 6. a. 11. 
mar to the leſſee of the rectory: and if the parſon make 2 4 Dy. 327. 
a feoffment of the manor, the feoffee ſhall pay tithes to the 11. Co. 14. 2. Bro. 


Diſmes, 17. 42. E. 3. 


parſon ſo enfeoffing, becauſe tithes cannot be extinguiſhed by 13. ., B. N. C. 158. 


any unity of poſſeſſion, as a rent- charge may which is iſſuing . It. 3. a. 

out of the land; but tithes are due by the law of God ex 3 
debito for the occupation and tillage of the occupier in Cunningh. on Tithes, 
whoſe hands ſoever the land come, if it be not the hands of 5) Caſe, Prox. 7. 
the parſon himſelf. And all this matter was agreed by the l. 1. Noy, 55. 132. 


[Davies, 16, 17. Gibl. 
Ccd.661. 3. Bur. 1378. 


* [ 43-b.] 


Judges and Serjeants ; but they differed in opinions, Whether 
if the parſon let * parcel of his glebe for years or life, 


reſerving rent, the leſſee ſhould pay tithes, or not? Quære 
inde. 


(21) T. 4. Eli. Rot. 619, in B. R. $ MWalchr libelted in the ſpiritual court againſt 
Champion for tithes ariſing and coming out of the manor of Newton Valence in the county 
of Sgullhb Surrey. CHAMPION brought a prohibition, and the matter of law was, A man 
deviſes his rectory except his own tithes, and afterwards grants his land, ſhall the grantec de 
diicharged > Hoa Rr thought nor, becauſe they are in the grantor by way of detaiuer. 

7. 36. Eliz. Rot. 506. B. R. In an action of debt by + Hungerford v. Hawlund, the 
condition was, that the defendant ſhould ſuffer the plaintiff, &c. quietly ro enjoy his manor 
ot D. in the parith of S. (where the defendant was pariſon) and all his other lands, tence 
ments, and hereditaments there in ſuch and the like ſort as the father of the plaiatiff, fc, 
enjoyed, &c. without interruption, ſuit, or denial, &. The defendant pleaded conditions 
performed; the plaintiff replied, that his father, for the ſpace of &c. before, was ſeiſed of 
the ſaid manor of D. and of a portion of tithes, by reafon whereof he held the land dif- 
charged, and now the defendant has libciicd againt him in the ſpirit! court, &e. Re. 
ſolved, that the condition was broken; for, rorwithſtanding the unity of poffelfion, the 
manor and the portion of tithes out ot the manor continue ſeveral, and 221 deſcend to the 
plaintiſt, ſo that at the time of making the ob. igation, and after wards, the ma nor is diſcharged 
of tithes ; wherefore judgment was entered for the plaintiff, eſpecially becauſe of the word 
bereditament in the condition. | 

M. 31. and 32. Elz. In prohibition between Periins and Hide, parſon of Bahbington, 
[Cro, Eliz. 161. 11. Co. 13. b.] the caſe was, That the ſail parſon, by deed indented, 
leaſed his glebe, with the profits and advantages thereto belonging, for niacty-five years, 
rendering tive pounds for all exactions and demands whatfucver to the 1aid rectory for the 
aforeſaid cloſe belonging; and rhe queſtion was, Whether the leſſee lhould have the ſaid 
ele diſcharged of tithes during the term? And refolved by the Court, that the tithes 
al not puis by ſuch general words. 
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A merchant having paid 


(22) A MERCHANT ſhipped certain cloth to be con- 


veyed beyond ſea for merchandize, and paid the 
cuſtoms and ſubſidies due for them to the king: and the 


Mhip, in ſalling towards the foreign parts, was io toſſed by 


the cuſtoms for goods 
exported, but which 
were loſt by tempeſt, 
was permitted by the 
deputy of the cuſtoms 

tempeſt s 


3. b.) 


w ſhip as many more, 
duty free, upon an in- 
formation brought a- 
gainſt him, and iſſue 
Joined that the cuſtoms 
were concealed and ſub- 
tracted, if the jury mean 
to acquit the defendant, 
they ſhould find that 
the cuſtoms were not 
concealed, or ſubtracted . 
azzanſt the form, &c. 
as the defendant 


alleged. | 
Plow. 1. Caſe. Dyer, 
91. ibs. 3. Bulſtr. 5. 
Vaugh. 161. 


Dy. 92. 16 5. b. Contr. 
Vaugh. 171. Davis, 
9. 2. Moor, 67 5. Co. 
Magna Charia, 38. 
Raft. Cuſtom. I. 2. 
jaſt. 58. 


g H.6. 13. a. Davis, 
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tempeſts, that the mariners, for the ſafety of her and them- 
ſelves, threw the cloth into the ſea, and brought the ſhip 


back again to the firſt port; and there he told all their miſ- 


fortune to the deputy of the cuſtoms, and aſked him whether 
he might not ſhip as much cloth again in lieu of the former 
ſo loft, without paying any further cuſtom or ſubſidy for 
them. (23) And it ſeemed to the deputy that he well 
might, and he then gave him a licence to do it, and under 


that licence he carried out as much cloth, &c. without paying 


any cuſtom, and thereupon an information was brought for 
the forfeiture of the laſt- mentioned cloth; and all this matter 
was pleaded in bar, with a traverſe that the cuſtom or 
ſubſidy was not concealed or withdrawn, &c, in manner and 
form, &c. Upon this the counſel for the king offered a 
demurrer in law, &c. (24) In the firſt place, we muſt fee 
what a cuſtom is, and what a ſubſidy, and by what law they 
are due to the king. And firſt, it ſeems that the cuſtoms for 
merchandize to be exported out of the realm is an inheri- 
tance in the king, and by the common law, and not given by 
ary ſtatute, And this appears by the ſtatute 14. E. z. 
[c. 21.] which was the firſt ſtatute that ſpeaks of any 
cuſtom, and that ſtatute does not give or limit to the king 
any cuſtom, but abridges the cuſtom which was paid for 
wool, and woolfells; for the words of the act are prohibitory, 
and ſay that no Engliſhmen ſhall pay for cuſtom of a ſack 
of wool more than half a mark, and for a laſt of woolfells 
half a mark; thus it is proved by this ſtatute, that the 
cuſtoms are an inheritance in the king, by the courſe of the 
common law. And a ſubſidy is a tax aſſeſſed by parliament, 
and granted to the king by the commans, during the life 
of each king only, for the defence of merchants upon the 


ſea: and no ſubſidy is given to the king by the ſtatute made 


in the iſt | 3d] year of the now king [chapter 4.] for cloths 
made and worked within the realm, but theſe and fells are 
omitted and excepted out of the grant, and therefore J 
know not by what law any ſubſidy ſhould be paid for cloths, 
&c. And therefore the information is inſufficient, for it 
ſuppoſes cuſtom and ſubfidy alſo to be due to the king for 
the cloths, and that the moiety of the forfeiture ſhall go to 
the plaintiff; and I know not by what law he can demand 
the forfeiture of the moiety, for no ſtatute gives it, and the 
common law gives the forſciture for concealment of the 
cuſtom 


| ſhall have a ſcire facias ſervitia, 
favore the attorney-general waived the demurrer, and took 
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euſtom to the king only; wherefore, &. (25) Alſo it 
appears further that the information is inſufficient, inaſmuch 
as the plaintiff made ſeizure and arreſt of the cloths before 


they were ſhipped, for they were only in a lighter ; and 


then it might well be, that the cuſtom ſhould be paid to the 


king before the departure of the ſhip out of fight of the 


port, as a man ſhall be adjudged in priſon who eſcapes, and 
is not out of the ſght of his keeper. And fo of beaſts 
driven out of the ſight of one who diſtrains; wherefore, &c. 
(26) And as to the matter in law, it appears reaſonable that 
defendant ſhould have ſo much cloth in lieu of the firſt ; for 
by the common law of the realm, in many caſes when a man 
has ſuſtained a detriment or loſs, and he makes another privy 
to it, he ſhall have recompence of a new thing for the old 
thing loſt ; as of a recovery in value upon a voucher to 
warranty: ſo it is where a man grants a ſeigniory by fine, 
and before attornment the tenant dies without heir, or 1s 
attainted, and a ſtranger abates upon the land, the grantee 
(27) But afterwards ex 


iſſue that the cuſtoms and ſubſidy were not paid, or com- 
pounded with the collector, but wholly concealed and with- 
iratun againſt the form of the ſtarute, &c. And it was 
found at ni prius in the Guilaball, London, that the cuſtoms 
and ſubſidy due to our lord the king, &c. were not concealed 
and withdrawn againſt the form of the ſtatute within ſpe- 
cited in manner and form as by the information is within 
ſuppoſed. And whether this verdict was found for the king, 
or againſt him, was the doubt; for the verdict would be 
perfect if it had been that they were nat concealed or with- 
drawn againſt the form of the ſtatute, as the defendant hath 
alleged, if the jury intended to find with the defendant ; but 
now the intention (as it ſeems) was to acquit the defendant 
& the concealment, but not of the withdrawing, 
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Gilbert's Cate. 


(28) IT was found dy office, that one Gi/hert hield of the 
king as of his honour cf Plingten, and other lands 


as of his manor of Dortingtor in the county of Devon, 


the 


Ty 3 n . 
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10. H. 9.26.2. 33 
34. H. 6. 53. 18. $. 3. 
13. 22. E. 4. 6. b. 9. 
a. 49. 44. 48. E. 3. 
28. 34. 21. H. 7. 40. 
a. 9. 6. H. 7. 12. 4. 

7. 10, 11. 14. 15. H. 7. 
I. 21. 4. 8. b. 17. b. 


Stat. 33. H. 8. cap. 7. 
Raſt. Braſſ. 2. 


Stat. 1. Elz. 1% 


48. E. 3. 1. b. a6 
E. 3. . 2% E . 
Fit. Bar. 77. 28. E. 4 
10. Per quæ ſervitia, 9. 


Litt. F. 579. 


12. E. 4. Cap. 3. 


Dy. 260. a. 353. 4 


Lar 4: holden of an ho- 


our u Manor tn all nee 
ver be holden ot the 
king in capue, thous, 


the honour or manor et- 
cheat to lum ket Wicaluink 


LA. 2. J 


Davis, 59. 67. 
88. a. Bro. Tenure, 65. 
2. 


47. E. 3. 21. b. 
241. a. 36. H. 8. 58. 


Stat. x. E. 6. c. 4. 


Jey's Rep. 5. 
Davis, 59. 66, 67. & 
C. b 


Now. 245. 


113. 
176. 


Bro. Tenure, 94— 


*[ 44- b. 


Tt. 256... n6. N. . 


Fit. Gard. 165. 47. 


Fulb. 22, 23. B.N.C. 
113. 


Auch, 35. b. 


18. Eliz. 245. a. B. N. C. 
214. Br. Livery, 58. 


Dyer, 58. 3 59. 6. E. 3. 
56. Fit. Gar. 67. 10. 


45. F. 29. b. 
Fit. Age, 46. 
. $3. N. N 

1 8 
E. 3. Fit. Avowry, 168. 
4 E. 3. 29. 


* 
$1. 


Cro. fol. 177. 
64. 5-47. 49. Z. 3. 4. 
21. b. 
22. b. 


Diſtreſs, 5. 


16. E. 3. 44. 


B. N. C. 
N. B. 5. E. 175, 


Michaelmas Term, 30. Hen. 8. 


Diet, the attainder of Henry Courtney late marquis of Exeter, at. 
tainted of high treaſon by the common law, and alſo in par- 
Ab. 504. 755 liament. The queſtion was in the exchequer, Whether this 


be a tenure in capite, or not? And it ſeemed no tenure ix 
capite; for the tenures in chief began in ancient times, upon 
the grants of the king, to defend his perſon and his crown 
and royalty againſt enemies and rebels. (29) And the words 
de *pr erogativd regis c. 1. prove this: The lord the king 
ſhall have the cuſtody, &c. ſo that however they have held 
of the king from of old of the crown, yet the king can at 
this day make a tenure in capite of him if he reſerve it to 
his perton, and as a ſervice in groſs; but if he reſerve the 
tenure as of his manor, or honour, or caſtle, clearly this is no 
tenure in capite; for the ſervices ſhall be regardant to the 
manor, honour, or caſtle, and“ not about the perfon of the 
king. (30) And alio the tenure in cafite is the moſt high 
and honourable ſervice in the law, inaſmuch as it is done to 
the chief head of the body of the realm ; and therefore every 
grand ſerjeanty is a tenure in capite, for that manner of te- 
nure is of none but of the king. And there is alſo another 
ground in tenures in capite, 5. it ought to be immediate of 
the king, and muſt commence and take its original creation 
by the king himſelf, and not by any of his ſubjects ; for the 
ſeigniory and tenure which is created by a ſubject can never 
after by any means become a tenure in capite, or have any 
prerogative annexed to it. (31) And therefore if the prince, 
before the ſtatute of guia empiores terrarum, had made a 
ſeigniory of his perſon, and then had become king, that is not 
a tenure in capite. And if there be king, lord, meſne, and 
tenant, and if the meſne hold of the king in capite, and then 
the meſne die without heir or be attainted for felony, or die 
the king being his heir, or the king purchaſe his meſnalty, 
yet that will not make the tenant hold of the king in chief, 
for the tenure by which he holds was not derived from the 
crown, but through a meſne, yet there the ſeigniory is gone, 
and the meſnalty comes in licu of it. (32) And yet our 
Books differ, where the king comes to an eſcheat as lord, 


5 24 and where he comes to it as king of England; for if he come 
5. Co. 25. b. 


as lord, he ſhall be in no other ſituation than a common lord; 


(29) The king way create a tenure 72 capite at thus day; as a grant of land to hold of 
him without expreſſing any ſervices, this is in capite. 29. H. 5. Bro. Livery, 57. So by 
expreſs words the King may reſerve a tenure 1 Capiie. 9. Jac. Davis, 66. 


but 
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put as king it is otherwiſe, and he has his privilege in it; 
28 in the caſe in 6. E. 3. 32. A man held a manor of the 
king, to which manor royal franchiſes were appendant, 5. to 
have the eſcheats of all treaſons of ſuch as held of the manor : 
and one held another manor of the ſaid manor to which an 
advowſon was appendant, and he who held the manor of the 
king was attainted of treaſon, upon which the king ſeized; 
and afterwards he who held the other manor to which the 
advowſon, &c. was alſo attainted of treaſon, upon which the 
king ſeized, and afterwards granted the manor which was 
holden of him together with the advowſons belonging to the 
fame; and by the opinion there the advowſon does not paſs 
with that manor, but is appendant .as before. But 1t was 
there holden, that the royal franchiſes were extinguiſhed by 
the eſcheat, and rejoined to the crown from which they pro- 
ceeded, for no one can give or grant royal franchiſes except 
the king, but a ſubject may create a tenure, and fo there is 
2 difference. ( 33) And no man will deny, that if a manor 
or honour which is holden in capire of the king, come to 
him by eſcheat of treaſon, ſtill the honour or manor con- 
tinues an honour and manor as they were before; and if the 
tenants of the honour or manor ſhould hold now in capite, 
then ſhould their tenures and ſervices be ſevered from the 
honour or manor and made in groſs, and then in conſequence 
the manor be diſſolved and deſtroyed. (34) Alſo the courſe 
of the Regiſter in the nature of the writ of right proves this; 
for if a writ of right be to be brought for lands holden of the 
king in capite, the writ ſhall be directed to the ſheriff, and 
is then called a proecipe in cabite; but if of the king as of 
the hanour or manor, the writ ſhall be directed to the bailiff, 
&. And upon * the declaration of the nature of this writ 
M. FiTZHERBERT, in his Nat. Brev, | 5. b.] has ſhewn 
his opinion, that no tenure can be called in capite, if it be 
not a ſeigniory in grols, and merely holdea of the perſon of 
the king, and not as of the manor, &. And he blames the 
ule and courſe of ſuing out liveries for ſuch lands, and that 
as erroneous ;z and this he favs at the beginning of his book. 
(35) And note alſo, that it is net reatonable that the tenant 
paravail ſhould be prejudiced in his tenure by tne treaſon of 
his lord; but where there is 2 default in the tenant it is 
otherwiſe, as if he forejudge his meſne, or obtain a recovery 
ef the meſne, and the like, And note further, that the king 
Cal 


Plow. 332. b. 43. E. 3. 
22. b. Plow. 219. 239. 
42. Aff. 10. 2. 9. Co. 
18. b. 6. b. 16. K. 4. 
7. b. Bro. Quo Warran. 
11. Co. 72. Stat. Magn, 
Chart. c. 31 


L 2. H. H. P. C. $54} 


29. H. 3. Ten. Bro. 61. 
N. B. LY K. . I. 


Keiw. 200. 


* [ 45: a. J 


N. © $26. On 
86. a. 21. E. 3. 41. b. 
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38. F. Gard. 
7, na. 

Ie. . 4 & 3 
10. Aff. 29. 36. H. . 
7.2. 43, E. 3. Gard. 
a. „ PO 
Avowry, 143. Davis, 
67. & 1. . . 
2 1. E. 3. 47. b. Fit. 
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37. 115. 
19. Eliz. 


[ 45: a} 


| 8 8 4 224. 99- Can by no way grant or ſever the tenure and ſeigniory in capit 
H. 7. 1s b. 33. a of the crown, for no ſubje& can take it of his grant with 


40. E. 3. 22. b. ſuch prerogative. (36) And therefore if the king make a 
releaſe to his tenant in capite to hold by a farthing, and not 
in capite, this is a void releaſe, for this is merely incidental 
to the perſon and crown of the king, and has ſuch a prero. 

Cro. 171. Co. Lit. 98. a. gative as cannot be holden of any ſubject ; as the tenant in 

22 Py * Mew bo frankalmoign cannot hold of any other than the donor and 

mation, 8. Lit. 241. Of his perſon, becauſe it is a ſpecial tenure. Alſo if the 

* 2 Keen. 197. King at this day make a gift in tail to hold of him in capite, 


Godb. 101. 26. Af. and afterwards grant the reverſion of the land to another in 
. 66. 12. E. 4. 3. i 

| bay ng by N fee, neither the tenure or ſervice paſs to the grantee, but 

[ Vin. Ab. Tenure L. 2. remain to the king, becauſe they were not incident to the 


Bac. Ab. Tenure E. . 
Welt 175.196) reverſion, but to the perſon of the king. 
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7 Mighaelmas Term, 
31, Hen. 8. 


— 


5 
— 
A. — — 
N . —— . » » 


Of a condition in a (1) A LEASE was made to one for term of years upon 
leaſe not to aliene to A. 


on Oh ; condition * that the leſſee ſhould not aliene his term 
alienation to B. who ali- 2 a . : 
enes to A. is no breach. © to J. S.“ and he alienes to R. B. who alienes to the ſaid 
LZ. Will. 234. 380. 530. J. F. It was moved in C. B. Whether the condition be 
Shep. Touch. 141,142. ] : CY 

| broken? And it ſhould ſeem not, becauſe every condition 
Ern ſtrictly; for if a man make a fcoffment upon condi- 


28. H. 8. 6. b. 1. Mar. 


N * 65. Co. tion that he {hall not enfeoff J. S. and he die, and his heir 
tt. 223. b. cont. ſi [cit Es 44 . 
* 3 2 enfeoff F. S. this is not a breach of the condition. And it 


1. Co. 76. b. 3. H. 4. ig like a reſervation; for if a man make a leaſe for term of 
3. b. 3. Bulſtr. 43. 


| Lat. 20. 2. Saund. 368, years, rendering certain rent to the leſſor, in that caſc his 


3697 370. 2. Leon. 35. heir ſhall not have this rent, becauſe he is not named in the 
10. Co. 106. Jon. 309. 


21. Af. 6. 1. Rol. 673. reſervation. (2) But it was agreed by SHELLEY and Co- 
oy 8. b. 8. . 

E 3. . TE ns. NINGESBY for law, that if a man make a leaſe for years 

F. Aſſiſt. 86. 27. H. 8. rendering certain rent, without faying, to the leſſor, or to his 


(1) Ea. 38. Fliz. B. R. Judith Cuiſpe v. Robert Frier, IL 2. Roll Ab. 450. N. pl. 8 ] 
In treſpaſs per Cur', If a lord of a mavor graut a copy hold in fee, rendering to the laid 
lord thirty-five ſhillings aud eight-pence, and doing the rightful fervices, the heir ſhall have 
this rent. H. 33. Els. Boucher ond Richnond's caſe in C. B. | Ow. g. Cro. Eliz. 217. ] 
One Cote! made a lcafe for years, rendering ten pounds rent to him, his executors, an 
aſſigns, during the term; and it was adjudged that the heir ſhould not have the rent; but 
the contrary to this has been adjudged. {| Sce Sackeverc!! v. Froggart, E. 23. Car. 2 
2. Saund. 3679. Sir Tho. Raym.213. 2. Lev. 13. Co. Lit. 47. ub, s. Com. Dig⸗ 
tit. Rent, B. 5. Bac. Ab. Rent, H. 
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heirs, yet the leſſor“ and his heirs ſhall have this rent, be- 
cauſe it is reſerved as Jong as the eſtate ſhall continue. And 
it is like the caſe in 6. E. 2. [ Fitz. Voucher, 258. ] where 
à man made a feoffment, and bound himſelf and his heirs to 
warranty without ſaying to whom he would warrant, ſtill 
the feoffce and his heirs ſhall have advantage of the war 
ranty ; but if the warranty were more certain as to the feoffee 
only, then his heirs ſhould have no advantage thereof, for 
there it is expreſſed in certain to whom he will warrant, and 
2s long as, &c. But W1LLouGHByY and JENNEY faid, that 
in the caſe of reſervation of the rent upon leaſe as above 
there was little difference. 


Parry againſt Harbert. 


(3) JN the court of augmentations the caſe was thus be- 

tween one Parry and Harbert : A leaſe was made 
for a term of years, upon condition, that the leſſee during 
his life ſhould aſſign his term to any other without the aſſent 
ef the leſſor, it ſhould be lawjul for the leſſor to re-enter. 
The leſſee deviſed his term by his will to another without 
the aſſent, &c. Whether this was cauſe of forfeiture ? was 
the matter, becauſe during his life the aſſignment did not 
take effect. And yet R. Brook and HALESs the Maſter of the 
Rollt thought, that this is a forfeiture, for the deviſee, when 
he is in, ſhall be ſaid in by the aſſignment which the leſſor 
made during his life; and took a diverſity between the aſ- 
ſignment which the law makes and the aſſignment which the 
leſſee 1imſelf makes: for the caſe would have been clear, 
that if the executor had the term, that is no forfeiture, be- 
cauſe the law makes the aſſignment; but otherwiſe it is in 


the other caſe, &c. Quære, becauſe no more was ſaid at 
that time. 


* [45- b. J 


29. a. 49. H. 6. 18. b. 
9. EI.z. 264. b. Cro, 
88. b. 1. Cro. 289. 189. 
Reg. 613. 14. H. 6. 
26. Fr. Reſcrvation, 15. 
21. H. 7. 25. b. 

[ Plow. Rep. 171. Que- 
ries 39. 137. Co. Lit. 
383. b. 5. Com. Dig. 
423. Shep. Touch. 18 1. 
194. 

5. Co. 112. a. 10. E. 4. 
18. b Perk. 5 697. 
30. H.$. 42. a. 22. 
E. 4. 16. a. Cro. 108. 
14. H. 4. 13. Er. Gar- 
ranty, 81. 22. H. 6. 
22. 3. Bul. 328. 1. 
Rol. Rep. 214. 

12. E. 2. F. Voucher, 
262. 


Leaſe for years, with a 
clauſe of re-entry, if 
lefſee during his Lfe 
ſhould alicne hs term 
w:thout the aſſent, &c. 
Whether a deviſe of it 
without aſſent be a for- 
feiture? Qu. 


Deviſee ſhall be faid to 
be aſſignee. 34. H. & 
6. a. 


2. And. 11. 3. Bulſtr. 47. 
Went. 44. Styles, 40g. 
10. Co. 86. Pal. 498. 
5. Eliz. 22 1. a. B. N. C. 
4. 69. 15. H. 7. 12. 


[ Ambl. Rep. 482. J 


[ 4. Leon. 11. ] 
3. E. 6. 65. b. 74 6. 
Co. 46. a. 1. Co. 112. 


D Shep. Touch. 141g 
142. 2. Term Rep. 


425.] 


(3) H. 36. Eliz. B. R. | Ow. 14. Cro. Eliz. 335, 331. ] Coke made a leaſe to Taunton 
or ninety years, upon condition that if he ſhould demiſe 1n any other manner than from 
year to year, it ſhonld be lawful for the leſſor to enter; the leſſee deviſed it by will to one 
of his younger ſons; and it was reſolved, that in ſtrictneſs of law this is a breach of the 
condition. And ſo alſo was the caſe of Barton and Horton | Cro, Jac. 74.]. 

24. Eliz. + Lord Windſor and Burry, Leaſe was made to Burry upon condition that he 
ſhould not affign his term without the aſſent of Lord Windſor ; Burry deviſed his term to 
bis ſon and wife, and made them his executors ; and in that caſe it was ſaid, that if they 


ad not been executors the condition would have been broken. 


M. 29, 30. Eliz. B. R. Knight's eaſe ruled [ Cro. Eliz. 60. J, that the deviſe was a 


breach of the condition. 


= + K 


Minor's 


45. b. J 


7. M. makes a feoff- 
ment upon condition to 
re-cnſcoff the ſaid 7. 
and his wife in tal 
ſpecial, remainder to T. 
M. my fon, remainder to 
S. my daughter, and the 
feoffees re- enfeoff in 
thoſe very words: the 
heir may not enter as 
for a breach of the con- 
dition. 


2. Co. Julius Winning- 
won's Caſe, 


E. 1. 


Ee. 


Dy. 30. 42. 

2. H. 4. 8. 

wt: 4. 53. $1.& . 
N. 7. 8. per Keble, 
Cro. 60. 

Intra, 56. b. 4. H. 
44. 20. 22. B. 4 19. 
5. $3.30. I. 
21. b. 4. b. 


> 72 


Michaelmas Term, 31. Hen. 8. 


Minors' Caſe. 


(4) THOMAS MINORS, Eſquire, tenant in tail, en- 

feoffed by deed J. V. and R. B. upon condition 
that they ſhould make eſtate back again to the ſaid Thomas 
and his wife, and to the heirs of their two bodies begotten, 
remainder to Thomas Minors my ſon, and the heirs of the 
body, &c. remainder to Sibilla my daughter, &c. The 
feoffees made a feoffment by deed reciting the firſt deed by 
theſe words, s.“ We have given and granted to the faid 
« Thomas Minors and M. his wife, and the heirs of their 
bodies between them begotten, and for default of ſuch iſſue 
« then to remain to Thomas Minors my ſon, Cc. and for 
« default, &c. to remain to Sibilla my daughter, Cc.“ 
Tomas the father died, and the ſaid Themas the ſon within 
age entered, and upon this matter the diſpute was between 
his ſtepmother and him; (5) and, Whether his entry for 
the condition broken was lawful, or not? was the queſ- 
tion (a); for the opinion was, that the remainder was given 
to a ſtrange perſon who was named in the firſt deed, namely, 
to Themas MH. my ſ5n; but this cannot be underſtood any 
other perſon, for the words my ſon are void, for there were 
two feoffecs, and neither of them named Minors, but Sibilla 
ny daughter may be intended the daughter of one of the 
feoſfees, but ſhe cannot be underſtood the daughter of the 
(5) And BROMLEY thought that the heir cannot 
* enter for the condition broken, inaſmuch as he who was 


fat er. 


priv y to the condition, and who ought to have taken advan- 
tage of it, has accepted the eſtate of the feoffees as they 
made it, and for this reaſon the condition is extinct. But 
otherwiſe it would have been, if the condition had been to 
be performed to a ſtranger; there the condition ſhould have 
been performed ſtrictly. Sed guære, Whether the condition 
be not ny ſuſpended during the life of the father? Quært 
inde bene, for the parties agreed by the arbitration of tac 
two Chief Juſtices MounTAGUE and BaLDwin. But 


the opinion of MOUNTAGUE Was, that the entry of the heir 


was not lawful, becauſe the party who made the condition 
was party allo to the breach of the condition. 


— 1 


c Equity will relieve ageinſt the heir catering for the breach of a condition. 1. Rep. 


in Chan. 9 557 | 56. 
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Newman and Danage's Caſe. 


(7) ENRY MILBOURNE and AM. his wife, late the 

wife of R. Yorke, Serjeant at Law, made a leaſe to 
H. Newman and J. Danage by theſe words, “ to have and 
« to hold the ſaid paſture called Sciles Marſh in Hungeſtridge 
«in the county of Somerſet to the ſaid H. and F. for the 
« term of their lives jointly, and of the longer liver of them, 
« and his afligns who firſt ſhould happen to die, during the 
« Jife of him who ſhould ſurvive, and no otherwiſe.” Quære, 
Whether by reaſon of this word jorntly they are reſtrained 
from making partition? And ſeveral thought, not. Alſo 
guære, Whether he who firſt dies can aſſign his moiety or 
the entirety during the life of his companion; and, of what 
effect the words are? And ſeveral here thought that the 
ſurvivor ſhould have the entirety, if no ſeverance were made 
during the life of the other. 


—— m o——_—_—_—_——_ 


(8) JN B. R the caſe was, That a man was ſtricken in 

the county of E. and died in the county of Cambridge 
of the ſaid ſtroke, and his heir brought appeal in the county 
of Cambridge where the death happened, and the defendant 
pleaded not guilty; and, Whether the venue to try the 
iſue ſhall be of the county of C. or E. or of both? 
And they were of opinion, that the jury ſhall come out 
of both counties, according to 3. Hen. 7. [ 12. a.] & 4. H. 7. 
[5- b.] And yet it was ſaid by the clerks, that a man was 
ſtricken in Midilleſex, and died thereof in London, and that 
the iſſue was tried by men of Middleſex only; but to that it 


was anſwered, that the reaſon was, becauſe London and Mid- 


aleſex cannot join. And obſerve further in this mode of 
trial, no ni prius ſhall be awarded into the counties, but 
that the jurors of both counties muſt come here into this 
court, Quod nota. And allo the viſne of each county ſhall 


de de corpore com. Nota hoc. 


* 
* 


Herreyong 


[ 46. a. ] 


If land be leaſed to A. 
and B. for their lives 
jointly, and for the life 
of the longer liver, and 
to the aſſigns of him 
who firſt dies during the 
life of the ſurvivor ; 
Whether the word jointly 
precludes them from 
making partition? and, 
Whether he who firſt 
dies can aſſign his moiety 
or the entirety during 
the life of the other? 
If there be no aſſign - 
ment, the ſurvivorſhip 
takes place. 

4. Co. 73. b. 

1. Co. 84. b. 

30. Aſſ. 8. 3. E. 6. 67. 
1 Inſt. 169. a. 


[Vide31.H.8. c. 1. & 
32. H. 8. c. 33. Co. 
Lit. 191. a. & Mr. Har- 
grave's note (1). ] 


—B 111 


In appeal of murder, 
where the blow is given 
in one county and the 
party dies in another, 
the jury ſhall come from 
the body of both coun- 
ties, and the trial muſt 
be in B. R. 


2. 4 . 7. 0, . 
neee 
20. 29. H. 8. 40. b. 
Stat. 8. . 6. e. . 
Raſt. Tryal. 15. 4% 
E. 3. 18. a. 10. K 4 
10. b. 


7. Co. 2. 11. H. 4. 64 
& 49. 21. H. 6. 3. 


[2. Rol. Ab. 603 Priv. 
Lond. 79. Bur fee 2. 
Wilf. 136. ] 

Dy. 50. b. 

[See ante, 430. b. pl. 71. 
and note (a) there.] 


Z! 


L 46. a. ] 


If a biſhop leaſe to two, 
and by a ſecond leaſe let 
the ſame lands to one of 
them, the ſecond orly 
being und-r the chapter 
ſeal ; Whether the firit 


leafe be void by the bi- 


ſhop's death? Yn. 

10. Co. Biſhop ot Sa- 
rum's cafe. 5. Co. Ive's 
caſe. 1. Cro. 96. 3. 
Cro. 690. Jon. 406. 


2. Cro. 173. 


Dyer, 236. b. 51. b. 
R. N. C. 32 1. 381. 14. 
26. 14. H. 8. 18. 
1. H. ©. 466. „ C0. 
a. . 
38. 8 31. L. 4. 5. 
27. H. 6. 4. a. 

[Dougl. 5 3. Cowp. 483. 
1. Term Rep. 95. Co. 
Lit. 215. a.] 


* 46. b. 


B. N. C. 16. 172. 32 1. 


331. 14. H. 8. 14. by 
Brudencl. 7. El. 239. b. 
Plow. 30. 264. 5. H. 5. 
nn. 2 
Juris Utrum, 3. C. NB. 


54. 1. Inſt. 45. b. 5. 
Co. 11. b. 


(9) Eafſi. 6. E. iz. 
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Hamas and Goddard's Caſe. 


(9) 7 late Biſhop of London leaſed certain lands in 

Stepney by deed indented to one Richard Herreyony 
and William Goddard for term of years, rendering certain 
rent to him and his ſucceſſors; and afterwards the Biſhop 
made a new leaſe of the entirety for ſeveral years under the 
chapter ſeal, and by their common ſeal, to the ſaid Goddard. 
rendering rent; and afterwards the Biſhop died: Whether 
by his death the firſt leaſe was void in all, or not? was the 
queſtion. And it was holden by many to be void; yet they 
agrecd, that an abbot with the biſhop, or thoſe who have the 
eſtate of inheritance, as tenant in tail, may make a leaſe for 
years rendering rent, and by their death the leaſe is not void, 
but voidable at the pleaſure of the ſucceſſor or of the iſſue, 
for if they accept * the rent the leaſe is good. But of a 
parſon, or tenant for term of life, it is otherwiſe ;3 but here 
the will and pleaſure of the ſucceſſor to make the firſt leaſe 
good by acceptance of rent, is bound and reſtrained by the 
leaſe made by the predeceſſor and the chapter. Therefore 
the demiſe is void by the death of the Biſhop; and the caſe 
was moved in the Bench, and the Judges doubted of it, for 
ſome ſaid that the leaſe was ſurrendered for the moiety, and 
enures as for the reſidue. Sed guære legem bene, for the par- 
ties ſubmitted to the arbitration of T. ARMERAR by bonds, 
who awarded that Goddard ſhould pay Yong thirty pounds 
for his favour, &c. 


C. B. Porutral's caſe [Owen, $3. Dal. 63. J. A woman, tenant in 


tall, male a leaſe for years not warranted by ſtat. 32. H. 8. [e. 28.] and took huſband, 


by whom the bad iſſue, and died; refelved, that during the life of tenant by the curtety 
the iſſue cannot avoid this leaſe; and in caſe tenant by the curteſy have ſurrendered to the 


iſſue, yet was it reſolved againſt the iſſue. [ 3. Bac. Ab. 319. ] Co. Litt. 326. a. a like 


calc. 

It ſeems, that it is a ſurrender for a moiety, and then exeyre if the whole rent of 
the firſt lcafe be not gone. „t whether it ſhall be apportioned ? for if the whole be gone, 
then the firſt leaſe is void by the death of the lefor ; but if it be apportioned, then remains 
the liberty of acceptance to the ſucceſſor, and fo it is not void by the death of leſſor. 
Tnen ere, if the firſt leaſe is not void by the death, Whether the ſecond was not void at 
its commencement for ſo many years as the firſt has continuance ? for it ſhould ſeem it was. 
And then by the death ot the Biſhop the ſuccclor ſhall enjoy the motery, and Godclurd only 
the other moiety. That acceptance of a ſecond l-aſe is a ſurrender of the firſt. 14. H. . 


16. a. 37. H. 6. 18. a. 4. H. 7. 10. 22. E. 4. 37. 4. Poſt. 190. [and 141. 280.4 
3. Bac. Ab. 4559. &c. “ | 


Eaſter 


(2) 


his v 
was 


cc C. 
« af 
thoſe 
refer 
men 
ante 
that 
in th 
yeon 


diſch 


Eaſter Term, 
31. and 32. Hen. 8. 


Heyward's Caſe. 
HE Abbot and Convent of Keinſham in the county 


of Somerſet made a grant by indenture, reciting, 
« Whereas one Edmund L. holds and occupies a certain 
« tenement, with lands, meadows, &c. in Batwel, for the 
« term of his life, &c. for a rent of eight ſhillings by the 
« year, we the ſaid Abbot and Convent, in conſideration of 
« twenty pounds paid in the name of a fine, have given and 
« granted, and by thefe preſents do demiſe to the faid 
« Thomas Heyward the remainder in the ſaid tenement, with 
« all the lands, meadows, Fc. to have and to hold the ſaid 
« remainder in the ſaid tenement, with all lands, &c. to the 
« ſaid T. and his afligns, immediately after the deceaſe 
« forfeiture or ſurrender of the ſaid L. for the term of 
« twenty years thence next enſuing, &c.” Quære, Whether 
by the word remainder the reverſion paſſes, or not? Allo, 


Juæ re, Whether it be neceſſary to have attornment, or not, 
of the leſſee for life ? 


©T 


Guier's Caſe. 


(2) HN GUIER was indicted before the coroner, 
ſuper viſum corporis, of the death of Emelin Guier 
his wife. And the indictment was, That the ſaid Emelin 
was in the peace of the lord the king “ until the ſaid Fohn 
« Cuier, Huſband to the ſaid Emelin Guier of Hambridee 
* aforcſaid in, the cornty aforeſaid, yeoman.” And whether 
thoſe additions of piace and deſcription can be intended of and 
referred to Fohn Guier, or to his wife, was moved in abate- 
ment of the indictment ; for the relation ſhall be to the laſt 
antecedent. And therefore the caſe is in 9. E. 4. [ 48. a.] 
that a man was indicted of felony by the name of J. S. of D. 
in the county aforeſaid, ſervant to V. B. in the ſaid county, 
yeoman, and for want of ſufficient addition to J. S. he was 
diſcharged from the indictment, for yeoman ought to be 
R 3 referred 


n. 


[ 46. b.] 


A man leaſed for life to 
A. and afterwards, by 
indenture reciting the 
ſaid leaſe, demiſed the 
remainder to H. to have 
the ſaid remainder for 
twenty years next after 
the determination of the 
firſt leaſe; Whether, 
under the word remain- 
der the reverſion paſſes, 
and whether attornment 
be neceſſary? Yr, 

$7. 1. 8. $4.4. 36. 
E. 3. F. Feoffment, 
76. Dy. 125. b. 21. 
H. 7. H. 4 21. EZ. 4 
8. „ 
1. H. 5. 9. Plow. 157. 
190. b. 10. E. 3. 46. 
a. Dy. 38. b. 26. a. 
1. Inſt. 299. 

37. H. 8. Br. Attorn- 
ment, 41. B. N. C. 
70% 2 H. 7. 23. K 
Dy. 124. 
377. a. 38. H. 8. 26. 
. 1. E. 3. 4, 
Plow. 379. 

[Sheph. Touchſt. 84. 
248. 

4. Ann. c. 16. & 9. 


Dougl. 282. 


Inditment ſuper wil. 
corp. that the ſaid Emma 
was in the peace, c. un- 
til the ſaid A. the huſband 
of the ſaid Emma, of H. 
aforeſaid in the county 
afercſaid, yeeman, c. 
And good wirhcut late 
ce the Luſband. And 
the addition of ycoman, 
though Emma be the 
next antecedent, muſt 
be referred to the huſ- 
band. 


1. Keb. 639. 1. Sid. 
YT 6:13: M-4.% 
33. b. Cro. Car. 750. 
Ante, 15. b. Finch. 
$07 EK 4. th 
32. 10. 3. H. 6. 31. 5. 
Br. Addition, 0. 


[ 46. b. ] 


Lz. Hawk. Pl. 272.] 
14. E. 4 7. 


47. 4. J 


4. H. 6. 8. a. 


Lz. Hawk. Pl. C. 273. 
. Þ. 0. 176, 


177. 


Eaſter Term, 31. and 32. Hen. 8. 


referred to the maſter, and not to J. S. and ſervant is a 
ſufficient addition; wherefore, &c. (3) And ſee the like in 
M. 6. E. 4. [Z. b.] in an inditment. And there is alſo a 


precedent in B. R. about Mich. 15. or 16. Hen. 8. before | 


FiNEUX, That onc < Sibclla Baterſby, late of T. in the 
county of York, the wife of John Baterſby, late ſpinſter, was 
indicted of felony and murder ; and for want of addition ſhe 
was diſcharged; for ſpinſter ſhall have relation to the laſt 
antecedent, to wit, 7. B. And fo here, &c. And alſo for 
another cauſe the indictment * was challenged, for it may 
be well enough underſtood by the indictment that the wife 
is not killed, but is in life, and ſo repugnant in itſelf, becauſe 
the ſaid John Guier is called the huſband of the ſaid Emelin 
where it ſhould be late huſband, for huſband is correlative to 
wife, for he cannot be huſband but in reſpect of his wife, 
therefore it may be underſtood that the eſpouſals {till con- 
tinue ; wherefore, &c. ( 4) And the Judges were in doubt 
for a long time; but the better opinion amongſt them was, 
that notwithſtanding the exceptions, the indictment was well 
enough, and cannot be otherwiſe intended but that the word 
yeoman relates to the huſband, and this of neceſſity, for 
yeoman is not an addition for a woman; and the place alſo 
ſhall relate to the huſband, becauſe that word yeoman which 
comes afterwards relates to the huſband. (5) And it is not 
like the caſe of Sibella Bater/by, which is mentwned above, 
for ſpinſter is an addition indifferently to a man as well as to 
a woman; for by SPILMAN, in Nzrfs/& there are many men 
who are worſted ſpinſters; wherefore, &c. And as to 
the other exception, it appears fully that the wife was found 
dead ſuper viſum corporis. Wherefore, &c. the beit ſhall be 
taken for the king. See the like, I. 4. H. 6. 8. [4. b.] 
which accords with this opinion of the Judges, &“. 


Trinity Term, 
32. Hen. 8. 


Baniſter againſt Benjamin. 

NE Banifter brought treſpaſs againſt one Ben- 
jamin, and the treſpaſs was alleged to have been 
done in a meſſuage and garden in D. and they were at iſſue 
upon a diſſeiſin of the plaintiff by the defendant before the 
ſuppoſed treſpaſs. And now the jury appeared, and it was 
given in evidence for the plaintiff to prove the diſſeiſin, that 
one W. Benjamin was ſeiſed of this meſſuage and garden, and 
enfeoffed the father of the plaintiff thereof by deed in the 
16th year of H. 7. by virtue whereof he took the profits, 


(1) O 


as ſon and heir, and he entered, and was ſeiſed until diſſeiſed 
by the defendant. (7) And the defendant (to prove his 
entry lawful, and no diſſeiſin) ſhewed a recovery againſt the 
plaintiff himſelf, in a writ of intruſion brought by himſelf, in 
the 22d year of Hen. 8. And there the record was read, 


meadow, and forty acres of paſture in D. and did not mention 
either meſſuage or garden; wherefore the plaintiff ſaid, that 
the place where the treſpaſs is ſuppoſed is not contained in 
that record, for the form of the Regiſter ought to be obſeryed, 
which expreſſes particularly how tenements ought to be 
demanded, s. by the name of meſſuage, garden, &c. (8) For 
if a man have a title to a formedon in reverter of an acre of 
land, and the tenant in tail build an houſe upon the land, 
and die without iſſue, the donor ſhould demand it by the 
name of a meſſuage. And this was the opinion of SHELLEY, 
BalDwin, and MoUNTAGUE, Chief Fuftices, for their 
opinions were aſked ; but the opinion of SPILMAN, LUKE, 
and MARVvYNE, was contrary, for a man cannot recover the 
land and ſoil, * but of neceflity he ought to recover the 
ed.ices built upon it. (9) And afterwards SHELLEY changed 
his 


B. R. Rot. 359. or 559. 


K 4 


which was of one hundred acres of land, twenty acres of 


(9) In the argument of Eure and Haydon's caſe [Cro. Eliz. 476. 
: TANFIELD cited one Andrews's caſe, where it was agreed that 
if A. bring a prcipe, &c. of one hundred acres in D. he ſhall have one hundred acres by 
Incalure according to the ſtatute [33. Ed. r. ſt. 6.] ; but if a man bargain or grant one 
hundred acres in D. to A. he ſhall have one hundred acres according to the compuration 
«nd uſe of the country: ſo mark the difference between @ recovery and a grant, And 


[ 47-4] 


Treſpaſs in an houſe, iſſuo 


joined upon a diſſeiſin 


of the plaintiff, and de- 
fendant, in evidence to 
prove no diſſcifin, ſhews 
a recovery of lands, with. 
an averment that rhe 
houſe was built after- 
wards. The jury was 
charged to find the diſ- 
ſeiſin, if they did not 
find the building upan 
the land, but if they did, 
to pray the direction of 


and died ſeiſed; and thereupon it deſcended to the plaintiff the Court. 


cc 


3. Cro. 113. | 
Plow. 168. Fit. Entry 
80. But. F. Formedon. 
29. ſeems otherwiſe, 
and Feoffments and 
Faits, 79. 

39. H. 8. 8. a. 
192. D. 

Br. Demand. 14. 
Co. Litt. 4. a. 2. E. 4. 
17. 

[By a recovery of lands 
a houſe will paſs. ] 
[2, Burr. 145. ] 


747. b.] 


658. J. T. 38. Elis. 
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[ 47- b. 
Sec H. 2. E. 3 8. 


4 C6. 37. b. . Co. 
14. 2A. Moor, $58. 


LS. Bac. Ab. 283. (D)] 


Trinity Term, 32. Hen. 8. 


his opinion ; and becauſe of this diverſity of opinions the 
Court deſired the Serjeants to demur in law, and diſcharge 
the jury; but the plaintiff's counſel would not conſent to it 
for they ſaid, that their caſe was clear enough, for they did 
not wiſn to claim any thing of tne ſaid one hundred acres of 
land, twenty acres of meadow, and forty acres of paſture, but 
would leave them to the defendant according to the recovery, 
But they faid, that beſides and above the one hundred and 
ſixty acres, this meſſuage and garden were there, ſo that the 
meſſuage is not built upon the faid one hundred and fixty 
acres, and the defendant averred the contrary ; wherefore 
SHELLEY, of the diſcretion and with the conſent of the 
Court, charged the jury in ſuch form to give their verdict, 
s. to enquire if any houſe be built upon the ſaid one hua- 
dred and ſixty acres, and if they found it ſo, that they ſhould 
not give any preciſe verdict, but pray the direction of the 
Court; and if they found the contrary, to ſay preciſely that 
the defendant diſſeiſed the plaintiff, and note this charge. 
See the ſame, Eaft. 30. and 37. [H. 8. mfra, 59. pl. 13. 
for non eft factum. 


alſo it was faid by TAwNF1E1D, and denied by none, that if A. recover fifty acres zz cjectione 
frrme, the ſherift ſhall make exccution according to the ſtatute de terris menſurandis, and 


not according to the cuſtom of the country; and that this had been fo adjudged in Mr. 


M asoNn's bo K, E. 4. Jac. in the argument of $ Caftle and Warner's caſe: for the judg- 


ment in the king's court ought to be upon a certainty. It was adjudged between 4:/-x and 


Hayes, [Cro. Eliz. 234. 1. I con. 162. Poph. 13.] upon a cπ1 272 v:/d in C. B. which 
was aitirmed ig error, 7. 25. Elis. in B. R. and there adjudged that he ought to demand it 
by name of a meſſu ge, as it is now. 


—— 


Leaſe without impeach- 
ment of wafte, condi- 
tioned for re-entry in 
caſe of waſte, Whether 
the condition be void 
for repugnancy ? 

Bricg. Rep. 1c2. 

Poſt. 222. a. 319. a. 
2. Op: 72. 11. Co. bs. 
b. 4. Co. 63. 10. Co. 
42. a. Fit. Waſt. 39. 
Flow. 135. b. 


[Sheph. Touch. 129, 
29-] 


(11) QERJEANT ROW put this caſe to the Judges of 

C. B. A leaſe is made far term of life, without 
impeachment of waſte, and if it fhoui1 happen that be 
commit waſte, then it ſhould be lawful for the li ſſir to enter; 
and he did commit waſte; Whether may the leſſor enter, or 
not? And the Judges were in doubt of the caſe, but 
SHELLEY thought the condition void, becauſe it is repug- 
nant to the grant to be diſcharged of waſte; but ſome thought 
that theſe words impeachment f waſte ſhall be underſtood 
that he ſhall not be impleaded or puniſhed for waſte by 
action, &c. Therefore guære; ſce q. H. 6. [ 35. a.] pro- 
vided that he do no voluntary waſte in the houſes. 


() An 


Trinity Term, 32. Hen. 8. 


N obligor died inteſtate, the ordinary granted ad- 

miniſtration, and the adminiſtrator made his exe- 
cutor and died—it was moved by SAUNDERS that an action 
of debt lies againſt the executor; but SHELLEY, Fuftice, 
thought the contrary, for the ordinary muſt grant a new 
adminiſtration. Quære. 


9. 10. E. 4. 1 b. Reg. 907. 1. Sid. 9. 
&c. See 1. Will, 258. and ſtat. 4. and 5. W. and M. c. 24. § 12.] 


(12) A 


Lz. Black. Com. 506. and Wentw. Exor. 


J 47-b.] 


The executor of an ad. 
miniſtrator is not ſuable 
for the debts of the in- 
teſtate. 


26. H. 8. 7. a. 5. Co. 
91. b. Poſt. 112. b. 
174. 202. a. 24 L. 3. 
54. b. 34. H. 6. 14. a. 
Suppl. 117. 


(12) E. 3. Jac. B. R. ꝙ Mary Weeks deviſed two hundred pounds to her daughter, and 


made her ſon Mark Weeks her executor, and died; he renounced ; and Roger Weeks adminiſtered 
cum teflamenio annexo, againſt whom the deviſee recovered in the ſpiritual court, upor 2 
deviſavit pleaded. The defendant made his wife executrix, and died; ſhe prayed a prohi- 
bition to ſtay execution, and by Fos ER, This judgment ouęht to be fatisfied out of the 250ds 


M. 7. Car. B. R. Beamond v. Long. | Sir W. Jones, 248. 
— — 


13) TWO vills were adjoining, and between them lay a 

large field. And one who had land in one vill 
had common there with the tenants of the other vill, and fo 
one had common, and lands with another. It was moved, 
Whether, if ſuch perſon were to make title to this common, 


vicinage? And it was holden by the Court, that this was 
common by cauſe of vicinage. And SHELLEY thought, 
that if there be three vills, D. S. and U. and S. is in the 
middle between them, the vills of D. and U. cannot inter- 
common cauſa vicinitatis, for they are not adjoining vicini- 
ties. (14) But BaLDwiN ? contra, and took this diver- 
lity: If one vill have common in another vill during one 
ſeaſon of the year, and the other have common in * the firſt 
during another ſeaſon, or every ſecond year, that is not 
common becauſe of vicinage, for they do not intercommon 
all at one time, but at different times. 


(5) 


ALES put this caſe: A man is bound to a dean 
in twenty pounds, to be paid to the ſaid dean and 


ſuſpended is gone: but there is no rule but ſometimes fails. 


of the firſt inteſtate, which are with the executors of the adminiſtrators. 
de nous ought to be granted de bonrs nom to one againſt whom execution ſhall be ſued, 
Cro, Car. 208. 227.] 


he ſhould make it as to common appendant, or by cauſe of 


But adminiſtration 


c 


If one who has land in 
one vill have conimon 
with the tenants of an 
adjoining vill in à field 
lying between them, he 
muſt make title by cauſe 
of wicinage, and not as 
at pendant. 


7. E. 4. 26. 
. 60 
36. b. 
2. Inſt. 474. 

[G. 4. 1 


Poſt. 14. and 15. El. 
316. b. 

Vin. Ab. Common. K 

Bac. Ab. Common. A. 4. 
2. Black, Comm. 33. 


34] 


If a bond be made ro 
a dean, to pay to the 


ſaid dean and bis ſucceſ- 


(1s) M. ꝙ 47, 42. Eliz. C. B. A bond was made to the bi/bop of Bath and Wells, and bis 
Aucer ſors, and adjudged that the ſucceſlors cannot have action of debt upon it; but they 
agreed that the ſucceſſor may have covenant upon a lcaſe for years, which is in the realty. 
Co. Litt. 46. b. contra. ] The doubt was, becauſe after the death of ſuch parſon, being a 
Corporat dy fole, the bond is due to nobody, and ſo ſuſpended; and a perſonal action once 


his 


[ 48. a. ] 


fors, Whether, upon the 
dean's death, his ſuc- 
ceſſers or executors ſhall 
have debt upon it ? 

3. Oo. 464. 20. E. 4. 
2. a 18, Elz. 3 50. a. 
4. O. 65. a. 3. H. 7. 
11. Bro. Corporation, 
60. 10. Co. 31. b. 


27. H. 5. 16. . at. 
L. 47- K. $ 
23. b. 

[See Co. Litt 9. a. and 
Mr. Hargrave's note 
1), and 12. Co. 106. ] 


A man having two ſons, 
the Jeſt is attainted, 
and gies without iſſue 
in the liſe of his father, 
the younger ſhall inherit 
the land: but if the 
eldeſt had iſſue left, the 
And ſhould have eſchcat- 
ed. 

3. Co. 10. b Plow. 
557. b. Fit. Deſcent, 
16. 17. 6. 64 Bar. 
„ 11. 13. MM. 4 
11. 4 7. 9g. H. 5.9. 
s. E41 3. 26. Af. 3. 
Br. Diſcent, 44 Es- 
ehe:Q, . 26. H. 6. 
4 bo» 13. H. 4. 8. a. 
. . 3. . ©. 


Trinity Term, 32. Hen. 8.— 


his ſucceſſors; Whether the executor or the ſucceſſor ſhal 
have debt for this? was the doubt. And SHELLEY thought 
that the ſucceſſor ſhould have it, for a debt may run in 
ſucceſſion. And the dean has a corporation to him and hit 
ſucceſſors as well as to him and his heirs, or executors. 80 
is it of a biihop, if the ſucceſſors are named in the bond, his 
executor ſhall not have the action; but it is otherwiſe of a 
bond made to a mayor and his ſucceſſors, or to two church. 
wardens and their ſucceſſors, for they have no capacity to 
take to their ſucceſſors, &c. otherwiſe would it be of an 
abbot or prior. And BALDwiNn thought that the words 
* to be paid to the dean and his ſucceſſors” are void, inaſ- 
much as the bond is made only to the dean; wherefore, &c. 


(16) MAN had iſſue two ſons, and the elder, in the 
life-time of his father, was attainted of felony, and 
died, living the father; and afterwards the father died ſeiſed 
of lands in fee z Whether the land ſhould eſcheat or not ? was 
the queſtion. And it was holden by BRown, ConixGessy, 
MoLinNEUxX, and HALEs, that the land ſhall enure to the 
younger ſon as heir to his father, if the elder have no iſſue 
alive; but if he have iſſue living (becauſe he is inheritable 
by the law, if it were not for the attainder), the land ſhall 
eſcheat to the lord, and not go to the younger ſon : which 


note, for the diverſity of the law. 
29. Aſſ. 11. 22. 38. 46. a. B. N. C. 280. N. B. 100. Br. Diſcent, 646. 


49. Af 4. 7. Co. 13. b. Hob. 334. See Dy. 274. a. Dr. and Stu. 12. a. 16. 


Note. 3. Co. 41. Stamf, Prerog. 195. Jo. 34. 


(16) Ar the pariiament cf 1. H. 4. numb. 132. there was a petition of the commons 


that thc attzinder ct the eldeſt ſon in the life of his father ſhould not be a bar to the 


young:r, and the aniwer wan, Cacra- communis (ex. Ex lib. Mri. Hack:#cll. 


* 


Michaelmas 


E. 
ſentat 
7. 
juſtic 


(19) 


his c 


appe 
labo 


abo 


(1: 
other 
by pe 

arct 
and e 


Michaelmas Term, 
32. Hen. 8. 


OWNSHEND, Serjeant, put this caſe: If a man 

have to him, and his heirs, the nomination of the 
clerk of a church to an abbot, and the abbot ought to preſent 
over the clerk nominated to the ordinary; and then the king 
have the poſſeſſions of the abbacy, and he preſent his clerk 
to the ſaid church, being void, without any nomination; and 
he who has the nomination is then at his writ. And the 
opinion of the Court was, that he may well have guare 
impedit againſt the incumbent only, without any one's being 
named as patron, for the king cannot be ſued as a diſturber : 
yet it was ſaid by TOWNSHEND, that the king cannot be 
the inſtrument of anv one; but SHELLEY faid, that he was 


every man's inſtrument, for by him every ſubject has juſtice 


2dminiſtered, &c. 


Moor. 894. 864. 3. H. 7. 7. b. 35. H. 6. 61. a. 7. Co. 26. b. 4. E. 6. 
47. E. 3. 11. a. 28. E. 3.47. Qua. Imp. 16. 22. H. 6. 26. b. 


(17) T 


12. H. 8. 12. b. 


[ 48. a.] 


A. has the nomination. 
and an abbot the pre- 
ſentation to a church; 
the king comes to the 
poſſeſſions of the abba. 
cy, and preſcribes with. 
out nomination, quare 
impedit lies againſt the 
incumbent only without 
naming the king. 


24. E. 4. 77. F. Qua 
Imp. 27. 26. N. B. 33. 
b. 2. R. 3. Qua. Imp. 
103. 185. Plow. 157. 
b. 529. a. 542. a. 6. 
Co. 361. 1. H. qo 1. 8 
14. H. 4. 11. a. Cro. 
„ .. 3-4. 3% © 
I4. E. 4. 2. b. Dier, 
191. a. 228. b. 327. b. 
Journies Accompts, 11. 


Qua. Imp. 149. 


B. N. C. 410. 4. H. 7. 15. b. Hob. 31. b. [Watſ. Clerg. Law. 85. and Hughes Parſ. Law. 76, 77. 


Dodder. Comp. Par. Leet, 12. fol. 68, 69. ] 


(17) M. 34. Eliz. A. adminiſtratrix | was to nominate], and the abbot to preſent ; the 
abbey came to the king: 4. ought to nominate her clerk to the king; by Windbam and 


Walmſlcy. 


E. 5. Elix. Tf a ſtranger preſent, he who has the nomination, and he who has the pre- 


ſentation, ſhall join in quare impedit; the Book ſays, each of them ſhall 


have a guare impedit. 


T. 9. E. 1. Rot. 17. Before the lord the king it is ſaid, that the lord the king owes - 
juſtice to the ſaid Alan, and to every ſubje& of the kingdom of England. 


—————————— — — — 


(19) NOTE it for law, That if the plaintiff labour a 
juror to appear and give a verdict according to 
nis conſcience, although the juror were never ſummoned to 
appear by the ſheriff or his officers, yet that is not illegal 
labouring him, or cauſe of challenge'to the juror as ſpecially 


laboured; per tot Cur”. 


Labouring a juror who 
was not ſummoned, to 
appear and give a ver- 
dict according to his 
conſcience, is no cauſe 
of challenge. 


14. 20. H. 7. 30. 
Co. Litt. 157. b. 


11. 
Hob. 


2 . * 
I vide Co. Lit. 369. 
a. 


(19) T. 14. Fac. & Star-chamber, Brad/haze, plaintiff, Salmon, Holl, Aynfworth, and 
others, defendants ; in that caſe Baret, one of the defendants, being ſworn to give evidence, 
by perſuaſion of Salmon withdrew, and did not give his evidence; whereupon Salmon and 
Baret both were now. fined, 5, Salmon in two hundred pounds, and Bare in one hundred 


and eighty pounds. 


Eafter 


*. 
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* [ 48. b. J 


Villerage regardant bo- 
ing in itTue, villenage in 
groſs cannot be given in 
evidence. 

10. 13. E. 4. 17. 2. b. 
and 4. b. Dyer, 258. 
234. a Yelv. 249. 
Moor. 3 59. 

Cowp. 663. 766. 7. 
Hen. Bl. 162, 163. note, 
and 283. 4. Term Rep. 
217. 1. Term Rep. 
2.97. 230, 240. 659. 3. 
Term Rep. 643.] 


—— 


A man having a manor 
with a villein reczrdart, 
makes a feoffmert of 
one acre by the words, 
4 face pgirien ene acre, 
ee Ec. ard Lefiaes, I haws- 
cc gwen J. S. my willoin,” 
he paſſes as in groſs. 

Co. Litt. 333. b. 13. 
H. 4. Crant:, 88. Di- 
er, 351. a. Gcdb. 127. 
Bridg. 32. Codb. 129. 
1 
. 
n 
Garranty, 61. : 
66. Liberty, 7. Perk. 
23. Þ.. 3.37.8: 3. 
$9.8. 4. 36. A. 4. 
9. H. 6. 28. Fit. Feoff- 
ment, 77. 48. E. 3. 
4. b. 

[Watſ. Cler. Law, 67, 
62. 


„* EY 


If a tcnant in tail of a 
manor With v.llcins re- 
gardart enfeotf one of 
them of one acre par- 
cel, &c. the iſſue cannot 
ſeize his villen till the 
acre be recovered. 


the Judges, 


* Eaſter Term, 


33. Hen. 8. 


(1) IN evidence upon an iſſue joined upon villenage re. 
gardant to a manor, it was holden by the Judges, 
that he ought to make his title to the villein as regardant, as 
the iſſue is joined, and not whether he be villein in groſs or 
not, that is not the charge of the jury. But BROMuLEV 
thought the contrary, inaſmuch as their charge is upon the 
right of the villenage, i. e. whether he be villein or not. 


—srXXñ— ———— — — 


LSO it was moved, That if a man have a manor 

to which a villein is regardant, and make a feof. 
ment of one acre of the manor by theſe words, & have given 
* one acre, Sc. and further I have given and granted Fohn 
« F. my villein;“ Whether the villein paſſes as villein in 
groſs, or as appendant to that acre? And ſome thought that 
he ſhould paſs in groſs, becauſe they are ſcveral gifts; though 
they are in one and the fame deed. (3) And therefore 
S#ELLEY thought, that if a man have a manor to which an 
advowſon is appendant, and make a feoffment of one acre, 
and in the ſa:ne deed afterwards grant the advowſon, this is 
in groſs; otherwiſe it would be, if the feoffment were made 
of the entire manor; but BRoMLEY doubted of the law in 
the former Cale, 


(2) 


(4) ISO it was moved, If a tenant in tail of 
to which villeins are regardant enſcoff one of the 


a marior 


villeins of one acre parcel of the manor, and die; although 
the manor deſcend to the 111ue in tail, yet cannot he ſeize his 
villein till the acre be recovered: aud this by the ap of 
Tamen quare inde, 


13. a. 14. H. 7. g. A. diſcont.“ 23. Aff. 8. 


16. 3. H. 7. 37. b 
349. b 


See Co. 


Ear! 


(7) 


effe 
mor 
deli 
mar 


mor 


Eaſter Term, 33. Hen. 8. 


Earl of Bridgewater's Caſe. 


(5) MEN. That the Earl of Bridgewater had an eſtate 

tail in the land of one Baſſet, to whom was re- 
mainder in tail for defect of iſſue, &c. And before the 
ſtatute made, whereby tenant in tail may make a leaſe for 
twenty-one years, or three lives [ 32. H. 8. c. 28. J, the earl 
was bound in a recognizance to Baſſet, that he would not 
aliene, ſell, grant, transfer, or exchange the land, fave for the 
term of his own life: and it was moved, Whether he might 
make a leaſe for twenty-one years without forfeiture of the 
penalty? (6) And holden by Bo EY, PoaTmMaAr, and 
HarRis, Serjeants, that he cannot make it without forfeiting 
the bond, although the ſtatute, to which every one is a 
party, was made ſince the recognizance : but if he make a 
leaſe for twenty-one years, or * three lives, they thought 


[ 48. b.! 


Tenant in tail bound 
before the 32. H. 8. c. 
28. not to make over his 
eſtate for a longer term 
than his own life; if, 
after the ſtatute, he 
make a leaſe under it, 
the penalty is forteited, 
but the remainder man, 
or reverſioner, ſhall not 
avoid the leaſe. 


8, Co. 34. a. Noy, 141- 
R. 631. 

28. H. 8. 27. b. 52. 4. 
28. b. 11. Co. 76. b. 
19. H. 6. 24. 4. H. 7. 
11. 19. H. 6. 64. 7. 
8. Co. 86. 84. a. Dy. 
107. b. Plow. 560. a 
7. Eliz. 240. & On. 
Litt. 233. b. N N. © 


27. & 


that he in remainder cannot avoid the leaſe after the death of [3- Bac. Ab. 317.] 


tenant in tail without iſſue, nor can the donor. And fo ſhall 
the ſtatute be expounded, for this was the intent and mean- 


ing of the makers, and yet no mention is made in the ſtatute 
of the donors, or of thoſe in remainder, 


*[ 49. a. J 


Moor. 590. Dy. 52. 


(5) M. 18. E. 1. Rot. 33. + Richard Vernon Knight by his writing was bound to our 
lady the queen, conſort of the king, in two thouſand pounds, that he ſhould not alicne cr 
ſell any of his lands from his farſt-born ſon and his heirs. Ex lib. MRi. Nor. 

M. 4. Fac. C. B. in replevin by Sir Full Greville v. Stapleton, tenaut in tail with reſtraint 
from making a leaſe ni/e /ub mods by private + ſtatute, 27. H. 8. not extended by ſtatute 


32. [H. 8. c. 28.] adjudged. | Noy, 141. 
+ Orig. nature, 


(6) M. 1. E. 6. [Bro. Acceptance, 19.] By all the Judges, a leaſe for years by tenant 


in tail, if he die without iſſue, ſhall not bind him in remainder. 


| So adjudged Hi. 40. Eliz. 
in C. B. but entered 39. Eliz. C. B. Rot. 941. in Reve v. Cox \Noy, 66. 


in the caſe of a 


leaſe for three lives, made by tenant in tail, which does not bind thoſe in remainder. 
4. Mary. PEr Cun. Alcaſeis void againſt Eim in remainder or reverſion. 


—ͤ — — . U—A—U—: 


Lyte et Ux* againſt Peny. 


(7) T H E caſe between Lyte and his wife and Gyles Peny 

was argued by the Judges of the Bench; and in 
effect it was as follows :—A man bailed a certain ſum of 
money to another to the uſe and behoof of a woman, and to 
deliver it to her on the day of her marriage. And before the 
marriage the bailor countermands and revokes the ſaid 


money. And, Whether he can do this? is the matter in law. 


If a man bail money to 
another to the uſe of a 
third, and to be d.livered 
en the day of marriage, he 
may countermand it at 
any time before delivery 
over. 


[ Cary. Rep. 9.] 
8. K. 8. 8. . 
39. H. 6. 7. b. 


And 


[ 49. 2. I Eaſter Term, 33. Hen. 8: 


And Jenney and WiLLoucnsy argued it; (ſed nm adfui) 

and they thought that he could not countermand it, &c. 

(8) But BaLDwin and SHELLEY # contra. And Syx;. 
LEY ſaid, that in every gift for the common grcund, there 
Perk. 1. 27. H. 8. 27. : ; 
11. Co. 73. Plow. 562. ſhould be three things, s. a donor, a donee, and a thing to be 
39- given; and if any one fail, the gift is imperfect; and he 
would add to this the faying of BRacToN de acquirendy 
rerum dominto, [ Lib. 2. c. 5. fol. 11. b. ] s. that gifts though 
commenced, are of no force if they be not completed. And 
in this caſe the gift was not completed for two reaſons; one, 
becauſe it may happen that the woman, who was the third 
perſon, may diſagree to this gift, and then the gift is imper- 
fect; for ſhe is not compellable to take againſt her will, 
(9) Alſo in caſe the woman die before her marriage, or 
| . into religion, and become profeſſed, or chooſe never to 
88. 39. H. 6. 44. b. marry, then again ſhe can never have the money. And this 


Dt ara BALDWIN afterwards allowed. For when a man makes 
ſuch ſort of conditional gift of his mere will and good plea- 
ſure, and delivers the things into indifferent hands to keep for 
the uſe of a ſtranger, ſtill before the condition is performed differ 
the bailment is revocable. (10) For if a man deliver to his coun 
ſervant, on new year's day, a golden cup, to give as a new deny 
year's gift to a ſtranger, clearly he may countermand this, ſtran 
notwithſtanding the gift, for this was not a gift perfectly exe- | the | 
cuted. And there is a difference, when a man makes a gift if th 
a 5 . 
Finch. 9. a. or bailment to give to a ſtranger upon a conſideration or : * 
former duty. As if I ſay that J. S. has enfeoffed me of cer- o 
tain land, and, in recompence thereof, I give him this money, uſe : 
$3.3. 3. 11.4 SO, 5 
N and bail it to a ſtranger to give it over, I cannot counter- 50. 
mand it, becauſe this gift does not take effect as a pure gift, chatt 
but as a ſatisfaction. (11) And the law is the ſame when of ge 
LI. Str. 165. ] . | ; | : * 
18. E. 4. 18. b. 2. 13. a thing is delivered in conſideration, ſatisfaction, or recom- P J 
2 e pence of another thing, there he cannot countermand. And void, 
* | 49. b. | fo here, if the caſe had been that the bailor had * been to > 
credt 
(10) M. 4. Fac. ꝙ Turberville plaintiff in the Exchequer againſt Porter, in an action cf baden 
account; the defendant pleaded, that the plaintiff, being in debt to the Far! of Pembrote 
in the ſawe ſum, gave him the ſum to pay, and that on ſuch a day he paid it. Plaintiff 
replicd, that before the day he countermanded ; the defendant demurred thereto. And f (1s 
the opinion of the Barons was, that he might countermand it, for he might himſelf have oo 
paid it ſince. ular 


(11) M. 31. & 32. Ex. Clarke v. Archdale, [2. Leon. 30. 89.] in the Exchequer, i 
was adjudged, that if I owe to A. one hundred pounds, and deliver to B. divers goods in 
ſatisfaction of the one hundred pounds, the property is immediately altered, and B. ma) ſell 
the goods. 


[ be 


Eaſter Term, 33. Hen. 8. [ 49. b.] 


de bound by covenant in conſideration of a marriage pre- 

cedent to pay ſuch a ſum, then could he never revoke it; 

for this alters the property immediately ; but it is otherwiſe 

of a mere gift without any cauſe precedent. (12) And he Cro. 120. b. 6. Co. 

faid, beſides, that in the eighteenth year of the now king, a - Ci ea. 

man made a feoffment to perform his laſt will, and his will 8. a. 20. H. 7. 1. a. 

was annexed to the charter of feoffment, and livery of ſeiſin 81 * 

thereupon made accordingly; and it was adjudged, that he 5: Oo. 99. 

may alter and revoke this will, although it took effect upon * 

the livery, &c. (13) BAL Dpwix, to the ſame purpoſe; 

for here there was no gift executed, but only executory, and 

therefore he may revoke it; as if a man make a letter of 

attorney to make livery of ſeiſin, he may revoke it at his 3+ * py 3 = 

pleaſure: and alſo it appears expreſsly, that it was agreed 481. 160. 

between them at the time of bailment, that whenever the 

bailor re- delivered to the bailee a bill ſealed, witneſſing the 

ſaid receipt, that he ſhould then have back the money; this 

expreſſes the intention of the bailor, that ſuch gift ſhould be 

revocable at his pleaſure. (14) And further, he ſaw no 

difference between this and the common caſe, unleſs on ac- 

count of thoſe words © to the uſe and behoof; for none can 

deny, but that if a man bail a thing, to bail it over to a 

ſtranger, the bailor may at his pleaſure countermand it before 

the bailing over. And this would be the fame caſe here, 

if thoſe words “ to the uſe and behoof” were omitted. 

(15) And he thought that thoſe words did not alter the caſe, 

for the property of money cannot be changed by words of . = BY 3 

uſe and behoof: and this is proved by the ſtatute made 10. b. Raſt. Tit. Exe- 
. cution, 5. Dyer, 295. 

50. Ed. 3. c. 6. of fraudulent gifts made of goods and 192. 22. a. 

chattels to defraud creditors ; the law before was, that a gift n 

of goods to the donor's uſe ſhould not be good, but the pro- 288. 334. FE 

perty was immediately in the donce ; and this word « uſe” is 

void, or otherwiſe the ſtatute had been made in vain; for if [2. Vern. 203.] 

the property had remained always in the donor, then the dat. Ap 

creditor might have execution of them, although that ſtatute n 


4. Burr. 2237. ] 
Pad never been made. Wherefore, &c. 


(15) A man gives chattels by deed, and dclivers the deed to the uſe of the donee, the 


Foods and chattels are in the donee immediately before notice or agreement, 3. Co. 26. b. 
biler's and Baker's Caſe. 


* Michael- 


[ 50. a. ] 


Whether by the ſtatute 
7. H. . e. 295. ei- 
tabliſhing the court 
of augmentations, the 
grant of the office of 
ſteward in that court 
be good, if ſealed only 
with the great ſeal ? 


[ See Termes de la Ley, 
68]. 

7. Eliz. 232. b. 11. 
Co. 57. b. 1. Keble, 
643- 

22. H. 6. 22. 2 4. 
Mar. 135. b. 

x1, Co. 64. b. 63. 59. 
Raſt. Court, 1. 

10. Z. & 7. & 


5. Car. Cro, 171. 501. 


Cro. go. Hob. 173. 
Mo. 658. 43. Aff. 22. 


Dy. 19, 

38. H. 6 18. a. Plow. 
113. b. 206. 155. b. 
Hob. 173. 
[Cowp. 297. 4. Term 
Rep. 109. Com. Dig. 
Parliament, (R. 9. 10.) 
2. Hawk. P. C. 9. 18.] 


* Michaelmas Term, 
33. Hen. 8. 


Earl of Southampton's Caſe. 


(1) N OTE, That the honor of Petworth in Suſſex, by 

act of parliament, is within the ordering and ſurvey 
of the court of augmentations ; and the king, by bill, aſſigned 
and granted the office of ſteward, and divers other offices of 
the ſaid honor, to the Earl of Southampton for life; which 
bill paſſed the great ſeal in chancery. And whether this grant 
under this ſeal was good or not, was much doubted, inaſ- 
much as there is one clauſe in the act of eſtabliſhment of the 
court of augmentations, made 27. H. 8. [c. 27.] (2) & That 
« all grants and letters patent to be made for term of life or 
tc years of any office concerning the lands of that court, ſhall 
cc be made and written by the clerk of that court, and ſealed 
« with the great ſeal of that court; and that ſuch grants ſhall 
« be good againſt the kin, &c.”” without any words of re- 
ſtraint, . © and not by any other clerk.” (3) And many of 
the Serjeants thought, that the moft ſecure way would be to 
have it under the ſeal of the augmentations, becauſe this 
word « hall” is obligatory, and in ſome ſort compulſory; 
but ſome thought the grant under the ſeal of the chancery 
good enough in law. For BROMLEy ſaid, © that if it be 
« enacted by parliament, that the youngeſt ſon ſhall have 
« appeal of the death of his father, that ſhall not exclude the 
« eldeſt from his ſuit, becauſe there are no words of re- 


ſtraint.“ See a ſimilar caſe, 3. & 4. P. & A. fol. 135. b. 


cc 


(2) But by a clauſe in the ſtatute, it ſufficiently appears, that a grant under the great 
ſeal is good, for in the act there is a proviſo that tenure in capite ſhall be reſerved in ail 


grants of any inheritance made by the great ſeal, Pulton Stat. 618. b. 
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Michaelmas Term, 33. Hen. 8. 


Saccombe's Caſe, 


(4) JN B. R. was this caſe :—A woman had poiſoned her 

* huſband in Devonſhire, which offence is made treaſon 
about the 31ſt of Hen. 8. [22. H. 8. c.g.]; and by tne ge- 
neral pardon granted by parliament in the 32. H. 8. [c. 49.] 
this offence was pardoned. Now the fon had brought appeal 
of murder againſt th: wife; the queſtion was, Whether this ap- 
peal lies? And ſome thought, that becauſe the offence is made 
treaſon, it mergeth each leſſer crime, as the crime of murder, 
which was before at common law, and ſo the offence is not 
puniſhable as murder but as treaſon, and ſo no appeal lies. (5) 
But ſome were of a contrary opinion, inaſmuch as the firſt of- 
fence is not tolled by the augmentation of the puniſhment of it, 
but always remains; as to hunt in parks is now made felony, 
yet the offence may be made treſpaſs at the pleaſure of the 
party, &c. But * the opinion of the Judges was (ut audivi), 
that the appeal was not maintainable. See T. 3. H. 7.[10.a.] 
a ſimilar matter, and M. 7. Elix. fol. [235. a. poſt.] 


J 50. a. ] 


Where poiſoning was 
made treaſon, and afrter- 
wards a general pardon 
paſſed, no appeal of 
murder lies. 


Stanf. 10. a. 59. 1. R. 
3. 4. 4. repealed by 1. 
E. 6. c. 12. and 1. Mar. 
e. 7. 


18. E. 4. 2. a. Sty. 147. 
3. Inſt. 20. 6. Co. 


13. . 2. H. 7. 10 b, 
31. H. 6. 15. b. Iver, 
69. 


Pulton, 162. a. Finch. 
69. fol. 6. | 
14 H. 7. 10. b. 46. 
47. E. 3. 12. 10. b. 

e. 
[ Foſt. Cr. Law, 324, 
325. 1. Hawk. 133. 
note (3)] 


(4) The reaſon as it ſeems to me is not becauſe the treaſon extinguiſhes the murder, for 
I underſtand that the king, at his election, may indift him for murder or treaſon ; but the 
reaſon is, inaſmuch as the life of man would be twice pur in jeopardy ; and the king _ 
entitled by matter of an higher nature, his remedy ſhall not be obſtructed by the ſuit o 
the party. 2. R. 3. 10. b. % n One was indicted for miſpriſion of felony, where it ap- 

ared that rhe offence was fclony, and well, becauſe felony includes miſpriſion. Stamf. 37. 


. H. H. P. C. 652. 708. 


A wife killed her huſband, the king pardoned all treaſons, the ſon's appeal is gone. 


Stamf. 59. d. 


————— ..... — —U2ů—— 


(6) T HE caſe in B. R. was this: — A man was con- 

demned in debt by a verdict paſſed at ne privs ; 
and he paid part of the debt to the plaintiff, who gave an ac- 
quittance of the ſum received in theſe words, Received ten 
* pounds in part of payment of a more ſum, wherein + the de- 
* fendant was condemned by judgment given by the Juſtices 
* of afize in Derbylhire,” where in truth the judgment Was 
given in banc? (ut ohortet). And it was moved, Whether this 
acquittance on account of this mitrecital was ſuricient in law 
to found an aud;ta querela, becauſe the plaintut hd ſued out 
a capias ad fatisfaciendum? And it ſeemed not, for no ſuch 
Judgment was given. (7) For if I releaſe all actions which 


I have by reaſon of a will, and I am not exccutor, that re- 
+ Orig. 1 am. 
Vor. I. L 


An acquittznce in theſe 
words, Received ten 
pounds, in part of pay- 
ment of a mere tum, 
« wherein defendant 
« was condemned / a 
t ju gment given ty the 
« F:.ſeices of vi frius, 
is not a good relcaſe to 
found an ardita guerei.:y 
ſhould the plaintiff ſue 
out execution upon the 
judgracnt ſor the whole, 
for it is not true, judg- 
ment being given in 
barc. 


[ 50. b. ] 


Michaelmas Term, 433. Hen. 8. 


14. F. 4. 2. a. 48. E. leaſe is void to all intents; and ſo if I releaſe all the right 


3. 18. a. 8. H. 6. 39. a. 
2. Co. 33. a. Plow. 161. a. 
14. H. 8. S. p. 9. Plow. 
375. . 7. E. 6-87. 4. 
2. E. 4. 27. b. Plow. 
191. b. 7. E. 6. 80. b. 
20. Aſſ. 8. 3. Co. 10. a. 
IC. 113. a. Plow. 170. 
169. 8. Co. 154. b. 
1. H. 7. 14. b. Dyer, 
376. b. Br. Relt aſes, 49. 
{ Carter, 150. 1. Term 
Rep. 704. Shep. Touch. 
245, 246, 247. 75. 
Bac. Ab. Releaſe, L.] 


In appeal of murder, 
the writ being to “ an. 


« fever A. B. oth-revife 


& . C. brother ard heir 
4% of the deccaſcd, is 
bad. The add.tion 
ſhould be to the name 


and not to the ia: 


difius., 


B. N. C. 49. 

qo. H. 6. 5. a. 6. H. 7. 
e. A. 1. And. 36. 
Winch. 27. Dyer, 40. 
11. K 21 


& 110. . 1. E. 4+ 


1. 2. Long Sto. E. 4. 
141. 


[z. Hale, 187. 188. 
fz. Hawk. 263. 325. | 


which I have in all the lands which J. S. hath by diſcent, and 
he hath nothing by diſcent, the releaſe is void, becauſe it i; 
uncertain, and named in generalty. (8) But Hox wood, 
Attorney General, ſaid, that if I releaſe all the right which | 
have in Ihitcacre, and name the land in certain which ] 
bought of ſuch a one, and in truth I bought it of another, yet be- 
cauſe the land is certainly named firſt, the releaſe is good 
notwithſtanding-a miſrecital afterwards, but when it is made 
general it is otherwiſe. And fo there is a diverſity, See 


accordant, M. 2. E. 4. [29. b. pl. 36.] 


_ — ——————  —  — 


Warneford's Caſe. 


(9) WA ARNEFORD of the Temple was ſued upon an 

appeal of murder brought in the county of 
Ililts ; and the writ was, “ To anjwer A. B. alias ai? AC. 
« brother and heir to him who was murdered.” And it alſo 
appeared upon the count, that the ſtroke was given in the 
county of its, and that he languiſhed three weeks in D. 
in the county of Buchs, and there died, and ſo the aforeſaid 
aefendant, on the day and year aforeſaid, at C. aforeſaid, fele- 
nievfly did Fill and murder. (10) And upon this appeal the 
defendant was diſcharged, for the plaintiff is not named 
brether and heir in the ſubſtance of the writ, but only in the 
alias dict“ brother and heir; for his very name, and the name 
by which he ought to bring the writ, ſhould have been put 
before the alias dit”, as to anfwer A. B. brother and heir, &t, 
And allo it was moved, that the concluſion 


alias dict', Sc. 
of the count is repugnaat to the premiſes, for he was not 
murdered on the day on which he was ſtricken for he lived 
after that three wecken. Therefore guære inde bene; for the 


(15) Adjudped often in the time of * xA*, Lief J Ace of Finland, that he ſhall de 
ſuppoſed to have buen Killed where the denh was; and for this reaten tarce of * 
judgments were reveried : and that was allo nieged tor error in the Writ of error brouan 
by. an exccutor of a min attainted of felon ug ünſt the biſhe of London, and theſe judg- 
ments were cited at the bar, and afirfned by the bench: but PoPHAMN, then C070 Jujlach 
ſaid, that he had the ſame cate in his practice about 32. Llix. upon a matter in Halti, 
When he was Attornev General, and that he atked the opinions of the two Chict Juſtices 
and Chief Baron, and they anſwered him, that the indictment was good; that ne kille 
here the blow was; notwithttanding Wray then cited divers judgments in late time. 
And erna k ſaid, that he had ſcarched divers precedents, and the greater part ſupp9! 


the killing where the blow vas given. nd. hd 
Was 500d, and therefore no error. H. 36. EI. in B. R. [Cro. Eliz. 739.) 


And therefore they held clearly, that either v? 


Judges 


Jud 


tac 
firſt 
dil. 
firſt 
allo, 


K 2c. 
« wh 
« 1ſt; 
ce the 
« bi] 
K co: 
in lan 


ment 


defen 


hath 1 
in lav 
by na 
4s th. 
theret 
el ay 
179. 
aſſign 
that ] 


Michaelmas Term, 33. Hen. 8 


Judges and Serjeants were in doubt upon this point. But for 
the firſt cauſe, the defendant was * diſcharged. See for the 
firſt point, 36. H. 6. [28. b ] In debt, where in the alas 
Jiftus the defendant was named of London, and not in the 
firſt part of the writ, wherefore the writ was abated. And 


alſo, T. 30. H. 6. [ 5. pl.] 2. 


Waberley againſt Cockerel. 


Cockerel and one Henry Hutteſt were jointly bound 
in a ſingle bill to one John MWaherley of London, and Huttaſt 
died; and Waberley brought an action of debt in London 
againſt the other alone, and declared upon this bill; and 
the defendant pleaded, that he ought not to be charged for 
the ſaid bill, © becauſe as to part of the money, Hutteſt paid 
« the plaintiff at ſuch a ward in Lendon, and the reſidue he 
« himſelf paid to the plaintiff at the ſame place at another 
« time, which the plaintiff received in full ſatisfaction, &c. 
«and delivered the fail bill obligatory in the name of an 


« afterwards the plaintiff took from him by force and arms 
« the ſaid bill; and fo the ſaid detendant ſaith, that the ſaid 
bill 1s net his deed; and of this he puts himſelf upon the 
country, &.“ And to this plea the plaintiff demurred 


in law. (13) And now it was argued by STAMFORD and 
90 BROMELEY, Serjeants, for the plaintiff, that the plea was bad 
Jon tor ſeveral cauſes; as well becauſe when a man pleads pay- 
not ment in the ſame county where the action is brought, the 
red defendant {hall rely upon the debet, Sc. as alſo becauſe he 


hath not ſhewn acquittance of the payment; for the maxim 
in law is, that a fingle bill cannot be avoided and anſwered 


* by naked matter, but it muſt be by matter of as high a nature 
4 4» the obligation is, s. by matter in writing. (14) And 
fla, therefore in 4. H. 6. [ 17. b. & 5. a.] it was adjudged, that 
4 a award was not a bar in debt on bond; and in 11. H. 4. 
5 79. b.] a man was condemned in arrearages before auditors 
poſed alſigned; and in debt brought for the arrearages, he pleaded 
r W3) 


that he made the bond to the plaintiff for the ſame debt; 
L 3 


and 


*[ 51.4] 


Plow. 262. a. 4. Co. 
42. a. 47. a. 
4. E. 4. 10. a. Dyer, 


173. b. Er Brief, 418. 
(2. SYS, . 


2 Hawk. P. C. 328, 


329. Leach's Caſ. Cr. 


L. 355. 


(12) IN B. R. the caſe was as follows: One Edmond To an action upon 2 
bond, it is no plea, thut 
it <vas re- d livered in the 


name of an acquit tance to 
defendant, ſo non oft face 

tum; re-del:very 1s ng 

acquittance. 


9. E. 4. 24. b. 12. H. 
7. 3-2. Palm. 287. 

5. Co. 117, 

6. E. 4. 4. b. 


« acquittance of that debt to the ſaid defendant, by reaſon of 
« which the ſaid bill hath totally loft its force and effect; and 


1. H 7. 14. b. 9. H. 6. 
37. b. 22. 37. H. 6. 
52. 14. 43. E. 3. 24. 4. 
5. H. ** 5. H. 7. 
13. b. 


Ante, 25. b. 9. E. 4. 
53. a 43. Af. 18. 
20. 22. 28. 33. 37. H. 6. 
16. a. 13. b. 6. a. 3. b. 
10. b. 28. H. 8.25. b. 
1. H. 7. 16. 4. 1. H. 8. 
7. A. N 11. 

As 


[Cro, Jac. 377. Cro, 
Eliz. 455. 5. Com. 
Dig. 255.] 


Br. Arbitrement, 25. 


28. H. 8. 2 1. b. 6. Co. 
44. a. 3. H. 6. 55. 2, 


n 


"FE } Michaelmas Term, 33. Hen. 8. 


AHA 4 2. it was holden no plea, becauſe the firſt debt was not changed 


T by the bond. (15) And in account upon receipt by inden. 
ds. E. 4 51. . 3). H. türe, tae defendant ſhall not plead againſt it wngues ſon re. 
6. 95 5. H. 7. ceiver, Sc. And in a writ of annuity, payment is (a) plea, 
W if it be granted out of the land, otherwiſe not. And although 
the truth be, that the plaintiff is paid his money, {till it is 


4 " 3 44-2. 18. H. better to ſuffer a miſchief to one man than an inconvenience 
. 7 2 . — 

| to many, which would ſubvert a law: (16) for if matter in 
17. E. 3: 44 4 1. H. 


6. 4. Perk. fol. 32. writing may be fo eaſily defeated, and avoided by ſuch * ſur. 


2 [ -1.b ] miſe and naked breath, a matter in writing would be of no 
5 * . 8 . 
greater authority than a matter of fact; and beſides this bill 


{ 13. Vin. Ab. go. pl. 9. : 1 5 
cannot be an acquittance, becauſe it is not made in the name 


in notes, and 91. 


of the obligee, nor are there any words of acquittance : be- 


ſides it cannot be the deed of the obligee, for a deed that was 
once good, can never have two deliveries, for the ſecond 


[Shep. Touch. 58.) 
delivery is utterly void to make it the deed of the party. 


(a) See 1. Vin. Ab. 195. plca 10. that the word 9 is here omitted by miſtake, but 
it is ſo in every edition. 


__—— —— c—A—__—_—____——_—_— — —  ____r 


— ü —— 


Tenant in tail before the 


Aatute of Uſes made a (17) T7 ENANT in tail defore the ſtatute of Uſes [27. 


r H. 8. c. 10. ] made a feoffment in fee to the uſe 
himſelf and his heirs, ; f ; 
and then a leaſe, reſer- of himſelf and his heirs, and afterwards he and his feoffees 


ingrent, and after th ; 
eden dicd; this tos made a leaſe for years, rendering rent; and after the ſtatute 


ſhall not be avoided by paſſed, the tenant in tail died ſeiſed, and his iflue aliened the 


a grantee of the iſſue | 
who aliened without land by fine before any entry made upon the ter mor, or any 


entering. receipt of the rent, and the alience accepted the rent: Q ere, 


34. H. 8. Br. Remit- : 3 
der, 49. core, Dyer, If after this he can avoid the leaſe? And as it ſcemed by the 


(17) M. 41. & 42. Elig. C. E. Green ve Wiſeman, { Nox, 53. Owen, 86.] that cefiuy que: 


uſe hath ſuch ſciſin before his act ua! cut ry; L927 pon Ik 1:e Nay MA ntain ale. 

M. 41. & 42. Flix. A. leſſec for life, remainder to B. in tail; B. leaſed to C. for years, to 
commence after the death er A. — I. afterwards ſuffered « column recuvery to D. and died; 
the leaſe for ycars 13 goo againſt D. 

By NOx, in his lecture, it Was faid to be adjudged, AT. 6. & I. Fiz. A. woman tenant 
in tail acknowledged 2 ftatute, and took huſband, had iffus, and died; the lands may de 
extended in the hands of the tenant by the carteſe, at. d in the nands of the iſſue in tat 
(if the tenant by curteſy ſurrender): during the life of the tenant by curteſy. And it 
{cemed to him, that if the tenant in tail had made a leaſe for „ars, rendering rout, it thould 
not be extended on the ſtatute after the death of the conyſzr in tile hands of the leſec, 
bucaule the iſſue ſhall loſe the rent, but otherwiſe no reit were ersterved. : 

If renant in tail make a leaſe for forty Years to commence ten VCurs ufterwards, and die, 


and the iſfue, within the ten _vears, enter, and mike a feocfment; the revffee, ut the end o?! 


* 


b. lat Edit. and note 2. there. Sed vide Salk. 328. Carth. 265.) Plowad. fol. 437+ 4 


Difference was over-rylcd in Bridgman's Cale, M. 43. Face Ui. Rol. Rep. 260.) 4 
COoYEN Tux ſaid. | 


the ten years, hath his election either to make this leaſe gwvd, ur to s vid it. [Co. Litt. 46. 


better 


Michaelmas Term, 32. Hen. 8. 


better opinion of the Judges of both Benches, except Saux- 
nDERS, the alienee ſhall never avoid it, whether he receive 
the rent or not; for the leaſe was not merely void by the 
death of tenant in tail without actual entry made by the iſſue; 
otherwiſe it would be of a rent granted: as in the caſe in 
Littleton F. 660. Co. Litt. 349. a.] of the feoffment of 
tenant in tail to his eldeſt ſon within age; and when he came 
of full age, he mace a leaſe for years, and then the father died, 
ſo that the ſon is remitted ; ſti:] ſhall he not avoid his leaſe as 
ke ſha!l the grant, by BRoMELEY,—Note the diverſity. 


——— ———..ñßĩÄ5—v¼7:— 


18) NOTE this diverſity for law by SHELLEY: If a 


man make a leaſe for a term of years rendering 


£5 


23. b. 54. a. 77. bh. 
I29. 191. 3. Leon. 154. 
Bridg. 27. 7. Co. 9. a. 
1. Co. 48. b. 1. Rol. 
Rep. 403. Dyer, 46. a. 
252. b. 337. b. 7. 14. 
43. Aſſ. 19. 3, 4, $- 
8. H. 7. 14. ©. KK. 
3. 26. a. Mo. 315. 
Pridg. Rep. 98. 7. Co, 
14. a. 2. Bulſt. 44. 
Lit. 147. b. 

[4- Mod. 5. 3. Bac. 
Ab. 311, 312. Dougl, 
50. Cowp. 482. 1. 
Term Rep. 86. Co. 
Lit. 215. a.] 


— 


Condition, that for de- 


fault of rent paid, a term 
ſpall ceaſe 5 it is neceſſary 


rent, and if the rent be in arrear for the ſpace of one month to make ademand of the 


next after the day of payment, that the term ſhall ceaſe ; if 
the rent be arrear ſor the ſaid ſpace, the leſſor cannot enter 
into the land without demanding the rent upon the land, for 
there the rent is payable of right; but if the rent in this caſe 
be reſcrved payable at another place out of the land, then the 
leflor may enter without making demand pon the land, be- 
cauſe it is not payable there. See more concerning it, 


H. 4. & 5. E4. 6. poſt. fol. [ 68. a. b.] 


rent upon the land; ſe- 
cus, if it be reſerved 
payable off the land. 


8. H. 7. 19. & 4. 
Mar. 127. b. 20. H. 6. 
30. . /. E. 3. 2. 
Dyer, 222. a. 4. Co. 
73. a. Plow. 71. a. 

[Co. Lit. 201. b. 202, 
S 146 2. 4 es. 
264. Dougl. 486. Cro. 


Jac. 145. ] 


(15) E. 42. Lliz. 5. k. ꝙ New. Keyrrorth, by Gawpy. It is not requiſite to make 
any demand when the payment is to be made at à place out of the land: contra, by PorhaM. 


——:— 11 — 
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* Hilary Term, 
33. Hen. 9. 


2 — 


3 


(20) HERE are two coparceners, and one of them 

made a leaſe for a term of years of that part 
which belonged to her; and then the other brought a writ 
of partition againſt the leſſor; and partition was made. In 
this caſe, guere, if the part allotted to the leſſor be leſs 
than the part of the other, What remedy for the termor ? 
And ſome thought that there is no remedy for him, but he 
muſt remain contented with that which his leſſor hath, But 
if the partition had not been by writ, then ge. 


L 3 


If a parcener have leaſed 
her ſhare, and upon a 
writ of partition if too 
little be allotted to her, 
the leſſee hath no re- 
medy ; ſccus, perhaps, on 
partition without writ. 
2 1. E. 4. 57. N. B. 62. G. 
1. Inſt. 46. a. cont. 34. 
Aſſ. 15. 26. H. 8. 2. b. 
5 Cd: 116. a. Flow. 
Quære 12. a. 21. b. 


[. Rac. Ab. 449. * 


Eaſter 


L . 4. 


The king cannct dif. 
penſe with future acts 
of parliament 3 though 
he may with things in 
future whereof he bath 
the inheritance. 

3. Bulſt. 5. 11.Co. 86. a. 
4. Co. 35. b. 2. Keb. 426. 
. 2. 11. H. 7. 3. A. 
6. b. 12. a. 3. Keb. 144. 
Raſt. Tit. Braſſe, 2. 


J Bac. Ab. Prerogative 
(0 7.).J 

11. Co. 86. Ro. 1 53. 
J. Sid. 6. 1. Roi. Ab. 
198. Dyer, 48. b. 54. 
56. 7. Co. 36 b. 2. 
K. z. 12. a. Plo. 3a. a. 
$9. a. 331. b. 2. Keb. 
783. F. Grant, 9. Dier, 
108. a. 19. go. H 6. 
. L. 
44 b. 6. H. 7. 5.3 


Eaſter Term, 2 
24. Hen. 8. 


(1) TIE king had granted to one a licence to export bell 

metal out of the kingdom, nonob/tait” the flatutes 
then made and thereafter to be made; and after the licence, 
5. at this laſt ſeſhons of parliament [ 33. II. 8. c. 7.], it was 
enacted, that no perſon ſhould export bell metal, &c. after 
the firſt day of April laſt under a certain penalty: Whether 
the licence by this act was revoked? was a queſtion aſked 
of the Judges of the Bench. (2) And it ſeemed to Baty. 
WIN and SHELLEY that it was, for he is a party to the 28; 
and the king cannot diſpenſe with a new law to be made by 
act of parliament before that the act be made (a), as he 
may in things in future of which he hath the inheritance; 
as if he grant to one to be diſcharged of all taxes and ſub- 
ſidies to be granted, that is good. Quæ re. Simile, M. 34. 


fol. 54. [Ca. pl. 17. poſt. ] 


38. H. 6. 10. b. 2. R. 3. 4. a. Dav. 14. b. | 4. Bac. Ab. 205. Cewp. 108. 


(1) GLanviL of L:ncoln's Inn, in his readings Lent 1629, ſaid, that he had ſeen 2 
tent granted to one, that he ſhould not be compelled to be a ſerjcant, or a judge, or a 
38 And he took this difference: ſuch things Which belong to the king to make, as 
to be a judge or a knight, the king ma, diſpenſe with; but of ſuch things as are in the 
election of the people, although the king ſends the writ to the ſheriff or coroner to clect 


— 


(a) By 1. V. S M. ſeſſ. 2. c. 2. 8 12. it 
is enacted, That from and after that ſetlion 
of parliament, no diſpenſation by n 06- 
ante of or to any ſtatute or any part thereof 


* [ 52. d. 7 


If tenant by knight · ſer- 
vice make a gift in tail 
reſerving rent, the conee 
ſhall hold by knight- 
fervice and the rent. 
„„ Perk. 
637. 660. 3. Aff. 9. 
49. E. 3. 10. a Dy. 
19. b. 147. a. 6. Co. 
7. 2, Cro. 123. a. 4. 
Co. 80. Lit. 291. 26. 
Aſſ. 66. | 
3. AM 8. 19. E. 2. F. 
Avowry, 224. 49. E. 3. 
10. a. Foſt. 299. 33. 


2 knight of the ſhire or burgeſs, he cannot diſpenſe with it, [ 2. Hawk. P. C. 351, 552.) 


-— — — ww 


ſhall be allowed, but that the ſame thall be 
held void, and of no effect, except a d ſpen- 
ſation be allowed of in ſuch ftatuic, &c, 


| Cod Cr — „— — 


(3) A MAN held by knight-ſervice, and at this day made 


a gift in tail reſerving to him and his heirs ten ſhil- 
ings, without other words: Whether the donce ſhall hold of 
the donor by knight-ſervice and ten ſhillings? was moved by 
BROMELEY. And SHELLEY thought * that he ſhould hold 
by both, for one of them the law hath reſerved, s. the ie 
nure by knight-ſervice, without any words; and the ten 
(hillings is added to that by the ſpecial refervation of the 
party (a). Quære the law; becauſe BromELEy and others 
were of the ſame opinion, tamen guezre. See + T. 6. M. fol. 


(a) But if the reſervation had been of 
fealty and rent, the donce ſhould have held 
the land in ſocage by fealty and rent, and 
not by knight-ſervice, for the ſpecial reſer- 


would have created. Co. Lit. 23. a, But 
by 12. Car. 2. c.24. all ſorts of tenure, ex 
cept frank-almoign, grand ſerjeanty, and 
copy hold, arc now turned into free and com 


vation excludes the tenure which the law | mon ſocage, 


— 


Fitz william's 


(4) * 


nary 
term 

ment 
« div 


« chu 


« the 
« all 

« cel 
« rati 
«K wh 
to the 
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Sheer 
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Eaſter Term, 34. Hen. 8. [ 52. b.] 


F itzwilliam's Caſe. 


HE parſon of a church made a leaſe of his rectory A leaſe made by the 
(4 FT parſon for forty years, 
for a term of forty years; and the patron and ordi- is confirmed by the 
nary made a confirmation of the grant, and leaſe, for the omg 8 = 
term of twenty years immediately enſuing the commence- OY or not ? 
ment of the term, * theſe words: & and we Stephen, by ———— 
« divine permiflicn' biſhop of Mincheſter, ordinary of the 5. co. $1. a. 

« church of S. the granting and demiſing aforeſaid, and alſo 

« the indenture annexed to this writing of confirmation, and 

« all things therein contained, for ourſelves and our ſuc- 

« ceflors, as much as in us lies, to the aforeſaid J. S. do 

« ratify, approve, and confirm by theſe preſents ; in witneſs 

« whereof, &c.” (5) And this was annexed in a ſchedule 

to the indenture of leaſe. And the like confirmation the ,, E. z. F. care. 
patron made in the firſt perſon, 's. «© and I, &c.” And by 617. Lit. 119. b. Lit. 

122. 

the opinion of ſeveral, this confirmation is good for the en- g | 
tire term of forty years: but many held the contrary — And (2. Black. Com. 3:7. 
this was the caſe of Mr. Fitzwilliams for the rectory of *. 3- Bac. Av. 3Þ4-] 
Sheen in Surry. See a ſimilar caſe T. 2. M. + fol. anda 


good caſe of that A. 16. Elix. fol. [ 336. b. 339. a. pot. ] 


R 


Trinity Term, 
34. Hen. 8. 


* 1 —_ 
n 


The King again/t Edward Muſchampt. L * 53-2} 


) JN the exchequer a jury appeared upon an iſſue joined A man makes a feoff. 

; ; ment to be re- enfcoffed 
. in an information upon the ſtatute 23. of the now „hren and his fig 
King 32. H. 8. c. q.] for maintenance and buying of pre- wife, remainder to his 


. „ ; fourth fon n tail, re- 
tenced titles, where the iſſue was, that the defendant did not erer his eldeſt fong 


buy, &c. againſt the form of the ſtatute. And it was given and afterwards makes a 
. : . . new fcoffment to be 
1 evidence for the king by MoLinevux Serjeant, and Hox- rer enſeoffed to himſelf 


wo0D Attorney-General, and BR aDsHAw Solicitor, that one adh. fecond wite, re- 
17% ; ; ; mainder to his eldeſt 
Mu champt was ſeiſed of the land comprized in the infor- fon in tail, and then 


5 | ; d.cs ; the iourth fon en- 
mat * Ao 
on, and enfeoffed two men upon * condition to re-enfeoff , V hether the eldeſt, 


him and his wife for life, remainder to one William M. 8 H. 8. 2 
| | ithout wan Buy a preten 
his younger ſon, in tail, with divers remainders over (without . to the eitate? 


ſhewing to what perſons), and the eſtate was executed ac- Cs. Lit. 369 a. ö. 


6 


[534] 


Trinity Term, 34. Hen. 8. 


cordingly. And afterwards Muſchampt ths father made 1 
new feoffment to the firſt feoffees, upon condition that they 


ſhould re-enfeoff him and his ſecond wife for life, remainder (11 
to Edward, another of his ſons, in tail, &c. which ſaid 
Edward was defendant in the information: and he procured upc 
the deeds of the firſt eſtate to he cancelled, becauſe he was on 
not the next immediately in remainder by them; but the No 
fourth ſon is in the remainder by the firſt deed. (7) And after wat 
the death of the father, tenant for life, Milliam, who was in wri 
the firſt remainder, entered and took the profits. And the the 
ſaid Edward bought the title of a man who was not in and 
poſſeſſion. And becauſe the firſt deeds were cancelled, they or | 
ſhewed to the Court a copy which was the draught of it, but 
and written by the defendant himſelf, by which it appeared poſ 
on the face of it, that the ſaid Edward, who was the de- as 
fendant, was remainder man in default of iſſue of illian. the 
11 (8) And the defendant offered to demur to this evidence; all 
5. Co. 104. a. and the king's counſel refuſed it, becauſe in giving their pla 
8 evidence they made no mention of the laſt remainder, but ſuit 
omitted it, although the writing they produced ſpoke of it. of 
And upon this there was much contention whether they wri 
could waive that; but at length the Court charged the jury nec 
to enquire of the whole matter, and to find it, and upon ſuch ord 
3. E. 4. 26. 2 Plow. finding the Court would adjudge upon the law, s. whether gar 
-. 1 8 a. 322. a. he in the laſt remainder may buy a pretenced title by the pro- pla 
viſo which is com ained in the ſtatute, s. that every perſon giv 
being in lawful poſſſffon by taking of the yearly farm, rents, tha 
or prefits, may buy or obtain any pretenced title, &c. (9) the 
9. 14. E. 3. 28. 27. 9. And here when Hilliam, who was in the firſt remainder, dic 
16. 36. Aff 20. 16.4. entered after the death of his ſatner for the forfeiture, he two 
41. Aſſ. 1. Pow. 88. a 6 : 
dercſted all the new remainders, and re-continued the an- (16 
Dyer, 191. cieat ones; and therefore it was ſaid by the defendant's 
counſel that he had not offended againſt the ſtatute, becauſe by 
Pro. Remitter, 4. Lit. he in remainder and the particular tenant make only one de 
150. b. 39: 50 E. eſtate, and the ſeiſin of one is the ſeiſin of the other. But A7 
30. 21 43. Aſſ. 45. f faid 
the king's counſel thought the contrary was clear: (10) For bv 
by the buying of the title of the particular tenant, he in- ( 
tended to defeat all the firſt remainders. And alſo the in- avs 
*[ 52. b. ] tendment of the ſtatute, as appears by the words, ought to pl 
be * taken, that he who may buy a pretenced title ought to Ra. 
Wn PL C597] i poſleſion by the taking of the annual profits and reno bom 
Co. Legen b. Flow. which he in remainder in this caſe is not. Ideo guære. 4 


351. 
29 Ap" Rolte 


cy. GY - UP . A my = ; war 


— TP — 


Trinity Term, 34. Hen. 8. 


Rolfe, Widow, againſt Hampden, Knight. 


(11) AT was brought in the Bench between 

Rolfe, widow, and Hampden, Knight, in Eſex, 
upon a verdict given againſt the plaintiff in a writ of entry 
on a diſſeiſin brought againſt the ſaid defendant by the ſaid 
Relfe ; and for evidence the laſt will of one Butler (who 
was a man learned in the law) was ſhewn in an old paper- 
writing without any probate in the ordinary's court, although 
there were in it alſo teſtamentary diſpoſitions, as legacies, 


and the making of executors, and without any ſubſcription 


or ſeal. (12) And to prove this will were three witneſles ; 
but two depoſed upon the report of others, and the third de- 
poſed of his own knowledge, and his name was in the will 
as a witneſs ; but the land had been in other hands, againſt 
the will, for twenty years and more. And notwithſtanding 
all theſe proofs, the jury gave a privy verdict againſt the 
plaintiff and the will, by which means the plaintiff was non- 
ſuited. (13) And there it was agreed for law, that a will 
of lands may be well enough proved by witneſſes without 
writing or probate before the ordinary, whereiore it is not 
neceſſary for a will of lands to be in writing and under the 
ordinary's ſeal 3 quod nota (a). But the jury paid little re- 
gard to the teſtimony aforeſaid. (14) And there it was alſo 
plainly holden to be law, that the plaintiff in attaint cannot 
give more in evidence, nor bring forward more witneſſes, 
than he hath given to the petit jury; but on the other hand, 
the defendant may give more in aſfirmance of the firſt ver- 
dict. And upon this point there was much contention be- 
tween the counſel, becauſe the plaintiff gave more, &c. 
(15) And therefore it was ſaid by the Court, that it would 


[ 53- b.) 


In attaint, the plaintiff 
cannot give any othey 
evidence than was given 
on the former trial, tho? 
the defendant may. And 
the jury muſt find ac- 
cordingly, if the evi- 
dence given to the firſt 
jury be ſufficiently 
ſtrong to ſupport their 
verdict, tho* they know 
that verdict to be falſe, 
A parol will of Lind de- 
viſable was good at comes 
mon law. 


6. EL 6. 72.4 


16. H. 3. 11 &. 


Plow. 345. b. Perk. 


570. 476. 579. 13. E. 3. 
F. Deviſe, 10. Wen. 7. 


4. Eliz. 212. 2a. 7. E. 
29. b. 3. M. 129. b. 
26. Aſſ. 1. & 12. 27. 
Aſſ. 61. Hob. 227. 1. 
Roll. Ab. 295. P. 1. 


285. 


(15) M. 19. Jac. in the Star Chamber, Adams v. Canon [Ley, 68.], an action brought 
or maintenance in divers fuits, and alleged in particular that he diſburſed money for one 


Powe! in an action which 7 2945s Hood brought againſt him in chancery; and to prove this 
he produced two witneffes : one who was tworn depoſed, that he himſelf knew it to be 
trut; and bein” examined why he would [wear that, anſwered, Becauſe his father had 
faid ſo. And in this caſe much was {aid about the depoſition of witneſſes : Firſt, That if 


ann. 


(a) By 29. Car. 2. c. 3. § 5. Deviſe of exiſt, that muſt be produced, and the ſpiri- 
lands muſt be in writing, &c. Bur the pro- | tual court may be compelled by order out of 


bite is evidence of a will only of chattels,  chancery to deliver it out upon ſecurity. - 


Bul. Ni. Pri. 24%. But where a will of lands | 2. Str. 961. Sed gu. Whether, if the will 

was loſt, LoxD HoLT, in one caſe. 1. Ld. | be loſt, the memorial regiſtered according 
am. 731. admitted it to prove ſuch will | to the proviſions of 2. & z. Ann. c. 4. 6. Ann. 

concerning lands (and fee Bull. Ni. Pri. c. 35. 7. Arn. c. 20. & 8; Geo. 2. c. 6. 

240%); and in another caſe, 1. Ld. Ravm. | might net be evidence? 

732. rejected it. But if the original will“ 


be 


4 


/ 


[ 53. b.] Trinity Terin, 34. Hen. 8. 
be wiſely done to have the evidences written; but hecaufs 
it was not, the Court examined always the witneſſes upon 
their oath, whether they gave the ſame evidence as at firf 
or not. So Mr, SHELLEY, in recapitulating the Charge 
and evidence, admoniſhed the jury to look to the evidence 
which was given, to the firſt jury upon which they paſſed; 
for he affirmed it to be law, that if they had pregnant 
and manifeſt proof and evidence to confirm the matter, al- 
* | 54.4, ]J though that were in fact falſe, and the truth of the matter 
lier, 266.6. was contrary, till they ought not to regard that, * but 
| ought to weigh in their conſciences what themſelves would 
55 _ yr * Have done upon the ſame ſtrong evidence _ the firſt jury 
did; for homines ſunt mendaces, & non angeli, &c. 


ene witneſs depoſe of bis own knowledge of the very point in queſtion, and the other in 
the circumſtances, that ſhall be ſufficient ground for the Judge to paſs ſentence ; and this 
Was faid by MouNTAGUE, Chief Fuftice, but then preſident of the council. Secondly 
That it js not fatisfattary for the witneſs to ſay, that he thinks or perſuadeth himſelf; ard 
that for two reaſons by CuKE : iſt, Becauſe that the Judge is to give an abſclure ſentence, 
and therefore ought to have more ſure ground than thinking; 2dly, The witneſs cannot 
be proſecuted fer perjury z zd, That Judges, as Judges, are always to vive judgment /. 
erndum ulli ot fprobata, notwithſtanding private individuals think utherwiſe. And fo 
Cano was diſcharged. 


Michaelmas Term, 
34. Hen. 8. 


The King againſt Peter Richards. 


by 7 } 7 Pp 1 = : A y 
The aſſignee of the 17) [ 15 enacted by the 4. H. . 9. [ 10 ] 1 Hat ne 
king's patente Capo \ 2 / 7 
plead the letters patend 
without making a #'%- Gaſcony except in Engliſh ſhips, &c. and whereof tae maſter 
fert or them. / | i 6 1 
Raft. Shipping, 8. any mariners are Znglyp, Cc. under pain of forfeiture, And 


(17) The king by bi prerogative may licenſe any one to trade with unlawful commo- 
ditic3 as well as lIawtul, Rot. Parl. 29. H. 6. No. 15 and Claiid. i{nl., IO. II. 5 Thus 
Rico, II. (35 appt ars from the bil Agne d 20. R. 2. Sade cave to merchants Gt Newwo re 
to carry wools and foils to any tor port beſides Cuilus, which was renewed to them 21s 
e. 21. & 3. II. 6. He granted to Dewalt Euren, merchant of Fianna, 4H wyhunte any 
fature in reſtraint, ſixty ſacks of wool, Se H. 4. clipeſed of a great quantity of tin; and 
11. 7. raiſcd prev ſums of money by granting leave to merchants to trade with inward and 
er word conmoditics, as to Alma wr Burge: preat qQuanititics of woud n £29, and a mul- 
titudc of other kind of grain and other forbidden things, as in 25, 21, 22. as appears from 
the dcretment between I. 5. and Dualry. 

II. 3. Tar. B. K. Rot. 128. Information againſt $ Jt:rves, upon the ſtatute 8. Ez. for 
Gipring and tranſporting ſheepſcins; and he pleaded a grant of the queen ELS. anno 37: 
wine C. L. c, to tranſport 2004000 annually for ſen years to come, &c. { 2, Hawke 
Fl. r., , 283% 1 8 | 


— 


the 


perſon thall convey into this realm wines out of 


Michaelmas Term, 34. Hen. 8. 


the preſent king granted to a man his licenſe in the ninth year, 
that he, or his deputies, factors, or aſſigns, might convey, &c. 
in any ſhip, notwithſtanding the ſaid ſtatute, fix hundred tuns 
of wine of Gaſcony, without ſaying any thing of the ma- 
riners, &c. (18) And by the ſtatute 32. H. 8. c. 14. it is 
enacted, That the ſaid ſtatute ſhould be in full force and 
virtue, ſo that from henceforth no perſon ſhall attempt to do 
any thing contrary to the tenor and effect of the ſtatute 
aforeſaid, upon the pain limited in the ſaid ſtatute. (19) And 
now one Peter Richards was ſued by information in the ex- 
chequer for forty tuns imported into the kingdom in Aprit 
laſt paſt, contrary to the form of the ſaid firſt ſtatute. And 
he pleaded this licenſe as aſſignee for the forty tuns, without 
ſhewing the king's letters patent, and alſo without a profert 
of the deed of affignment : but he averred by preſcription, 
that among merchants there is ſuch a cuſtom, that every 
man having a licenſe of this ſort may aſſign it by parol, 
&c. without an averment of the life of the firſt grantee. 
(20) And upon this plea was a demurrer in law, and well 
debated by many Serjeants and the Barons of the exchequer ; 
and by the better opinion the plea is bad without a profert 
of the letters patent, But as to the matter in law, they did 
not think ſo. Quære. And by the report of BARON FoR- 


for the inſufficiency of the plea, but not upon the matter of 
law. Ides quarre inde. 


(21) TENANT 1N TA1L made a feoffment before the 

ſtatute of 27. of the now king [c. 10. ] to the 
uſe of his wife for life, remainder to his ſon and heir in fee; 
and afterwards the ſtatute is made, the feoffor died, ana alſo 
his wife, and the * ſon entcred. MoLINEUX moved, 
Whether he ſhould be remitted to his eſtate tail, or not? 
And he thought that he ſhould not; for the ſtatute veſts the 
polieſhon in him as he had the uſe before, and that was of a 


fee ſimple ; wherefore, &. But his iſſue ſhall be remitted, 
Quæ re. 


Sawyer 


TESCUE judgment was given for the king in the ſame Term 


154 4.1 


Dyer, 52. 2. 
14. H. 7. 13. a. 


31. H. 6. 14. 9. Co. 
95. b. B. N. C. 285. 
2. Bulſ. 186. 3. Keb. 
81. 


9. Co. 57. b. Plowd. 
81. b. 148. b. Dyer, 
135. a. 34. H. 8. Bro. 
Cuſtom, 59. Co. Lit. 
110. b. 1. 9. 10. Co. 
46. 104. 88. Plow. 431. 


[ See note (a) to fol, 
73. b. pl. 12. poſt. ] 


28. H. 8. 29. b. 2. 
R. 3. 13. 4. 


See note (a) to fol. 
29. pL 200. ante. ] 


[54 b. J 


Tenant in tail, before 
the ſtatute of Uſes, en- 
feoffs to the uſe of his 
fon in fee, he ſhall not 
be remitted after the ſta. 
tute to his eſtate tail, 
but his iſſue ſhall. 


28. H. 8. 23. b. Plow. 
111. 4. 6. K. 6.2%. 
34. H. 8. Bro. Remitter, 
49. B. N. C. 251. Plow, 
114. a. 207. a. Hob. 
235. 366. 3. Mar. 
129. a. Dy. 22 1. a. 111. 
191. b. 51. b. 


[See Co. Litt. 347. b. 
and note by Mr. Butler 
(1), and 348. a. b. 


L 54. b. 


A. tenant in tail in right 
of his wife, made a ſcotf- 
ment to the uſe of him- 
ſelt and his heirs, and 
died; the ſ{eoffecs, at 
the requeſt of F. the 
iſſue, made a leaſe for 
years; the wife then 
died, and F. entered 
upon the termor, and 
made another fcoffment 
to the uſe of himſelr and 
wee and his oven |iw ms, 
and died, leaving iſ- 
ſue within age; and 
then the ſtatute of Uſes 
paſſed: after the death 
ot B. 's wiſe his iſſue is 
not remitted, gnd A. 5 
cannot avoid the leaſe. 


Simile, I.. 6. E. 6. and 
M. 2. Mar. 

Co. Lit. 348. Þ. 

Dy. 51. b. 129.4 106. a. 
Hcb. 255. 

Plow. 114. a. 207. & 
B. N. C. 119. 251. 


L Supra, pl. 21.] 


Tenant i” cafe, beſore 
tlic itatute of I'fes, ſul- 
{crs a recovery ts the vi? 
A bis ea, ænd tit 
<1, and the bens i. 3 
{r&y ; aiter the ſtatute. 4. 
has f ſſe, and die,; the 
iſſue fall rot be in ward 
to the ng dur. rg the 
life of li grandſather. 


« & © 


Michaelmas Term, 34. Hen. 8. 


Sawyer againſt Slifield. 


(22) A W OMAN tenant in tail took huſband, whg 

made a feoffment before the ſtatute 27. H. 8, 
[ ©. 10.) to the uſe of himſelf and his heirs, and had iſſue 
by the woman, and died. The feoffecs, at the requeſt of 
the iſſue, made a leaſe for years; the wife died; the iſſue 
entered upon the termor, and made a feoffment to the uſe of 
himſelf and his wife, and the heirs of himſelf, and died, his 
heir being within age: the ſtatute paſſed, the wife died, the 
heir within age entered upon the termor, whoſe name was 
Fatoyer, and took diſtreſs for damage feafant ; and Sawyer 
brought replevin againſt him, whoſe name was Sie and 
this matier was plcaded to prove a remi:ter of the tail, 
(22) And upon this a demurrer in judgment. And the 
entry on the roll is, 77:7. 34. Rot. 501. And note, ſuch a 
Caſe as this, s. Tenant in tail made a feoffment to the uſe of 
himſelf and his heirs, the feoffees granted a rent charge, 
the froffor died, his iſſue being within age; then came the 
ſtatute of 27.; now, Whether the heir be remitted 
to the entail? And it was ruled that he is not, in the caſe 
of Simons v. Chapman, T. Au“ Rot. 


heir 

And 

— — 4 

5 the u 

Faſter Term ( 

7 2. Ci 

| marr 

34. and 35, Hen. 8. 2 

tor t! 

ſuch 1 

But! 

beſid 

Lord Burgh's Caſe. bor ul 

: accor 

(1) Ill king's tenant of lands holden in capite before 21 

5 | Wile 

the ſtatute 27. [H. 8. c. 10.] ſuffered a common Far. 

recovory ugalnlt himſolf to the ufc of his ſon and heir apparent, 5 E, 

and his wiſr, and the heirs of the body of the fon; ſince after 

which Aatute the ſon had iflue, and died, the iſſue being wy 

within age: Whether he ſhould be in ward to the king, er ariſe 

5 (0750 

dane“ 

. A 5 

Cry E. 2h. F.. In the exchequier chamber, the & earl of ArrmndePs cafe, for reſpite ot We 
hema. Terant of the king made x gift in tail by Ucenſe ; the donce died, nis iſſue 22 
| ' ry: 


within age; and a great queltion any argument pro and cn, Whether the ie thould be in 
ward «©: the king r tie door? It was not a ludges, but 2 arusg. 


1 ly 


cut 


35. Hen. $ 


dut df ward, during the life of the wife? (2) And by the 
opinion of BROMELEY, King's Serjeant, Hox woop, Attor- 
ney General, SWESTER, Attorney of the il ard, Brooke, 
and others, the iſſue ſhall be out of ward, living the king's 
tenant, who was the donor of the uſe, who was Lord Burgh, 
and declared this uſe by * indenture of covenants on the 
marriage of his ſon with the daughter of Si David Owen, 
for the ſum of one thouſand marks, ſince which covenant the 
faid recovery was had; for the ancient uſe of the fee- ſimple 
remained always in the father, ſince he did not expreſs any 
uſe in fee-ſimple; and then by the ſtatute the poſſeſſion was 
veſted in the fon and wife, as the uſe was, and the fee-!tmple 
in the father, as he was the donor of the uſe, and not as one 
in remainder of a novel fee-fimple : for this would alter the 
caſe, &c. (3) So the ſame Lord Burgh was ſeiſed of land 
in poſſeſſion, and in uſe, and made covenants of marriage 
ut ſupra, that his eldeſt ſon, immediately after his deceaſe, Mall 
have in poſſeſſion or in uſe all his lands accarding to the ſame 
caurſe of inheritance as then they ſtend; and that all men 
now ſeiſed and to be ſeiſcd ſhould be icifed to the ſaid uſe 
and intent. The ſon died, his heir within age, Whether the 
heir ſhould be in ward of the king? was the queſtion. (4) 
And it depended upon this, Whether the fee-ſimple of the 


Eaſter Term, 34. an 


(2) By covenant that 5s /ard , remain. 4 
the uſe is not changed. By 21. II. 7. 18. and Plowden, 307, 308. 


(3) 3 


A father, tenant in ta il, 


o 
- * 


—__ 
und the beirs of bis body. 


$2. a.] the caſe was thus : 


ſuch time, or that the la nd n be 10 fich an ule, or that 
But here the words are words of coreuent. 
beides that which the law gave Uetore, ter the |: 


[But ſce «©. Burr. 1795. } 


accordingly A 


21. £112. 
Wile, if the word © 4e ne 
[2 1. . 7. 18. I . H. 9. 16. 
E. 24. Eli. A. ſeiſed of thirt 
of tho a Vulne of tewenty Senna! her MMO. $$ Ce 4 

alter tis lia; by all the Judecs, 5 lis deth nat 0 
only have covenant, if it be not. pri And by 
nent might be + performed by ee of 
arile x; but other wile, if it cannot be eee 49 
code hant h ad been that the twenty porn: IS 67 er e 
a, 2 t. ue. ruin der, there the aſe would ariſe. 


153 re bort, 


id avid 6, 


rin . 
1 * 
LAAY = 
ey in law. 


Neal [12 3 pl. tho ON; 10 
changed 55 
in action. 


pry 


+ Orig 0 27 * #9, 72 * 


Ailo the words of covenan t 
z would give the land to the true. 
for that the covenantor is renant in tail, the covenant is void And judgment was given 


Max woob and $41 TH, in the exche e agreed with this Bock; 
3; be ine, tor ther C e! as Bis eleStlon how he WII 1 have it 80. 


ſuchi covenant:;, neither! in the 3 not in the fon, fer that 


[ 55. A.] 


The ſame tenant being 
ſeiſed of land in poſs 
ſeſſien, and in uſe, cove- 
nanted that A. immedi. 
ately after his deceaſe 
ſhould have in an or 
in vſe all his layds accor- 
ding to the ſame courſe of 
inheritance as they tber 
Nocd in, and that 2 per- 
Jens then ſciſd w to be 
feiſed ſhould Be fo to The 
ſame uſe. The uſe of 
the tee- ſimple in the 
tather is not changed, 
and 4.'s heir ſhall not 
be in ward. : 


Dy. 237. a. $. b. Hob. 
30. Noy, 109. Ben. 
172, 113. Stat. 32. 
H. 8. cap. 2. Plow. 
237. b. 249. b. 4. 
N. G & 2. Os 
91. b. 9. Co. 126. 40. 
E. 3. 6. N. B. 143. 
27 H. 8. 26. 4 1. 
H. 7. 27. 4. H. 6. 

20. E. 3. F. As 
126. Hob. 30. Winch. 
36. 4. Mar. 134. a 
12 Co. 174. 93. b. 
[ Wardſhip aboliſhed by 
12 Car. 2. c. 24. 


Bro. Gard. 93. F. Gard. 
. 23. B. N. C. 389. 


ſcend, or come to bis ſoa àſter bis death, 


. Eliz. in dower by Þ/:th-;-an v. B. [Cro. Eliz. 279. and cited in Chomiie's caſe, 
covenants, in confidecration of 
0 ich his ſon, that after his drarh the lands Wall delvendt, remain, and be, to the for 
And. pe: (ur. no ule is railed, for it is au exceutory Covenant, 
tor the manner of raiſing an wuic m uch a cale is to covenant v frarnd feu /d He fich ule after 
ſurh an one fhull be ſciſt to the uſe. 


vive nothing 


Alto, 


other - 


7 pounds , upon COVENANT that he evil? ſier land 
is bis uA, er and hroirs 
an ute tothe daushter , but Ic ſhall 
AxDERSON, It 
as by deſcent, in that caſe no uſe would 
And therefore, if the 
Hot dejteu bs a firangecr, or 10 the 


tete worGs of cove- 


a of the Judges H this caſe, that no uſe is 


is 2 mere Covenant 


uſe 


[55-4] 


20. Eliz. 36a b. 27. 
28. E. 4. 80. 93. 

1. And. 25. [3. Leon. 
6.] Winch 36. 1. Le- 
on. 199. Dyer, 102. 
a. 235. 2. 63. a. 162. 
B. N. C. 184. Plow. 
302. b. 307. b. 9. 7. 
E. 3. 19. 2. a. 


Isee Vin. Ab. Tit. 
Uſes. (O. 4.) and 5. 
Bac. Ab. 365, 366. 
Shep. Touch. 489. ] 


Two coparceners of an 
advowſon, the younger 
in ward, the guardian 
marrying her nſter, pre- 
ſents to the advowſon in 
the name of both. 
Whether, upon the next 
avoidance atter the ward 
is of age, the eldeſt ſhall 
preſent if her ſiſter re- 
fuſe to join ? 

2. Rol. Ab. 346, 7. 
Inſt. 166. b. 1. 9. E. 3. 
2. a. 19. by Parne. 4. 
H. 7. . U. 4. E. 3. 
4. b. N. B. 33. M. 

& H. g. 10 . 
H. 6. 9. 45. E. 3. 12. 
Bro. Preſentation al Eſ- 
glic, 35. 

[See Watſ. Clerg. Law. 
68,69. Mall. Qu. Imp. 74. 
f 1. Hen. Bl. 576. 402. 


495.] 


— 


A qguare impedit thall 
abate if the plaintiff be 
made a knight. But he 
hall not have journeys 
accounts. 


(7) Parl. 20. E. 1. 


Eaſter Term, 34. and 35. Hen. 8. 


uſe be now out of the father, and veſted in the ſon by ſuch 
words as above? And by the opinion of the aforeſaid men 
the fee- ſimple of the uſe was not out of the father; ſor it 1 
only a covenant, and does not change the eſtate in fee. 
{imple ; but the caſe, perhaps, would vary, it the words had 
been, that immediately after his deceaſe the land ſhould enur- 
and remain to the ſon, Quære inde. And fo, in their 
opinions, in none of the caſcs aboveſaid ſhall the king have 
the ward, 


Archdeacon Carowe's Caſe. 


(5) AN advowſon deſcended to two coparceners, one of 

them being within age, and in ward: the guardian 
married the elder: the church became void, the guardian 
preſented in the name of both the ſiſters: and at another 
time the church became void after the younger was of age: 
and between archdeacon Carowe and another the queſtion 
was, Whether ſhe ſhould preſent, or the elder? (6) And 
many thought that the elder ſhould have the preſentation, 
if the younger would not join with her. For that ſhould be 
called the commencement of her turn, inaſmuch as ſhe had 
not the turn at the laſt avoidance, but it was differently 
done in the name of both: but ſome thought the contrary. 


Quæœre. 
— — — 


(7) TH plaintiff in a guare impedit was knighted 
pending the writ, for which the writ abated. 
Wherefore the plaintiff ſued out a new writ by journeys 


accounts. 


at Lind, The lord the king ordered that all Engliſhmen who have 


forty pounds or more of land in fee and inheritance, and who have been lords of the lands 
for three years, become knights at Chri/tmas, &c. And hcreupon there iſſucd writs to al! 
the ſheriffs of England, and allo to Reginald de Gray, for his bailiff of (Cher, in form fal— 
lowing : © The King to the Sheriff of York greeting. We command you, that in the next 
«full county court you cauſe it to be publicly proclaimed, and tu all thoſe in your batlt- 
„ wick whom it may concern, from us you make known, that they of rhe county aforeſaid 


« who have forty pounds of land in fee and inheritance, and who ha 


held thoſe lands and 


« tenements for the ſpace [&c.] before the date of theſe preſents, and ought to be 
« knights, but are not, that they take up the arms of a Knight before the Feaſt of the 
« Birth of Our Lord next enſuing ; and in what manner you have executed this mandate, 
« diſtinctly and elcarly make known unto us at the Feaſt-day of St. John the Baptiſt next 
& enſuing, and have there then this writ.”” Out of the Book of MR. Nor, 


not! 


And MoLixEux aſked, Whether this lies, or 


Eaſter Term, 34. and 35. Hen. 9. 


not? And SHELLEY was of opinion, That if “ the writ 
ought to abate for ſuch an act, which is not the party's own, 
(becauſe he 1s {a) compellable by the king to be knighted), 
then, inaſmuch as it ſhall be accounted his own default, he 


*[ 55-b.] 


6. Co. 10. b. 7. 27. d. 
7. H. 6 14 b. 3 
H. 6. 29. b. 4. H. 4 
40. 34. H. 6. 50. 1. 


Co. 10. b. 19. E. 3. F. 
1 rocedendo, 2. 24, 25. 


ſhall not have the journeys accounts: but he agreed that E. 3. 3. and 4. 2. 9. 


the Books are clcar, that the writ ſhall abate. 


„ 
cap. 7. ſtat. cont”, 18. 


E. 4. 19. a. 7. H. 6. 14, 15. 2. Inſt. 597. Dy. 59. b. [I. Com. Dig. 80, $1. But now ſee Com. 


Dig. Abatement, I. 4. ] 


(a) But by 106. Car. 1. c. 20. None ſhall 
ve compelled to takc the order of knight 


fulal. 
— —— ——c——  ———— — ... ——— —u—C 


Trewennarde againft Skewys. 


(8) IN ERROR in B. R. between Trewennarde and Skewwys 

upon a judgment in a writ of annuity, it vas aſſigned 
for error, that judgment was given, that he pu, recover 
his annual rent, and the arrearages thereof, as well thoſe in- 
curred before the ſuing out of the writ as thoſe incurred ſince, 
which ſaid arrearages in the whole amount to ſeventy-five 
pounds; and that was a quarter's annuity more than what 
was really arrear. (9) And alſo it was aſſigned for error, 
that the jurors, after the charge was given, and before their 
agreeing in the verdict, eat and drank at their own colts; 
and this was challenged and entered before the taking of the 
verdict; and yet at the peril of the plaintiff the verdict was 
taken de bene eſſe, And by the opinion of the Court, neither 
of theſe is error. For as to the ſirſt, the judgment would 
have been perfect, if the arrearages had not been ſet out cer- 
tainly, for that is only the clerk's place to do. (10) And 
28 to the other point, they ſaid, it had been often ruled, that 
for the jury to eat and drink, if at their ni coſts, is only 
a finable offence ; other wiſe, if it had been at the coſts of one of 
the parties, for that induces affection and ſuſpicion, &c. And 
yet ſee 14. H. 7. [ 29. b.] contrary, by V avisous. 
(11) And alſo, in the firit caſe, it appears well by the record 
what is the amount of the arrearages, for the day of the pur- 
chaſing of the writ is put in certain, and the day of the judg- 
ment given, wherefore the miſtake is a default of the clerk. 
So notwithſtanding theſe errors they affirmed the firſt judg- 


upon him, or ſuffer ang moleſtation for re- 


Judgment in annuity 


« for all arrears before 
« and pending the writ, 
«© amounting to ſewenty= 
« f found, which 
was more by one quar- 
ter's annuity than was 
incurred, is but a mi 
take of the clerk, and 
not error. 

The jury's eating at 
their own expence is 
not error, but only pu- 
niſhable by fine. 

Ante, 29. H. 8. 37. b. 
Noy.. 44. Yelv. 5. 
34. 39. H. 6. 20. 22. 
r.. 

Dier, 317. a. 37. H. 6. 
38. 5. 1. 6 E-'% 4 
18. a. Poph. 209. 
Palm. 5 10. 

8. Co. 162. Cro. Jac. 
569. 247. Hob. 38. 
Ben. 201. Moor. 298. 
[Bul. Ni. Pr. 308. 2. 
Hawk. Pl. C. 221. 12. 
Mod. 111. 2. Salk. 
645-] | 

Dy. 78. a. 218. a. 
Owen, 38. 

Infra, 218. a, Dr. and 
Stu. 157, 299. 24 
8.97; „ „ #%6 4. 
14 2. 20. H. 6. $8. b. 
g. K. 9.8: 16; 
17, 18. 62, 63. B. N. 
C. 477. Fit. Exami- 
nation, 17. Co. Litt. 
229. Dyer, 65. b. 

[ 16. and 17. Car. 2. c. 


8.Q. 1.] 


(g) Ante, 37. pl. 45. acterd.—If the eating and drinking be at the coſts of one of the 
parties, and the verdict paſs againſt him, it ſcems the verdict is gcod, 3nd the jury may 


only be fined. ao. H. 7. z. See Co. Litt. 227. b. 


4 * 


ment, 


[ 55. b.] Eaſter Term, 34. and 35. Hen. 8. 


1. And. 183. 1. Leon. ment. MActordant M. 20. H. fol. 3. and in Lib. Int. Tie, 


1 7: + * Ingneſt, in a miſdemeanour of the jury in B. R. and verdict 


Inſt. 227. 2. Cro. 21. againſt the king, notwithſtanding, &c. 
e. Keb. 237. 
DI. Rol. Ab. Amend- 


ment, F. 5. Com. Dig. =2 — . — = — 
58. Dougl. 115. 


Trinity Term, 


' 35. Hen. 8. 


Long againſt Sant. 
*-T 56. a.] (12) Tr quare clauſum fregit was brought by 
Whether a man may 7. Jong againſt Sant. The defendant pleaded in 


avoid a ſeoffment made 
by his father who was bar a feoffment of one Vin. Yong, and gave colour to the 


G plaintiff; to which the plaintiff replied, That the ſaid /n. 
Pa. 5 | Jac Roe. 4 Yong was his father, * and he is his ſon and heir: (13) and 
39- . 42. a. 2. that the ſaid William, from the time of his birth until the 


42 1 5 i ” day of his death, was deaf and dumb, and being fo deaf and 
F. Priet, 877. Brac- dumb made a charter of feoffment of the land where the ſaid 
ton, 421. a. 6. Co. 28. 4 | 

treſpaſs, &c. the which charter he ſealed, and fo ſealed did 
deliver upon the land to the defendant ; which ſaid delivery 
of the charter, &c. is the ſame froffment ſpecified in bar (a): 
(14) And then the ſaid Vn. died, and the plaintiff as his 
Perk. Grants, ſec. 25. ſon and heir entered, and was ſeiſed until the defendant com- 


and ſee ſec. 21. Com. | 
Dig. 1deot, D. 5.] mitted the treſpaſs. And upon this the defendant demurred 
in law. 


Br. Feoffments, 7. 
Went. 21. Inſt. 42. b. 


13) A man deaf and dumb from his birth is von compos ; but not if by accident. Yet 
deaf, blind, and dumb by caſualty is % compos ; and therefore he cannot be a leffor, by 
WAKERING, Reader of Lincoln's Iun, Tunic 1626. [i. II. H. P. C. But it eme be 
thould be born blind, as well as deaf and dumb. 1. Black. Com. 324. . "Mark: Com. 497. ] 


— 1 


— 


(a) But by 4. Geo. 2. C. 20. Idcots, lu- manner as triftees and mortgagees of ſane 
natics, &c. by direction of the Lord Chan- mind. And his Committee has no power te 
cellor, may atlign truſts and mortgages, and | make lates of his lands. 2. Will. 132. 
be ordered to make ſuch conveyances in like 


— — . — 


Richards le Taverner's Caſe. 
I 1 leaſe be made of (15) A MAN makes a leaſe for years of land and of a 


land with a ſtock of : f 
ſheep, and all the ſhyep | ſtock of ſheep, rendering certain rent, and all the 


die, Whether the rent ſheep died: it was aſked upon the indenture of Richards le 
Mall be apportioncd ? 

(1;) One lcaſcd a certain houſe and goods, rendering rent, and then granted the reverſion 
of the houſe to Alderman Dixi, of Loudea : ; and holden clearly, that he ſhall 5 debt for 
all the rent. And the caſe of the Greyhound, in Fleet Sircet Poſt. 212, b. 1. And. 4. 
Bendl. 8 .] was cited to be adjudzed accordingly. And Ax DERSON cited * 30. Aſſ. 5. 
accord”. But he granted, that if I make a leaſe to one of goods, rendering annually a ren 's 
I ſtall have debt at the ſevere! days of payment. M. 26. 27. £1. C. B. 

Taverntr, 


Tavey 
ſome 


act of 


ſea ga 
wildh 
tional 
other\ 
then 
Broy 
Broo 
Brov 
? cont! 
appert 
the re; 
to hit 
Brov 
cauſe 


(17) 


wife, 
next f 
vouch 
miſe 1 
upon 

Vouchi 


Died 


(19) 


« Ccrt; 


upon t 
the pla 
ati: fac 
ft actio 
if the 
much 
pence | 


Voz 


Trinity Term, 435. Hen. 8: 


Taverner, Whether this rent might be apportioned? And 
ſome were of opinion that it ſhould not, although it is the 
act of God, and no default in the leſſee or leſſor ; as if the 
ſea gain upon part of the land leaſed, or part is burned with 
wildfire, which is the act of God, the rent is not appor- 
tionable, but the entire rent ſhall iſſue out of the remainder : 
otherwiſe is it if part he recovered or evicted by an elder title, 
then it is apportionable. (16) And of this opinion were 
BROMELEY, PoORTMAN, HALES, Serjeants, LUKE, Tuſtice, 
BROOKE, and ſeveral of the Temple. But MarvyYNE, 
BRowrx, Juſtices, TowNSHEND, GRIFFITH, and FOSTER, 
e contra; but all thought it was good equity and reaſon to 
apportion the rent. And afterwards this caſe was argued in 
the readings by MoRE, in the following Lent. And it ſeemed 
to him, and to BRookr, HADpLE XY, FoRTEsCUE, and 


BROWN, Juſices, that the rent ſhould be apportioned, be- 
Cauſe there is no default in the læſſee. 


Pad 


— ͥ ꝓä72²2 — 


(17) A WRIT OF RIGHT, guia dominus remiſit curiam 

ſuam domino regi, was brought by a man and his 
wife, the wife being within age; the wife appeared by her 
next friend, who was admitted by the court, and the tenants 
vouched the common vouchee, who entered and joined the 
riſe upon the mere right, and afterwards made default; 
upon which final judgment was given as well againſt the 


vouchee and his heirs, as againſt the tenants and their heirs. 
9. 
ied nota, 


(16) 


HY condition of a bond was ſuch, that if a 
ſtranger ihoald pay to the obligee ten pounds at 
2 certain day, then the bond ſhould become void. In debt 
upon this bond the defendant pleaded, that a ſtranger paid to 
lati: faction of the ten pounds, which he accepted; judgment 
ft actio, Sc. And this was holden to be a good plea. So, 
if the obligor himſelf had been bound to payment, “ inaſ- 
much as the plaintiff himſelf had accepted of that in recom- 
pence af the ſum: (19) and he himiclf may well diſpenſe 

Vol. I, N with 


. .* I 1 . * 
the plaintiff at the ſaid day an korſe or other thing, in full 


1. H. . 


[. 56. a. } 


R. 541. Dier, 110. a. 
82. a. 3. Cro. 607. 
1. H. K 11.09. 9.1%. 
H. . 12. . 34. Þ. 
B. N. C. 52. 11. Aſſ. 
13. 5 Co. 4. a. 17. a. 
Perk. 130. 3. Bulſt. 
291. 2. Bulſt. 7. 1. 
Rol. Ab. 235. 16. 236. 
(c) 1. 2. 10. Co. 128. 
2. Stiles, 48. 20. H. 
6. 23. . 9. E. 4. 1.2. 
9. Elz. 257. a. 21. 
E. 4 29. Reg. 338. 
b. Dier, 360, 361. 4. 
D. J. Co. 22. 


[ Gilb. on Rent, 186, 
187. 4. Bac. Ab. 370. 
But ſee 1. Term Rep. 


310. 710.] 


= 1 


rm 


_—_— 


On default of the 
vouchee after the wiſe 
joined upon the mere 
r.ght, judgment final 
ſhall be agairit the 
vouchce and tenant, and 
the heirs of both, 


Rot. 
33C. Simile, M. 50. 
H. 8. Rot. 523. [ Poſt. 
104. b. pl. 12.] 2. Cro. 
293. 1. Ro. Rep. 303. 
1. Bulſt. 159. Pot. 
103. b. pl. 8. 5. Co. 
86. Palm. 228. 

[ 2. Com. Dig. 140. 
Booth. Real Actions. 
Carth. 47. ] 


*f ov. . 


A. gives a bond, condi- 
tioned that Y. Mall pay 
twenty pounds to the 
obligee, acceptance by 
the oblgee ot an herſe 
in ſatisfaction, is a good 
d. ſcharge ct the bond, 
S: cres, if the payment 
had been to a ſtranger. 


1. 4. 36. H. 6. 
Par. 166. [Cro. El. 46.] 
9. H. 7. 17. u. 5. Co. 119. 
L2. Will. 86, 87.) 

30. E. 3. 22. b Plow. 
251. a Bro. Condi- 
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[ 56. b.] Trinity Term, 35. Hen. 8. 


fone, 4. Co. Litt. 209. with his own dues by ſuch means: but if the obligor had 


2. 33. 33. 36. H. 6. _ 
5 . A. # 2 22. been bound, that a ſtranger to the condition ſhould pay (or 


E. 4. 2. 14. 25. 36. himſelf ſhould pay) to a ſtranger to the bond, who had ac. 
Kn. © . 7. | , 

4. a 5. Co. 23. 4. Cepted ſuch a recompence, that is no bar, becauſe it ought to 
21. H. 7. 7. 12. 42. be ſtrictly performed according to the condition. And ſo 
E. 3. 23. 34. H. 6. g "A | 
r7. b. Ante, 46. a. note the diverſity, by the opinion of the Court. Same point, 


Poſt. 69. b. Perk. 7 54, 
hog 4 Bult. 26. % Eaſter, 27. H.8. fol. [1. a. pl. 1-] 


Cro. 560. [Co. Litt. 
212. b. 1. Com. Dig. 


8. 
= £ Reade apainſt Bullocke. 


Bond to perform all co- (20) IN debt on a bond indorſed with this condition, that 
3 ES if the defendant perform all covenants, grants, con- 
of all covenants, releaſes ditions, and agreements, contained in a pair of indentures, 
the agreements alſo ; f . N 
but is no diſcharge of that then, Ic. the defendant pleaded the indenture, in which 
* already bro- ere divers covenants, and a rent reſerved, and ſaid, that 
after the making of the aforeſaid indenture, s. on ſuch a day 
the plaintiff releaſed and remitted by his deed, which he 
ſhewed, &c. ad primum diem Maii, which ſhould be in the year 
of Our Lord, &c. (which was after the making of the releaſe) all 
[Powell on Powers, covenants in certain indentures, &c. ſpecified, which were 
* the ſame indentures, and prayed judgment / actio, Sc. And 
note, that between the making of the bond and the indenture 
(which bore the ſame date), and the making of the releaſe, 
there were five years. And to this plea the plaintiff demurred 
Co. Lit. 285. a. 292, in law; and it was argued at the bar by Ros rod and 
18. Sap * BROMEI Ex, and alſo by the Judges, and by their opinion the 
1. Co. 112. b. 10. 151. plea was bad. 
D. 5. Co. 71. 

(21) And firſt it was argucd, that Cad) ſhall be taken 
as c untih'“ by which word the covenants in e at the 
time of the making of the releaſe, and which were in 
the mean time beſore the extreme time of the firſt day of 
May, ſhould be comprchended: which was denied by 
SHELLEY, And although it be not fo taken, ſtill the releaſe 
is good for the covenants which were in ee; and theſe 
words following in the future tenſe ſhall be holden void: as 
if I releaſe to you all actions which . S. hath againſt you; 
15 4 prey 8 theſe laſt words are void (a), und the firſt good for the ſame 
Dy sc. b. ligt. 292. actions; for by the ſubſequent words a deed may be qualified 


d. 
and reſtrained, but not utterly deſtroyed. (22) So, Whether 


Bro. Releaſe, 56. 


— 9 —_ 


— — 


(a) So if a releaſe be limited as to one | be given to one before the other have ſealed 
obligee, provided the other ſhall not take | the bond, he will not be difſcterged. Cro. 
advantage of it, fuch proviſo is void. Euerard | El. 161. 

v. Herne, Lit. Rep. 191. But if che releaſe 
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Trinity Term, 35. Hen. 8. 


a feleaſe may take effect in a future time or not? And it 
ſeemed an infallible maxim, that a man cannot releaſe an 
action or right, but {hall have it: as Littleton . faith 
F. 440]. But SHELLEY thought that a deed migut lie by, 
and grow to perfection, as a grant ër leate to commence at A 
diſtant period. And it was here the intent of the parties that 
the releaſe ſhould not take effect till the firſt day of May 
(23, And he thought this doctrine honeſt, and 
wiitned it were uſed, s. that * every man {killed in the law 
would conſtrue a deed after the intention of the maker, as 
far as by his ingenuity and reaſon he is able : for he thought, 


enſuing. 


[ 56. b. ] 


19. H. 6. 62. a. . 
E. 4. 46. b. Dr. and 
Stu. 17. 19. H. 6. 17. 


a. per Hodye. Dyer, 
53. 4. 1%. „ i 


E. 3. 24- 


* [ 57.4. ] 


[ Cowp. 725. 3. Term 
Rep. 473-3 


If a man diſſeiſe my father, and I make a releaſe, and deliver 


it to one A. to keep as my deed, and to deliver it over to 
the diſſeiſor at his pleaſure; in this caſe if my father dic, and 
then he bail the deed to the diſſeiſor, that is good to bar me: 
which BALDwIN denied; for it is contrary to the nature of 
a releaſe to take effect afteriwerds ; but if he had bailed it as 
gan eſcrow to be delivered as his deed at the death of his 
father, perhaps the releaſe there would have been good. 
Quære tamen inde; for then that hath relation to the time of 
the firſt delivery, at which time the releaſor had no right to 
releaſe. (24) Alſo it was moved, Whether all agreements 
are releaſed by this word covenants, or not? And BROMELEY 
thought that they arc, for every covenant implies an agree- 
ment; and therefore in 41. E. 3. [10. a.] and 21. E. 4. 
6. b.] it appears, that where a man made a leafe for years, 
rendering rent by indenture, in which no covenant was, and 
the concluſion of the deed was, «for the fulfilling of which 
ſaid covenants the leſſee bound himſelf in ten pounds,” &c. ; 
and for theſe tea pounds debt was brought; and in each 
reſervation of the rent there is an agreement of both parties, 


7 on the part of the leſtor ft:r the reſervation, and om the 
And therefore 
SHELLEY ſaid, That it is common enough in the* Books 


* 
* 


part of the leſſte to take at ſuch rent. 


that the leflee ſhall! have an action of covenant againſt a 
leſior if he be ouſted by tue Ieflor himſelf, or by any other 
who has title to enter, yet no word of covenant is compriſed 
in the indenture cf leaſe; and for like reiſcn the leſſor ſhall 
have covenant againſt the laſſee for non-payment of the 
rent, if he chooſe; for this word (rendering) is as much 
the word of the lefiee as of the leflor ; which Batpwix 
denied. (25) Aud admit that all 2greements be alſo re- 


M 2 leaſed 


39. E. 3. 33. . H. 9. 


14. 8. H. 7. 13. a. 
Cro. 88. a. Dy. 267. 
Piow. 344. a. 19. 27. 
ES... b. Ss © 
Perk. 29. a. 

4. Co. 35, 36. 

Styles, zc&, 

22. H. 6. 58. a, 

N. B. 145. L. 
G 


Erin 
„ 68; Bo +. $» 


3. H. 6 48. 5. 
El:2. 257, . „ Co 
$3. - Plow: - 07. .. 
r 
22. a. 14. H. & 25. 4. 
10. Co. 51. 

Rol. 159. 


[ 57-2] 


4. Co. $0. b. 
10. b. 
Plow. 235. a. 


a. R. 3. 21. a. 
8. Aſſ. 34. 
Dyer, 27. a. 
3. Cro. 245. 
33. H. 6. 2. 


1. H. 7. 


[ 57. b.] 


8. Co. 153. 
28. H. 8. 20. a. 


Dyer, 20. 


18. E 4 23. 28. E. z. 


F. Det. 146. 


1. H. 7. 10. b. 


14 H. 8. 18. 


{ 5. Com. Dig. 235.] 


Trinity Term, 35. Hen. 8. 


leaſed by releaſes of covenants only; Whether, by the gif. 
penſing with the covenants of indenture, the bond which was 
made for the performance of it be alſo releaſed and diſpenſed 
with? as BROMELEY argued that it ſhould be, inaſmuch as 
the bond is acceſſory, and depends upon the indenture, and 
the determination of the principal determines the acceſſory 
alſo. Whereupan he put many common caſes of re-diflciſin, 
and annuity with penalty, and of rent, for default of payment 
of which a condition of re-entry is reſerved. (26) But 
BAL Dwix and SHELLEY thought this not ſimilar, for here 
the obligation is the principal cauſe of this action of debt, 
and is a thing ſeparate from the indenture ; and he may have 
ſeparate actions for the breach of the indenture, s. covenant 
if he pleaſe, and alſo debt on the bond : and both aCtions lis 
together, and are ſeveral things, and although the party 
relcaſe the one, that doth not relcaſe tie other. (27) For 
in 41. [E. 3. 10. a.] for a ſum of money bailed to“ keep 
until the plaintiff was aſſured of certain land; if he be not 
aſſured, and the other bail the money over, debt or account 
lies at the pleaſure of the party, and although he releaſe the 
one, he may maintain the other. So here; for by the 
breach of one covenant the bond is forfeited, then is it 
changed into another nature. (28) Then here it is not 
alleged by the defendant, that in all the mean time between 


the makiiig of the bond and the releaie, he had performed all 


the ccvenants, grants, and agreements, which he ought to 
have alleged, or elſe the plaintiff is not fully aniwered, For 
it ſtands together that the covenants were broken at one 
time, and then by the releaſe of the covenants of the inden- 
ture, the bond which was forte ted is not diſpenſed with; and 
therefore judgment was £p:vcn for be plaintiff (ut dei 
of the ſame 1 erm. 
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Michaelmas Term, 
35. Hen. 8. 


Lord Zouche's Caſe. 
If a ceſtuy que uſe for life, 


( 1) A CExsruv QUE USE for life, - remainder over in tail, remainder over in tail, 


made a leaſe for the term of the life of a lefſee, and meke 2 feoffment pur 
7 auter vie and dic, the de 


died; and the leſſee continued his eſtate : What eſtate ſhall nant is only at ſuf- 


he have? And it ſeemed by the opinion of the Tudges of * 
[Jenk. c. 5. c. 20. S. C.] 
the one Bench and the other, that he ſhall only be tenant by 4. H. 7. 18. a. Ow. 


. 28. Moor. 39. Godb. 
ſufferance, for the leaſe doth not make any diſcontinuance 319. Plow. 350. Poſt. 
of the remainder, becauſe he hath authority by the ſtatute 60. b. 

5 | Raſt. Uſes Bro. 
1. Rich. [ 3. c. 1. ] to make a leaſe, grant, or feoffment; but 8. 22. 


that ſhould be underſtood only of ſuch eſtate as he can Dyer, 24. 59-b. Plow. 


legally make. And this was the caſe of Lord Zouche of al Uſes, = 8 


1 2 | 
ds in B. in the county of Somer/ct. [Co. Lit. 270. b. Mr. 
- 7 = 75 Butler's note (1). Vin. 

Ab. Eſtate, D. c. 2. 
Black. Com 150, 151.1] 


| 
J 


Saunders ag¹h,Lt Griffin, 58. a.] 


(2) JT was moved in the caſe between Saunders and A c que uſe made a 


8 f Laaſe ter twenty years, 
Criyin, before the Lord Chancellor at his houſe IN to commence at Mid. 


Canncn Reto, that if a man have feoffees to his uſe, and he {95 us ae, by 
; his requeſt, the day 
make a leaſe on the firit day of May for twenty years, the after, made anctherleaſe 


72 595 of the ſaine lands to the 
term to commence at the Feaſt of Hidſummer then next ame 1a. for churty- 


enſuing, and his feoffees make a leaſe, bearing date the four years, to com- 
—_— mence at the ſane Mid- 
2d day of ay, of the ſame land, to the ſame leſſee for the 


ſummer, This 1» no ſur- 


term of thirty-four years, the term to commence at the ſaid render in the leffte of 


IO the firſt leaſe, but a 
Feaſt of Midjummer ;z and this leaſe was made at the requeſt confirmation of it, and 


of * 1 Oer. W ' ; - + enures as a new one tor 
ceſtuy * que uſe ; Wares hether this latter leaſe is Cd Ds 

good? becauſe the feoftees have not authority to make a cg gue uſe in tail 

leaſe, the firſt leaſe being in force. (3) And that was not Ke a feofment and 


(2) By acceptance of a future leaſe, to commence ſeveral years after, a preſent leaſe 
ſhall be furrendercd 12 mediately, becauſe the leſſee, by acceptance of the new icale, has 
armed the lefior's PCWCET of making it. 5. Co. lvc's calc, fol. 11. Fs 


1 


a ſur- 


[ 58. a.] 


Michaelmas Term, 35. Hen. 8. 


dies, the freehold is not a ſurrender (a) of his firſt leaſe, inaſmuch as the leſſee never 


in the ancient feoffees 
immediately by the 
death without their re- 
entry. | 
{See Shep. Touch. 
274. 1. Inſt. 338. a. 
and note (2) there. 3. 
Bac. Ab. 462. 5. Com. 
Dig. 513. ] 

2 Rol. Ab. 494. Perk. 
111. 6. Co. 69. Ero. 
Surrender. 21. 37. 
H. B. 180. 11. Elz. 
$50, . 4. H. 7. 10. 
b. Co. Litt. 388. 22. 
E 4 31 & Plow. 


17. 5. Co. 116. 14. 
H. 8. 15. Dyer, 46. 
5. 10. Co. 11. 53. and 
67. Plow. 432. b. 421. 
Dyer, 26. a 212. a. 
. Rot. Abr. 6. 9. 
9,7, 24- D. 7. i. 4 
20. Co. 126. a. Dy- 
er, 28. b. 283. 60. 33. 
a. 19. H. 8. 13. 27. 
H. 8. 20. b. 

[See Plow. Com. 348. 
4. H. 7. 18. a, Plow. 
350. Dy. 274. 4. 

3. Pac. Abr. 438, 


439.3 


—— 


had poſſeſſion, but the term was in him to grant and forfeit, 
But it was ſaid that the laſt leaſe was good and effeQual, 
becauſe the feoffees had lawful and uſual authority in the 
land to make a leaſe in this caſe, inaſmuch as the term was 
to commence, and executory, but not commenced and exe. 
cuted. And alſo it was ſaid, that this leaſe of the feoffees 
ſhould be accounted as a confirmation of the firſt years, and 
a new leaſe of fourteen ycars more. As if I make a leaſe 
to one to-day, and to-morrow I make a leaſe for more years, 


this ſurpluſage is good. Ides quere of this point. (4) It 


Was likewiſe moved, that if a ce/tuy 44 uſe make a leaſe for 


years, and afterwards during the term make a feoftment of 
the land, and make livery in other land in the name, &c. 
Whether 2ny-thing ſhall paſs by this fcoffment? becauſe he 
had nothin: in uſe, nor in poſſeſſion, and then the ſtatute 
deo quere. (5) So alfo ceſiuy que uſe in 
„ and died; it was moved, Whether 


does not aid. 
tail made a feoii:-: 


the freehold ſhoulu adjudged in the ancient feoffees 
immediately by the dean ant in tail witaout their 
re- entering? And geit med, it. ot. And afterwards 


the parti-s taca.iclves ſuhmitted to the cr er and award of 


the Lord Chaence!ly concerning the title of tie leafe Which 
was claimed by Saunders. 


—— 


(a) BY 29. Cor. 2. c. 3. $. 3. No lœaſes, tene ments, or hereditaments, ſhall be ſurren— 
eſtates, or internus, either of freehold or | dercd, unlaſs by deed or note in writing, 
ter s of ves, or any u certain intereſt not | honed tb the party ſurrendering, or their 
being copyho 4 or cu. mary intereſt of, in, | events lau ftuliy authorized by writing, or by 
to, or out of ny meſfuages, nauer: ads, | act nd cperation of law. 2. Wilſ. 26. 49. 


The king having an ho- 
ner, part hy deſcent or 
purchaſe, part by at- 


tainder, tenure: as of 


that honor ſhall not be 
ia capite. 

12. Co. 136. 

37. H. 3. 44. 4. 13. 
. . 16. a. 28. Hl. 6. 
12. 5. 46. E. 3. 11. b. 
42. Aſſ. 6. 6. 47. 49. 
. 
Iz ſt. 65. 
Dre. 
Vin. Ab. Tenure, L. 2. 
Wood's Inſt. 175, 176. 
Bac, Ab. Tenure, E.] 


— DA... r 
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Arthur de Clopton's Caſe. 
(6) NOTE It was holden in the court of wards and 


liverics to be law in the caſe of one T. Arthur de 
Clobten in the county of Somerſet, that a tenure of the king as 
of tile honor of Glouceſter, two parts of which come to the 
king by deſcent or purchaſe, and the third part by the attain- 
der of the late Dake of Buckingham, ſhall not be holden to be 
a tenure in capite of the king as of his perſon, nor ſhall give 
prerogative of other lands to the king, as was decreed in the 
caſ2 of the heir of the ſaid Aribur, who was in ward to the 
king by reaſon of the ſaid tenure by knigut's ſervice, as of 
his honor, ut ſehra. 
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Michaelmas Term, 35. Hen. 8. 


(7) A BISHOP made a leaſe for life, and afterwards the 
leſſor granted the reverſion of the ſame land to 
another, babend' et tenend the aforeſaid land, with the reſt 
of the premiſes, to the aforeſaid * H. B. and his aſſigns, when 
afterwards, either by the death, &c. of the ſaid tenant for 
life it ſhall happen to be vacant, until the end of the term of 
twenty years thence next enſuing, with a clauſe or warranty 
by him and his ſucceſſors, and with a letter of attorney to 
deliver ſeiſin ro the grantee accordingly. And he did fo. 
Quære, Whether this grant be good without C4) attorn- 
ment, or not, 3. as a new leaſe ? or, Whether the continuance 
again of the leſſee in the occupation of the land be an at- 
tornment in law ? And this grant was confirmed by the dean 
and chapter of Wells: but the chapter of Bath was diſ- 
ſolved by the ſuppreſſion of the priory before the faid grant. 
And now the ſucceſſcr would avoid this leaſe for theſe two 
cauſes, 5s. for default of attornment in the life of the biſtop's 
predeceſſor; and alſo, for that part of the chapter had never 
aſſented to the grant. Que. 


[ 58. b.] 


Leaſe for life by 2 
biſhop, who grants the 
reverſion for years, 
vehich is confirmed 
by one of his chapters 
only, the other being 
diſſolved; Whether the 
coutinuance of tenant 
for life is good attorn- 
ment, or this grant ſhall 
be effectual as a new 
leaſe without attorn - 
ment? Alſo, Whether 
this confirmation by one 
alone be ſufficient ? Qu. 
Plow. 152. 155. 6. Co. 
36. Dy. 26. a. 46. b. 
377. 124. 178. a. 118. 
& 135.5. 437. H. . 
Br. Attornment, 41. B. 
N. C. 298. 467. Lit, 
§. 576. Plow. 150 


Latch, 238. 
Dyer, 61. a. 239. & 
F. Grant, 104. 


[Co. Litt. 301. a. 3. 
Bac. Ab. 379.] 


* 


— — 


(a) Attornment now unneceflary, by 4. Ann. c. 16. F. 9. Dougl. 232, 


Hilary Term, 
36. Hen. 8. 


Taverner's Caſe. 


(8) HE king made a leaſe to one Fohn Taverner of a 

rectory, rendering certain rent, 5. the value of the 
benefice and four pounds more; and there was a clauſe of 
exoneration granted by the king to diſcharge the leſſee from 
all and fingular penſions, + portions, and ſums of money, iſſuing 
out of the rectory. And the queſtion in the court of aug- 
mentations was, Whether the leſſee be bound to find the 
curate, or the king? (8) And by the opinion of many, if a 
common parſon make a leaſe of his parſonage for years, re- 
ſerving rent, and no clauſe is in the indenture, who ſhall be 
bound to find a curate? the leſſor, who is a parſon, ſhall do 


that, becauſe the ſervice of the cure is a ſpiritual adminiſ- 
| M 4 


The king granting to 
his leſſee of a rectory an 
exoneration from all 
penſions, &c. ſhould 
find the curate. 

So of a common par- 
ſon, who lcaſes his par 
ſonage without ſuch 
clauſe of exoneration. 


Davis Rep. 36. 28. B 


3. 93. b. 11. H. 4. 44 
9. H. 6. 52. 21. H. 7 
3. b. &c. 


[+ This word is in the 
earlieſt edit. 1592, but 
omitted ... all ſubſe- 
quent. 
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DL 58. b.] 


Lit. Rep. 51. 


A. leaſe by a prior and 
convent ot a marcr, 
r the af purterarcts, 
and the rents of all the 
tentments of the jaid ma- 
nor, tithes of corn, per- 
guifires of congts, and all 
other emolumeants, the ad- 
woreſon of the whurch 
here, Sc. exceptid aud 
reſerved ; the exception 
Mall be taken to begin 
at the words A ico. 
« fon of the chu*ch ;** and 
tlie leſſre ſhall have 
the perquiſfites of the 
courts, 

[ * 59. a. ] 
Rol. Cor:tin. 361. 
11 EI. z. 288. b. 


Perk. 122. F. E. 3. 66. 
Livery, Dicr, 97. 
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Hilary Term, 36. Hen. 8. 


tration, and cannot be leaſed, and the ſervice is not iſſuant 
out of the parſonage, but is annexed to the parſon. Quære. 
And at length, by decree, the leſſee was allowed four pounds 
towards the curate's ſtipend. 


Eaſter Term, : 
36. and 37. Hen. 8. 


Wiltſhire againſt James. 


(9) T* HE Prior and Convent of Chriſtchurch, in the 


county of Southampton, made a leaſe of their whole 
manor of Fleet, with the appurtenances, in the county of Dor- 
ſet, together with a dove-haouſe, and the rents of all the tene- 
ments of the ſaid manor, with the tithes of corn belonging to 
the church there, fines, heriots, perquiſites of court * thence 
coming, and all other emoluments aud profits to the ſaid manor 
belonging or forthcoming; the advowſon of the church there, and 
wrecks of ſea, and probates of the ſpiritual courts there, and 
fines of wills there proved, and other profits of the ſpiritual 


courts there (to hoid of the ſaid pricr and convent and their 


ſucc rs, ) only excepted and reſerved. (10) And note, that 
the Prior and the Convent were parſons of the church there, 
and had ſpiritual juriſdiction. The doubt was, Where the 
exception commenced? and, Whether the farmer ſhould have 


the letting, ſetting, and perquiſites of courts, or not? And by 


the opinion of many, the farmer ſhould have it, for the ex- 

eption commences only at te a«vowſon of the church, &c. 
and cannot be taken otherwiſe, for then the leaſe would be 
repugnant in itſelf, for every emolument and profit apper- 
taining to the manor would be reſerved to the leſſor, becauſz 
thoſe words come after the t:thes of corn, where {ome thought 
the exception Commenced, becauſe this word « ang” con- 
joins the Jait word of all that which the leſſor purpoſed to 


leaſe, s. rent, but that cannot be. (11) And for another 


reaſon alſo, for the nature of a ſaving or exception is, to 
| except 


(12 
ſho ul 
aſſign 

E. 


verdi, 


Eaſter Term, 36. and 37. Hen. 8. 


except and reſtrain part of the thing before ſpoken of or 
granted, and not of a new thing not ſpoken of or granted; 
and then tithes of corn ſhould be excepted, which is a novel 
thing, and not leaſed by any words before; for they are of a 
different nature from the manor. Wherefore, &c. And this 
was the caſe of H. H/iltfhire againſt James. 


. —— — 


Nichols againſt Haywood. 


N C. B. the caſe between Nichols and Haywood was, 
That in debt upon a bond, the defendant pleaded 
non eſt factum, and the plea was entered, and a venire facias 
for the jury, and then before the day of appearance of the 
jury, the bond, by the neglizence of one of the clerks, who 

had it in his cuſtody, was eaten by mice, and the labels of 
the ſeals alſo ; ſo that the deed was inſufficient : and then, at 
the day of the trial, when evidence was given to prove the 
decd, the defendant demanded ſight of the deed, and at length 
this was ſhewn. (13) And by good adviſement and diſcre- 
tion of the Judges of both Benches, the jury was charged to 
enquire if that was the deed of the defendant at the time of 
the plea pleaded, or not; and further to find the ſpecial mat- 
ter, if they find it to be the dzed of the party: and accor- 
dingly they did find the ſpecial matter, and prayed the ad- 
vice of the Court. Same point, * T. 2. E. 3. 22. in at- 
taint, 


(12) 


[ 59. 4. | 


Plow. 370. a. 
Continuance, 281. 
Perk. fol. 119. 
[Co. Lit. 47. a. 
1. Wood's Con. 260. 


Shep. Touch. 75. & 77.] 


Rok 


4 


Upon non eſt fatum, this 
eating of the ſeal by 
mice after the iſſue 
joined, and before trial, 
does not vacate the 
bond, if the jury find 
that at the time of plea. 
pleaded, it was the de- 
fendant's deed. 


5. Co. 119. b. 3. E. 3. 
F. Impriſonment, 23. 
Co. Lit. 283. a. 6. 27. 
E. „ a 46 


3. H. 7. 5. a. 2. Bulſt, 
247. Cro. 21. 


[Gilb. Law of Evid. 
„ 
171, 172. Shep. Touch. 
71. 5. Com. Dig. 249.1 


Dier, 112. 47. 
[ Vin. Ab. Faits (X). ] 


(12) 41. Elig. in the cafe of Worley and Charnec, [Moor. 6570. ] agreed, that judgment 
ſh:uld be given for the plaintiff, notwithſtanding that accident, aud it ſhould never be 


alli gned for error, that there was no fuch bond. 


E. zo. Elix. C. B. Michel v. Stock:vorth and Andrews, [Ow. 8. ] the jury found a ſpecial 
verdict, viz. That the defendants ſealed the bond, and delivered it to the plaintiff as their 
decd, and that ſince iſſue joined, and before the day at 1 print, the ſeal of Andrews was 
taken away. By RHODES, ANDERSON, and PER1AM, the plaintiff ſhall recover. 


Debt on bond againſt two; the ſeal of one is cruſhed and broken: by the opinion of 
the Court, that avoids the whole deed, although the bond were joint and ſeveral, for that 


implics jointly. 


ſcal. E. z. Jac. B. R. [Sce 2. Mod. Ent. 298. §. 6. Salk. 574.] 


And by FENNFR and WILLIAMS, it is immaterial what deſtroyed the 


H. zo. Els. WIN DHM and RHODES cited this to have been adjudged by themſelves in 


the ſame Term, and that the plaintiff recovered, E. 1. Car. B. R. 


* (14) THE 


[ 59. b.] 


After a withernam 2- * (14) 


vnded. the welt of >. T HE defendant in replevin had a return awarded 
cond deliverance lies not 


88 upon a nonſuit of the plaintiff, whereupon he 
wwithrnam, but for the ſued out a writ of retorn' habend', upon which writ the ſheriff 
firſt diſtreſs, returned the beaſts eloigned by the plaintiff, and upon that a 
N. B. 74. 5. H. 5. 7.b. withernam was awarded; and upon the withernam, defen- 

dant had as much chattels delivered to him "of the goods of 

the plaintiff; and upon this the plaintiff muſt ſue out a 
4. loſt. 242. . ſecond deliverance: and, Whether he ſhall ſue out a ſecond 
mon OY 42. deliverance for the fir{t diſtreſs, or for the withernam? was 
33. E. 3. Avowry, moved in the Bench. And by the opinion of the Court, . 
— — Delve. SHELLEY and BROwRN, the ſecond deliverance ſhall be for 

the firſt diſtreſs taken, and not for the withernam; and fo 
F. N. B. 170. note (a). ought the law to be, if the nature and form of the vrit of 


Culb. Replevins, 97. a 
273. Kc. ſecond deliverance be conſidered. 


Eaſter Term, 36. and 37. Hen. 8. 


(14) E. 41. Elis. C. B. + Siilmarn's Cafe, the plaintiff in replevin is nonſuited, the de. 
fe dant hath a retucn awarded, the ſheriff returns elongata, upon which a withernan is 
a warded; and plainticf, in replevin, ſues out a ſecond deliverance for the beaſts taken in 
<withernam. ANDERSON, that it lies; but the other Judges contra, by a writ of ſecond 
d-:liverance, but a ſpecial writ ſhould be ſued out. And Scor, the prothonotary, ſaid that 
it was ſo, and that there were precedents of it. 


44 


Dame Latimer's Caſe. 


By the word «ters in 2 ( 15 ) 


vill, plate ad jewels Tuſtice of the Common Bench, in the caſe of the 
do rot pals. 


Ei legacy of money to Queen againſt the iſſue of Lord Latimer, it was moved, that 
his daughter for aid Ty : 
tr auarus gg, is an Lord Latimer hay Ing; by his will, given and bequeathed to 


a biolute git, and it ne his wife © the third part of all his goods and chattels, whether 
Cie unnuarr.ed, her cxC- 


ces troll hone 2. « Je had a right to them or nat;” guære, Whether ſhe ſhall 
2. Bulſ 126. 129. only have the third part of the goods and chattels, after the 
Wer . - other legacics paid or the debts paid, or the third part of the 


(15) Note, that M. 3. Tac. B. R. WILLIAMS ſaid, that if one deviſe that his daughter 
all pave teety pounds at the day ober mariiage, or on thr duy nf her arrival at teventy-one 
y.tars of age, it the daughter dig before, the execurors ſhall not have it. But ctherwiſe, if 
the deviſe had been to the daughter, to be paid al her age of twenty-one yeurs, or at the day 
of her martian, for in the laſt caſe it is @ debt immediately; Which YELVERTON agreed to. 
Br. Deviſe, 27. 

Dobpkriper, 11, Fac. in one Robert's Caſe, [2. Bulſ. 123, &c. ) agreed to the diſ- 
fe. rence put here, becaufe the teſtator meant, in this laſt caſe, a fut ate and contingent 
a/ l vantage, and not a preſent one. 


whole, 


T the chambers of E. MounTacvue, Lord Chisf 


(17) 


upon 
And 

ment 
ting, 
the p 
ſherif 
ment, 
upon 


Cham 


(17 
CXCCut 


the ſh 
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whole, the debts, &c. not deducted. Alſo, Whether the third 5. Mar. 164. a. 21. E. 
4. 8. 38 H. 5. b. 


part of the debts due paſſed by theſe words © goods and chat- hridg. Rep. 80. Went. 


« zels?” (16) Alſo, Whether plate or jewels ſhould be im- 347. 16. Eliz. 329. a. 


C. 50 


plied by the word © utenſils?” And all thought that they I Wentw. 252. Swins. 


burne on Wills, 18 5. 


507, 508. 510. Com. 
Dig. Chancery, 3. V. 7.1 


He alſo gave and bequeathed to his daughter Catharine five A legacy 1 B. towards 
. . Mm 71 id 
hundred marks for and towards marriage; and ſhe appointed yr 2 5 72 = 


her executors, and died before marriage. Quære, Whether 750 95 6 
the executors ſhould have this money? And all in a manner events takes place. 
thought that they ſhould. But holden otherwiſe by the 4 E. 3. 16. pier, 4s. 
Judges in Serjeants Inn, H. 3. El:z. for a legacy of money 16 — 192. b. 
towards marriage to be paid at the day of marriage, or at the poſt. 329. 


1 5 . : [See 1. Eq. Caf. Abr, 
age of twenty-one years, and ſhe died before either of them nn 
took place. But per Doc rox RE DE, by the civil law it is in Chan. 300. 2. Black, 
otherwiſe. Same point, H. 14. El. in the caſe of + Horſley, ** 
where adminiſtration of their legacies was committed to the 


mother of the deviſees ; and the executor of the teſtator diſ- 
charged againſt his will. 


ſhould not. 


Executors of Skewys againſt Chamond. 


(17) I N B. R. the caſe was thus: — One . Trewynard A member of the houſe 
. 3" of commons is privi- 
as impriſoned upon a writ of exigent which iſſued 1,cq from arreſts du- 


upon a capias ad ſatisfaciendum, at the ſuit of one Skerwys, fins the ſeſſion of par. 
liament, but after ſuch 


And he ſo being in exccution, a writ of privilege of parlia- ſeſion may be taken 
: . - again. 

ment iſſued to R. Chamond, then ſheriff of Cornwall, reci 20d tk os 

ting, that Trewynard was a burgcſs, and allo the cuſtom of not privileged, the ſhe- 


Ig . : R . . . 3 Tiff is not liable for an 
the privilege of parliament; by virtue of which writ the ſaid cſcape in giving him his 


ſheriff, during the time of the laſt ſeſſion of the laſt parlia- mo * the writ of 
g : | rivile rected t 
ment, holden in 35. H. 8. let him go at large: and there- him Meche mak. 8 


upon * the executors of Skewys brought debt againſt the ſaid * | 60. a.] 


Chamond ; and upon this matter they demurred in law. 2 E. 4. S. a. 1. Keb. 
| 660. 5. Co. 93. a; 


(17) Theſe doubts are now remedied by the ſtatute 1. Jac. c. 13, which gives a new 
execution againſt him who is ſet at liberty for privilege of parliament, and for diſcharge of 
the ſheriff, &c. 


(18) And 


J 60. a.] Eaſter Term, 36. and 37. Hen. 8. 


Jo. Rep. 171. (18) And there are three things to be conſidered here. it, 
Whether the privilege be allowable in this caſe, for a burgeſs 
of parliament being arreſted upon a writ of execution? 

2+E. 4. 8. a. 2dly, If the privilege be allowed, whether the party, by 
this ealargement, ſhall be clearly freed from execution for 
ever as againſt the plaintiff, or only for the time of parlia- 

Dier, 27. a. ment? gdly, Admitting that the privilege be not allowable 
in this cafe, ſtill whether the ſheriff, by this writ and war- 
rant of the king proceeding from parliament, ſhall be ſuf. 
ficiendy excuſed and diſcharged againſt the plaintiff from 
this debt ? 

(19) And as to the firſt, the privilege ſeems allowable 
and for a proof of that it is neceſſary to conſider the conſti- 
tution of parliament, which conſiſts of three parts, 3. the 
king, as che chief head; and the lords, the chief and principal 
members of the body; and the commons, s. knights, citi- 


(1%.10) Lord Mrdant and another fined in the Star Chamber, ore /enus, for not 
ermng to a parhament, ſummoned gth Now. 3. Zac. on the firſt day, although they came 
in good time after the 5 rſt Cay. 

7. 3. Car. B R. Hides and Menre”s Caſe, Lach. 48. 159. Noy. 8 z.] The defendant, 
being a burgeſs of par iament, braucht to the Ccurt a letter of the ſpeaker of the houſe, 
to ſiuy proceedings; and Gdilalluwed by the whole Court, for the defendant ought to have 
bronght a writ of privilege (a). And when ox was ſpeaker of the parliament, he 
had a general /porſede rs for all actions, and that was bad. The parliament is privileged 
fer their nerſons, not for law proccedinge; gd Wt is contrary to the oath of t e Judge 


to tay pro ccd! NES 1 for any 7 1. tter. * n 2 TT | © v 11 hibired under H. 2 4. it 18 ſhewed, * * the 


« lords, knights, &c. and their men and ſervants, & c. (4) thould not be arreſted or otherwiſe 
„im riſoned by necuftom of che r. alm; ; and | ic is prayed, that if any be, the parties offending 
« mav make fine and ranſom, aid give damages, Sc.“ Here unto the anſwer i is, He hath 

ſuft'cient remedy in the caic. In Part, 5. II. 4. Act 21. 

In the beginn g of Qucen / hn Bir, Doom being plaintiff in aſhze againſt . 
Ing obj, it was ordered, that an june ion ſhould iffue out of chancery, upon pain of fire 
hundred po uns, that the Hlaingti © ſhouſd not pi pee ed to trial. Parl. Journals, 1. Eliz. 
Feb. 21, Tonis may be ac idee the Caic oi Bogud Clare and the Prior of St. Faith, Landon, 
18. . x 15 Parl. 1. Jorio. 

And in the ſame en the maſter of the Templi petitioned that he might diftrain 
fer rent in an houſe in Leni that the B:fgp of Sun David's held of him, in which he 
might not diſtrain during h nliament. But rhe anſwer was, that it ſeemed not honeſt that 
the king mould grant, tit they of his council in the time ct parliament ſaguld be diferained, 


but at a ancther time ne miglit diftrain by the doors and windows, as is the cuſtom. Pet. 
Parl., 18. E. 1. Not. 7. 


— 
— „— 


— 


(a) He muſt now bc de upon | again any 2 51 or lord of parliament, or 


motion, ſince 12. & 13. V. 3 3. by ren againſt ans member of the houſe of com- 
Judges in Holiday v. Pitt, 2. 677 559. Rep. mens, or àagai. \ any of their menial or any 
temp. Hard. 28. S. C. Fort. 242. other ſervat ts, or any other perſon entitled 


() Thys privilege from arres ſcems toto privilege of parliament, ſays, “ provided 
be taken away from the ſervants by 19. G. 3. | neverth elets, that pothide in that act ſhall 
c. 50. (made to ſupply the i-ſufficiency of | extend to ſubj oft the perſun of any of -the 
the tcrmer ſtatutcs 325 85 13. It. 3. C. 3. 4ü8 "ls; CCN aud dur, Jes, OY com. "11, Tins 
5. K . n. co 18. 11. G. 2. C. 4.) which, fire an, = As rhs of the 8 of cComminus 
after enat ing. that Ia m ard aber 22. Ton, | for the time leine „ to be arrcfted or iwpri— 

7724, all 1uits may at any time be Pr. lecuted | tuned upon any ſuch {uit or proceedings. > 


Lens, 


Eaſter Term, 36. and 437. Hen. 8. [ 60, a.] 


nens, and burgeſſes, the inferior members; and then they 

make up the body of the parliament. The elections alſo of 

thoſe members muſt be conſidered, with what circumſtance 

and ſolemnity they are elected, the mode of which appears 

from the ſtatutes made concerning it; and when they are 

elected and returned into parliament, it is underſtood of all 

men, that they are the moſt wiſe and diſcreet perſons in the 

kingdom to treat of a common weal. And ſo is the writ of 

ſummons to parliament, that the election ſhall be of the moſt 

grave and diſcreet men, &. And after that they are re- 

turned, their perſonal attendance is fo neceſlary to parlia- 

ment, that they ought not to be abſent, for any bulincſs ; and 

no ene perſon can well be diſpenſed with, becauſe he is. a 

neceſſary member; and therefore if any one die during the 
parliament, a new one ſhall be elected in his place, fo that 

the entire number ought not to be wanting; and then it fol- 

lows, that the perſon of every ſuch member ſhould be privi- 

leged from arreſts at the ſuit of any private perſon during the 

time that he is buſted in the affairs of the King and his on TIS 
realm (a). And this privilege hath been always granted by 8. E. 4. 8. 
the king to his commons at the requeſt of the ſpeaker of the 
parliament on the firſt day, &c. (20) Then it is evident to 

common ſenſe, that inaſmuch as the king and all his realm |, 162. b. 
has an intereſt in the body of every one of the ſaid members, 248. b. 297. a. 
the private advantage of any individual ought not to be con- 


ſidered; for it is a maxim, gued magis dignum trahit ad fe 

minus dignum. As was the caſe in 6. Z. 4. [. That if a 

man be condemned in treſpaſs, or re-Cilicitin, and in execution 

for the fine to the king, if he be outlawed for felony, his 

body ſhall not be impriſoned at the ſuit of the party, becauſe 3 5 N 

the king hath intereſt in his body. Wherefore, &c. (21) So 29. E. 3. 13. 

. may conclude that this court of parliament is the moſt (2. Bl. Rep. 756, 757 ] 

high court, and hath more Fe than any other court in 


the kingdom. Wherefore it ſeems thut in every cate, without 


any exception, every burg 1s is privileged, when the arreſt is 2 4. L. 4. 1.2. b. 
. . . Flo Vo. 88 

only at the ſuit of a ſubject; and the caſe here is more fa- 1055 
vourable, inaſmuch as execution was ſued out during the 
parliament, in which caſe the plaintift had an clection either 

(a) This priv lege from arreſts is under- convenient time euncl a. redeun di, of which 
ſtood to continue for forty days befe rt and 5 thamfelves only ere the jüdges 2. Lev. 22. 
forty days after every meeting of parliament. 8 r Rep. temp. Hardw. 29. 1. Bls 


The houfe of commons has never made au 


Cum. 193 
% 
expreſs limitation, but left it at large to 4 L 


LW 


* [ 60. b.] 


7. H. 7. 2. à. 


20. H. 8. 36. b. 
8. E. 4. 18, 19. 
2. E. 4. 8. b. 

21. H. 7. 27. 

Br. Cuſtom, 46. 
Note, Stat. 1. Jac. c. 13. 
1. Rol. Ab. 903. 13. 


H. 8. 16. 4. Davis, 


32. b. 


Plow. 372. 7. H. 6. 
32. Dier 275. a. 


27. Aſſ. 49. Plo. 322. 
b. N. B. 79. a. Br. 
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to ſue out execution againſt his body, or his lands and goods, 
And alſo * every privilege is by preſcription, and every pre. 
ſcription which ſounds for the common weal is good, although 
it be to the prejudice of any private individual. (22) As 
in the times of E. 4. [g. E. 4. 23. a.] it was holden a good 
preſcription to dig in the foil of another, adjoining to the 
ſea, to make bulwarks againſt the king's enemies. Where. 
fore, &c. 

As to the ſecond matter, it ſeemed that the party is not 
diſcharged for ever from execution, but only for a certain 


time, for it is not impertinent for a judgment to be at one 
time executed, and at another executory. (23) As if a fine 
be levied with remainder over after the tenant's death, a 
ſtranger abates, and he in reverſion recovers by ſci. fa. and 
afterwards the recovery is reverſed for error ; now he ſhall 
have a new ſci. fa. or his heir ſhall, although it was once 
executed, for the cauſe hath now ceaſed ; and alſo ſor the 
ſame reaſon, the perſon of a man may be privileged for a cer- 
tain time, yet he afterwards ſhall be impriſoned: as if a vil- 
lein enter, and live in ancient demeſne for a year, the lord 
afterwards cannot ſeize him; the law is the ſame; the king's 
preſence is to him a ſanctuary; and yet at another time the 
lord may ſeize him back for the ſame reaſon, &c. And 
there is a diverſity, where the body of a man in execution is 


ſet at liberty by the authority of the law, and when without 


authority, and only of the head, and at the ritk of the ſheriff 


Villenage, 38. 39. E. 
5. Co. 87. Br. Vil- 
lenage, 47. 


30. E. 1. F. Villenage, 


46. 


Dier, 57, 58, b. 4. H. 


7. 18. 


19. H. 8. 13. a. 


Di. 274. a. N. B. 25. 


B. 6. Co. 30 
2. 3. 
4. Mar. 140. a. 


„ A. N. 


Co. 142. a. Dier, 124-4. 


himſelf, for the law ſhall fave all rights; as in the caſes of 
villeins aforeſaid, they are by the law privileged for a time, 
but if the lord himſelf enfranchiſe them by manumiſſion in 
fact or in law for one hour, that is for ever in favorem liber- 
tatis. (24) So is the law made by ſtatute, that ce/uy gre fe 
may enter and make a feoffment, and that ſhall bind the feot- 
fees, yet ceſli que uſe in tail making a feoffment is no diſ- 
continuance. Ihe law alſo is, that the biſhop ſhall preſent 
by lapſe in default of the rightful patron ; yet his preſentment 
which is given by authority of law, ſhall not prejudice the 
rightful patron z wherefore here this enlargement by writ is 
but a privilege pro tempore, and not a diſcharge in perpetuum. 
(25) As is the caſe cited in b. E. 4. [4. a.] The execution 
of the party to have the body in priſon was ſuſpended for a 
time, till the king had pardoned him the felony; but after- 
wards it revived, as was there adjudged, Wherefore it 

ſeems; 
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ſeems, &c. Then it follows, that no action is given againſt 
2 ſheriff for an eſcape, unleſs in a caſe where the principal 
debtor is diſcharged, for it is not reaſonable that the plaintiff 
ſhould be twice ſatisfied for the ſame debt. Wherefore, &c. 
(26) And as to the third point, it ſeemed that the ſheriff 
is not chargeable, for if no default or laches can be aſcribed 
to the ſheriff, then is it not reaſonable to charge him; and 
it ſeems none in him, fur the office of a ſheriff is chiefly in 
the execution and ſervice of writs and proceſs * of the Jaw, 
and he is the immediate officer for this purpoſe, and he is 
ſworn to do it, and therefore is bound by his office and oath 
to make a true return: and the law intends him to be a lay 
perſon, and to have no {kill in the ſcience of law, and whether 
a writ comes to him by authority or without authority, he 
cannot doubt or diſpute it; and therefore if a: capias come 
to him without any original, and he ſerve it, he is excuſable 
from falſe impriſonment: ſo is the law if a capias or exigent 
come to the ſheriff againſt a duke or earl, where it does not 
lie againſt ſuch, &c. (27) And to prove that the ſheriff is 
not bound to take notice of the law, the writ de homie re- 
plegiando wills, that the ſheriff ſhall make deliverance of the 
body, unleſs it were taken by ſpecial commandment of the 
king, or of the Chief Juſtices, or for the death of man, or 
for the king's foreſt, or for any other right for which he 
may not be replevied according to the cuſtom of England. 
And yet by the ſtatute of Mar/bridge, c. 8. the ſheriff ſhall 
be amerced if he deliver a priſoner for re- diſſeiſin without 
ſpecial precept: and ſo the ſtatute of . 2. c. II. of 
ſervants and bailiffs ordains, that if one be condemned in ar- 
rearages before auditors, and committed to the next gaol, 
the ſtature hath a caveat to the ſheriff or gaoler that he {hall 
not deliver him by hom:ne repicgiando, or otherwiſe, without 
the conſent of the maſter: and yet if the party ſuc by his 
friends, and obtain a writ of ex parte talis returnable into 
the exchequer, he may let him go at large: and notwith- 
ſtanding that he be once diſcharged, if it appear upon 
the examination of his accounts that he was in arrears, and 
duly committed to priſon, he ſhall be remanded to priſon 
until, &c. (28) And grant that the teri had diſobeyed 
this writ, what hurt would have ariſen? Truly danger of 
per) ury, and alſo of impriſonment of his body and ranſom at 
the will of the king. And this was in ure in the fame par- 
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6. Co. 52. a. 54. a. 14. 
H. 8. 16. Cro. 24. 
11. H. 4. 49. Dier, 
162, b. 17. E. 3. 35. 


I. 4. 


Plow. 12. b. 5. H. 7. 
4. b. 12. H. 7. 14. b. 
21. H. 7. 22. b. Cro, 
86. b. 20. H. 6. 33. b. 
9. H. 6. 21. 7. E. 3 
24. a. Cro. 89. a. gg. 
6. Co. 54. a. 9. 68. a. 
10. 76. b. N. B. 66. E. 
Reg. ſter, 77. b. 3. H. 5. 
2. h Long Quinto E. 4 
132. 


N. B. 125. F. 130. A. 
13. E. 3 Fit. Bar, 25 
2. Inſt. 381. | 


[ Poſt. 168. b. pl. 19.] 


T 61. a. J Faſter Term, 36. and 37. Hen. 8. 


Moor, 57. 1 viz.33. M.8. Hament againſt Rowland Hill t and Suckley the ſheriffs of 
Eg e London, who were committed to the Tower for their con- 
8. Jac. 13. tempt, becauſe they would not let George Ferris, who was 
arreſted upon an execution, go out at large, when the ſer. 

jeants at arms came for him, without any writ ; and perhaps 

the fear of this very precedent prevented Chamond from dif. 

obeying the writ of parliament, which is the higheſt court in 

: the realm. 

(29) And it appears plainly by the writ, that they were 
clear in the parliament, that the party ought to have pri- 
vilege in this caſe, for otherwiſe the writ would only be 
an habeas corpus cum causd, which writ is often granted 
before the Judges are agreed whether privilege lies in the 
caſe or not; and if they find that it is not grantable in the 

E[ 61. b.] caſe, then they remand the matter with a procedende, c. 
wherefore, &c. And although parliament ſhould err * in 


nod be granting this writ, yet it is not reverſible in another court, 
nor any default in the ſheriff; wherefore.—Quzre ſequelam | 
hujus placiti. 
— ' — — — 
(a) Eaſter Term, 
38. Hen. 8. 


The biſhop muſt con- (30) A FREBENDARY in a cathedral church made a 


firm, as well as the dean : 
and chapter, a grant of leaſe for years of parcel of his prebend, and the 
l dean and chapter confirmed the eſtate: guerre, If that ſhall 


parcel of the prebend, 

ſucceſſor. : bind the ſucceſſor without the aſſent of the biſhop? And 
„ 88. b. 258.b. 106.b. : : : 

855 ET 104. B. many thought that it ſhould not, inaſmuch as the biſhop is 


N. C. 395. Plow. 530. patron and ordinary of every prebend. Idee qguwre, for 
[See 3. Bac. Ab. 376. P * 'S ; "we p 


Warts. Clerg. L.478.] common uſage is againſt it. See <$ 8. Ed. 3. 


n 


„ —— 
5 


(a) There is a little confuſion and variance | in the old edit. as KH. 38. though not parted 
as to the Terms, in rhe ſeveral editions. Ht. off in any printed book; yet the top of the 
30. and Eaſt. 36. and 37. are not marked in | pape ſhews fuch Term: but theſe inaccu- 


the old one of 1592; but partcd off in thole | racics are of no conſequence, 
of 1621 and 1688; and in MS. this is entered 


Whore 


life a 1 
that f. 
jointus 


(32) 


where 
of far 
firms 
lour { 


Withir 


that is 


Vo 


Eaſter Term, 38. Hen. 8. 


Whorwood againſt Lord Liſle. 


(31) IN the court of wards was this caſe between Mrs. 

Whorwood, late wife of Wm. Whorwood, the at- 
torney-general, and Lord Liſle, admiral : The ſaid Vn. W. 
was ſeiſed of an eſtate of inheritance of lands and tenements 
to the value of three hundred and ſixty pounds, in which the 
ſaid wife was a joint purchaſor with her ſaid huſband of ſixty 
pounds in the purchaſe of the huſband, which purchaſes they 
had as well of the king as of others. And beſides this, the 
faid W. N. by his laſt will declared, © that his ſaid wife 
« ſhould have during her life the third part of all his lands 
« and tenements with the ſaid lands which ſhe had in jointure, 
« the ſaid part to be aſſigned by his executors, if it were not 
« contrary to law.” And now ſhe refuſing her ſaid jointure 
of ſixty pounds demands the third part of all the land, s. 
one hundred and twenty pounds, as a legacy by the ſaid will; 
and alſo the third part of the reſidue, 3. eighty pounds as her 
dower : and, Whether by law ſhe ſhould have her demand? 
was the queſtion. And at length by agreement it was de- 
creed and ordered, that ſhe ought to have the legacy, 5s. the 
third part of the whole; and beſides that ſhe ſhould have 
forty pounds of the reſidue for all her dower : ſo ſhe had one 
hundred and ſixty pounds for her ſupport. 


* 


[ 61. b.] 


A man having 360l. in 
land, in 6ol. of which 
his wife was a joint pur- 
chaſer with him, deviſed 
to her the third part of 
all his lands bcfid:s ber 
ſaid jointure ; ſhe waived 
the jointure, and de- 
manded a third part of 
all as the legacy, and 
then a third part of the 
reſidue for her dower : 
the legacy was adjudged 
her as ſhe demanded it, 
and gol. given by agree- 
ment for the whole of 
her dower. 


3. Co. 28. 27.4. 


Stat. 27. H. 8. c. 10. 
Uſes, 9. 6. E. 6. Bro. 
Dower, 69. Dy. 248. a. 
B. N. C. 421. 5. Car. 
Cro. 171. 5. Eliz. 220. a. 


(31) M. 25. Eliz. in the argument of the caſe it was cited as law, and adjudged 5. E. 6. 
That an huſband made a jointure to his wife during coverture, and deviſed to the wife for 
life a manor over and beſides her jointure, and died; ſhe waived the jointure; ad udged 
that ſhe ſhould not have the manor, for it was deviſed to her for the enlarging of her 


jointure; ſo was the intention of the teſtator. 
—————— wwRà. . ———— 

32 II was agreed in the exchequer, by the adviſement 
of the Judges of the one Bench and the other, that 

where there was an information upon the ſtatute of pluralities 

of farms [2 1. H. 8. c. 1 3. ], that the defendant had ſeven 

firms lying in ſeveral vills in Ee, which vills were in 

ſour ſeveral hundreds, that if ſour of the jurors have nothing 


within any of the four hundreds, nor live within any of them, 
that is ſufficient cauſe of challenge for the hundred (a). 


(a) See the note ( to foi. 28. a. pl. 156. ante. 


N * Pen- 


In an information upon 
21. H. 8 c. 13. where 
the farms lie in ſeveral 
hundreds, if ſour of the 
jurors have not land nor 
live in any of the hun- 
dreds, that is good cauſe 
of challenge. 


Raſt. Re ſidency, 2. 


B. N. C. 480. 
28. Aſſ. 38. 


[ 61, b.] Eaſter Term, 33. Hen. 8. 


Pennington againſt Morſe. 


ns ene may (33) NOTE That it was agreed by the Chief Juſtice 
— oY 2 and Chief Baron in aſſize in Kent, between Pen- 
2 3 nington and Morſe (where the plaint was of one meſſuage 
poſſeſſion of their own and four acres of land in Ea/? Malling), that the plaintiff 


* might abridge his plaint of the meſſuage becauſe the jurors 


LN _ oo 25 had view only of the land. And this was of their own 


Com. Dig. 84.] proper knowledge * without doing it by the ſheriff. And 
{ Booth, Real Act. 282. it was holden, that this is ſufficient view; for it was faid, 
VIP that if the jurors have ſuch good cognizance of the thing 
* [ 62. a. ] in controverſy that they may put the plaintiff in poſſeſſion if 
he recover, that is good, although the ſheriff never gave 
them the view, as the writ required. Alſo note, The exa- 

mination of the view was by the vorr dire of the jury upo 


oath. | 
I — (34) Alſo it was holden there, That if one tenant for 


ſeffion and pay rent, it years ſurrender his eſtate to the leſſor, and ſtill continue in 
is optional in the leſſor | 


to conſider him as te- poſſeſſion, always paying the rent to the leſſor, this is no 
— or at giſſeiſin to the leſſor, unleſs at his pleaſure; for here the caſe 
{ 1. Bur. 112. 2. Bl. was, that the termor levied a fine to the leſſor, and ſtill 
Com. 150, 151. Co. ed 

Lit. 57. b. note (5), con. : 

270. b. note (1). Set 

Cowp. 243. 4832. ] 

Warrant of attorney to The caſe likewiſe was, that three men were named in the 
thr make li «GH . . . . 3 ; 
3 — deed as attornies to make livery conjuntZim et diviſim, and 
cher livery made by two two of them made livery, the third being preſent, who 


in the preſence only of : : - , , 
the mar de Penny neither ſaid nor did any thing: Whether that be a good li- 


It he had been abſent. it ird? | 
; ry by reaſon of the preſence of the third? But it was 
would have been clearly OTF OF P 


bad. agreed, that if the third had been abſent, it would have been 
{ Co. Lit. 52. b. note 2, bad 

Vin. Ab. Feoffment(Q ), | 

2. Bac. Ab. cor. and 1. Bac. Ab. Authority (C). | 39. F. 3. 10. b. 18. E. 3. 41. a. 13. H. 4 
11. b. Noy, 47. Hut. 127. 13. E. 3. F. Plaint, 11. Dyer, 65. b. 83. b. 7. Aſſ. 19. Dy. 84. 


19. H. 6. 43. a. Br. Aff. 70. 27. E. 3. 78. b. Cro. 116. b. Cro. 96. 14. H. 8. 12. a. 4 Mar. 


134. b. 4. Co 24. a. Dier, 173. 2. 7. H. 7. 15. 7. E. 3. 70. a. 5. Co. 91. a. 94. b. Co. Lit. 18 1. b 
Dier, 310. b. 11. Co. 92. a. 21. 39. H. 6. 6. 45. 21. E. 4. 46. Cro. Jac. 553. Alleyn, 4. 1. Rol. 
Ab. 329. 7. 3. Bulſt. 210. 2. Rol. Rep. 101. 27. H. 8. 6. b. 20. H. 6. 13. b. Dier, 375. b. 
.. L . Yelv. 26. 


(24) M. 8. Jac. B. R. + Bower ani li u, A diverſity where the ſurrender is out of the 
land, and where not: for iu the firſt caſe, after entry he is a diſſeiſor; in the laſt, at ſuf- 


ferance. 
See 30. E. 3. 2. a. where the preſence of the Judge of another place who had no autho- 


rity in B R. vitiated the whole. 


— —— — — 


FINIS HEN $ 
NIichaclmas 


(1) 


Me. 
take 
and 
mad 


the 
his 
of v 
and 
anni 
argu 
not 
that 
freet 
ſeck, 
bene, 
H 8 | 


they! 
that 1 


(a, 


grant 


(2) 


for ci 
value. 
ſhoul, 
it wa: 


firſt y 


* Michaelmas Term, 
3. Edw. 6. 


Baker againſt Brook. 


(1) CYNE Brook, the parſon of Beſworth, granted a cer- 
O | 
tain annuity, or annual rent, &c. to one George —_—= Kd _ 


Medley, iſſuing out of his rectory of B. to have, levy, and 
take, to him and his affigns during the life of the grantor ; 
and this was pro conſilio impenſo tantum. And the grantee 
made a grant of this over; and for arrears after the grant 
the ſecond grantee brought a writ of annuity, and alleged in 
his count the grant made to Medley as aforeſaid, by virtue 
of which he himſelf was ſeiſed in his demeſne as of freehold ; 
and upon this the defendant demurred in law, Whether this 
annuity might be aſſigned? And there was much doubt and 
argument at the bar. And PoLLARD urged, that it does 
not lie for the grantee, inaſmuch as it appears by the count, 


*[ 65. a. ] 


Trin. 3. E. 6. Rot. 140. 


An annuity granted pro 
be 


Mo. 5. [& Dal. 5. S. C.] 
[ See Mr. Hargrave's 
note (1) to] Co. Lit. 
144. b. 5. Co. 41. a. 
23. H. 7. 1. b. 41. 
E. 3. 9. 


7. Co. 28. b. Good, if 
granted to him and his 
aſſigns, Maune's Caſe, 
Perk. 21. b. 87. 

21. 5. 4. 20. H. 6. 4. 
8. 2. a. 22. H. 6. 1a. 
Plow. 28 1. b. 

5. El. 221. b. 227. a. 


that the firſt grantee was ſeiſed of it in his demeſne as of * 3. 84 


freehold ; wherefore he made his election to take it as a rent- 
ſeck; for it was granted out of the rectory of B. Quære 
bene, for no judgment was entered on the Roll. 


{ Co. Lit. 17. b. Mr. 
Hargrave's note (4). 
Cro. Car. 170. . Wil. 
224. 


(1) [ Moor's Rep. 5. pl. 18. ] That the Judges MounTaGvue, HALEs, Browws, and 
HiNDE, were to have argued, and it was told them that the parties had agreed; and then 
they ſaid, that they ſhould have argued that the count was good; and ſo it was their opinion 


that the plaintiff ought to recover (a). 22. E. 4. 6. a. 


— — 


— „ „ 


—_— 


— 4 


(a) DalIsox reports it of an annuity | but Mook . S. C. agrees with DyER. 


granted pro confilio impaſterum impendends ; 
—— ...... —U— 


Samuel againſt Johnſon, 


OTE, That an action of waſte was brought by 

Samuel againſt Johnſon; and the waſte aſſigned was 
for cutting and topping forty aſhes and twenty elms of the 
value, &c. and there was a demurrer in law, Whether that 
ſhoule be adjudged waſte? And upon good conſideration 
it was adjudged waſte in C. B. in Michaelmas Term, in the 
firſt year of the now king, Ret. 719. 


(2) 


N 2 | Earl 


Lopping and topping 
aſhes and elms is waſte, 
20. E. 1. F. Amend- 
ment, 67, Dy. 92. a. 
90. b. Br. Waſt. 136. 
F. Waſt. go. 108. 112. 
124. 127 


Co. Lit. 53. a. 


J 65. a. J 


Errors in aſſize. 


One cannot be judge and 
attorney ſor any of the 
parties. 


3. H. 7. 10. 32. 34. H. 6. 


1. 51. S. Co. 118. 


177. 


r 
18. b. 


Pro. 511. 


R. 
47. 
38. H. 6. 


* # 65. b. 


Where the p!z nt is of 


rent, it cannot be abriag- 
A - 

14. 45. Aſſ. 9. 13. 36. 
H. 6. Plaint, 7. 


{ 1. Vin. Ab. 110, 111. 
3. Vin. Ab. 169. 


Com. Dig. 84. ] 


33. H.6. 4. 2.E. 4. 10.b. 
33. b. Br. Abridgment, 
a. Leon. 16. 
Dy. 6. b. 38. a. 1. Cro. 


104. 


Dyer, 132. 


28. H. 6. 10. 


7. HN. 4. 47. a. 
If. 9. 


19. H. 6. 


. 


116. b. 


9. H. 7. 5. 


13. Aſl. 
6b. 


Michaelmas Term, 3. Edw. 6. 


Earl of Arundel againſt Lord Windſor and Another. 


(3) [ORRORS aſſigned in aſſize brought by the Earl of 
Arundel againſt Lord Windſor and one Clerke ; 
Firſt, For that Brice Rokewodde, who ts one of the two aſſo- 
ciated to the two Juſtices of aſſize, was attorney for the 
Earl of Arundel in the aſſize at the day on which one of the 
Juſtices was abſent. Alfo at the firſt day of aſſize Clerks 
appeared, and faid nothing in bar of the aſſize; upon which 
the aſſiz e was adjourned into the exchequer chamber to a 
certain day; at which day he made default, upon which the 
aſſize was awarded againſt him, where it ought to have beef 
awarded on the firſt day of aſſize upon the nibil dicit. 

(4) Alſo the plaintiff and defendant in aſſize differed 
about the land put in view out of which the rent iſſued ; for 
the defendant faid, that it was one meſſuage and fifty-five 
acres of land, and the“ plaintiff faid, that it was one fulling- 
mill, forty acres of land, fix acres of mcadow, and fix acres 
of paſture, and the jury ought to have enquired into the 


truth of it, becauſe it is very material. 


(5) Alſo the plaint was of fifty-three ſhillings and four- 
pence rent; and afterwards the plaint was abridged to 
twenty ſhillings, which was admitted by the Court; which. 
is error, inaſmuch as the rent is an entire thing, and cannot 
be abridged, as land and ſuch like. And alfo the jury ought 
to have enquired, and have found the whole title at large 
upon which the aſhze was awarded: and although it might 
be abridged, ſtill the verdict is ill, nor is the judgment 
given upon it; for the jury found the ſeiſin and diſſeiſin of 
the entire rent, . © of the rent aforeſaid in the ſaid plaint 
« ſpecified,” without regarding the abridgment ; and the 
judgment was allo given accordingly, s. that he fhauld re- 
cover the rent. in the ſaid plaint ſpecified, where it ought to 
have bcen of thirty-three ſhillings [ hity-three] and four- 
pence only, with an exception of that which was abridged. 
A ſimilar judgment of more than was in demand on queſtion, 


II. g. Elis. fol. [258. a. b. pot. ] 


(6) Allo it appears that five of the recognitors were 
ſworn, and the reſt appeared ; and becauſe they had nothing 
in the hundred of A. without ſaying within which, &c. and 
that they bad not the view, therefore the aſſize remained to 

” be 


Michaelmas Term, 3. Edw. 6. 


be taken; where it appeared, that when four hundredors are 
ſworn upon the principal it ſufficeth, and that is the default 
of the Court. 

(7) Another matter alſo was moved upon the rejoinder to 
the firſt error aſſigned, which was this, s. in nullo eſt erra- 
tum; Whether this manner of rejoining in this caſe was 
good, or not? inaſmuch as it was averred by matter in fact, 
that the ſaid Brice Robewodde named in the writ of aſſo- 
ciation, and the ſaid B. R. who appeared as attorney for the 
plaintiff, was one and the ſame perſon, and not other or dif- 
ferent z which averment is iſſuable, and triable by the 
country ; and then the error 1s error in fact ; and where error 
in fact is aſſigned, the rejoinder is not in nullo eft erratum, 
but he muſt anſwer to the error in fact, and upon that join 
iflue. And notwithſtanding this the rejoinder here is holden 
good enough, becauſe by that it is agreed that B-: R. and 
B. R. are but one and the ſame perſon; and yet by the law 
that is no error ; wherefore, &c. 


(8) A QUESTION was aſked upon theſe words in a leaſe, 

S. © And it ſhall not be lawful for the leſſee to give, 
fell, or grant his eſtate and term to any perſon without the 
l-ave of the leſſor, upon pain of forfeiture of his ſaid term: 
the leſſor and leſſee die, and the executors fell the term 
without the icave of the heir. It was holden, that this is out 
of the caſe of forfeiture, becauſe the reſtraint was only * 
during the lives of the leſſor and leflee. And yet it was 
agreed in the Bench, that the words above make a condition. 
See the ſame point M. 5. M. fel. 152. pl. 7. prjtea. 


92. a. Plow. 46. 7. E. 6. 79. a. 1. Roll. Ab. 408. 10. Co. 42. 
Rep. 425. 2. Black. Rep. 856. Shep. Touch. 141, 142. 130. J 


— d. —— — 


Mynours againſt Turke and Yorke, Sheriffs of 


London. 


(9) QGERJEANT A7YNOURS brought an action of 

debt in the exchequer againſt Richard Turhe and 
Sir John Yorke, 
Miaal:ſex, and wardens of the gaol of Ludgate, &c. and 


N 3 declared 


J 65. b. ] 


48. 5, 6. F. 3. 15. b. 
[ Ante, 25. a. pl. 1 56. 
note (6). ] 


Where matter of fact 
is aſſigned, in nullo «ft 
erratum is a good re- 
joinder, iſ the defendant 
wiſh to admit the fact, 
but deny that it is legal 
error. But if he wiſh 
to diſpute the truth of 
the fact in iſſue, he muſt 
plead it ſpecially. 


1. Roll. Ab. 763. Cro. 
Jac. 29. 8. Co. 110, 
8. Co. 118. 4. B. N. C. 
30. 7. E:4- 36.4, 6. 
E. 4. 33. Dy. 104. 45. b. 
[ 9. Vin. Ab. 550, 551. 
5. Com. Dig. 303. 2. 


Crompt. Pratt. 304. 2. 
Bac. Ab. 218. f 


* [ 66.2. ] 


Theſe words in a leaſe, 
& That it ſhall ::ct bc lato- 
« jul fur the liffre to ali- 
& ene 2v.thout licenſe of the 
4% er,“ make a con- 
dition, but the reſtraint 
continues only during 
the lives of the leſſee 
and leffor. 

Co. Lit. 204. Dy. 46. 
79. 152. a. 6. 1. Rol. 
Ab. 408. E. 8. Dr. & 
Seu. 323. MIO. 1. . 
Leon; 246. 8. N. . 
45. b. 1. Rol. Rep. 70. 
Lit. 75. Dy. 138. 194. 


[ 3. Wu. 140. 380. 2. Term 


Debt againſt the ſheriffs 
of Lond:n for an eſcape. 
Plea, that I. and C. be 


ſheriffs of London and of the county of fore the day laid in the 


declaration, ſheriffs of 
TL. ſutfered the priſoner 


J 66. a.] 


to go at large in the 
county of &. and a de- 
murrer. 1ſt, Becauſe 
the eſcape might be be- 
fore the time laid, and 
yet not during the time 
that I. and C. were in 
office. 2d, Becauſe it 
is repugnant that the 
eſcape ſhould be at. &. 
while the priſoner was 
in cuſtody at L. 3d, 
For not alleging the pri- 
ſoner in cuſtody at &. 
ath, Becauſe they nei- 
ther traverſe, nor con- 
feſs and avoid, but only 
lay the blame on ano- 


5. 2. 6. Br. Eſcape, 46. 
Plow. 35. b. Noy. 3. 


Dy. 67. 2. 


5. H. 7. 10. 


ſpecified, and does not ſhew what year, for in the decla- 


Michaelmas Term, z. Edw. 6. 


declared upon a record of a recovery in an action upon the 
caſe againſt one Robinſon in the Guildhall, London : and 
ſhewed, that for the dimages recovered he was in execution 
in the priſon of Ludgate under the cuſtody of Barnes and 
Allen, late ſheriffs; and remained there in execution in the 
time of four ſheriffs until the 15th day of December, in the 
third year of the now king; on which day the aforeſaid 
defendants, being ſheriffs of the city of Londen, and wardens 
of the ſaid gaol, the ſaid Robinſon out of their cuſtody at 
London, in the ſaid pariſh of Saint Martin's in the ward of 
Farringdon within, did permit to go at large, the ſaid plain- 
tiff not being in anywiſe ſatisfied for his damages aforeſaid, 
by reaſon whereof an action hath accrued, &c. (10) The 
defendants pleaded, that long before the fifteenth day of 
December, in the year of our ſaid lord the now king, in the 
ſaid declaration ſpecified, . on the twenty-third day of 
September, in the firſt year of the reign of our ſaid lord the 
king, the ſaid Fohn Robinſon then being in the aforeſaid gaol 
uncer the cuſtody of the ſaid R. Ferveys and Thomas Curters, 
then ſheriffs of the ſaid city of London, and keepers of the 
gaol aforeſaid, in execution at the ſuit of the ſaid plaintiff 
by force of the ſaid judgment, the ſaid R. Ferweys and 
Thomas Curteis then being ſheriffs, and keepers of the gaol 
aforeſaid at Lambeth in the county of Surrey, the ſaid 
Robinſon out of their cuſtody did permit to go at large, the 
faid plaintiff not being in anywiſe ſatished for his damages 
aforeſaid; and this, &c. Upon which plea the plaintiff 
demurred in law. 

(11) And the plea ſeemed inſufficient, firſt for the un- 
certainty ; for it ſays, that before the fiſtecnth day of December 
in the year of our ſaid lord the now king, in the faid declaration 


ration three years of the preſent king are mentioned, and it 
may be intended to be the ſecond year, at which time Jerveys 
and Curteis were out of office; and when a plea hath a 
double intendment, it ſhall be conſtrucd and taken moſt 
ſtrongly againſt him who pleads it, by the rule of pleading 
in the ſecond year of Hen. 7. [ 3. H. 7. 2. b. pl. 10. J. Allo, 
it is repugnant in this point, for the defendants have ſur- 
miſed that Jerveys and Curteis ſuffered the priſoner to eſcape 
at Lambeth in the county of Surrey, he then being in their 
ward in the gaol of Ludgate in London, which is impoſſible, 

for 
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for they could not let him go at large out of their cuſtody 
when he was impriſoned *, and in their cuſtody at the time 
of the eſcape. And then the eſcape ought to have been 
ſuppoſed in London, where the priſon is. (12) And it alſo 
ought to have been alleged by matter in fact, that Robinſon 
was in their ward and cuftody at Lambeth, where he eſcaped ; 
for it ſhall not be intended by the law, that the priſoner was 
removed into another county from that in which the gaol 1s, 
by the warden, unleſs it be ſpecially ſurmiſed by the warden, 
as to ſay, that he had a ſpecial command of the king, or of 
his council, or of the chancellor by his writ. And alfo the 
priſoner ſhall have falſe impriſonment againſt his warden, if 
he remove him out of the priſon into another county or 
liberty. (13) And for this matter ſee the plea in 15. E. 4. 
[20. b. 21. a.] in a writ of error, in the end of the plea; it 
was moved by BRIAN, that there was manifeſt error, inaſ- 
much as it was not alleged that the ſheriffs of L. had the 
priſoner in their ward in Southwark where the eſcape was 
ſuppoſed at the time of the eſcape; for by the judgment 
Robinſon was committed ſpecially to the gaol of Ludgate in 
London, there to remain until, &c. ſo that their power and 
authority to remove him to another place is reſtrained by 
the judgment here; wherefore, &c. (14) Then as to the 
ſubſtance of the plea, it ſeems that it is not any anſwer to 
tne matter of which the defendants are impeached ; for it is 
common doctrine that the defendant in his anſwer and bar 
muſt either traverſe, or confeſs and avoid the plaint; and 
here they have done neither, for the matter of charge laid by 
the plaintiff is the eſcape made and ſuffered by them; and 
they do not excuſe themſelves from that, but accuſe their 
predeceſſor, where they ought to anſwer for their own act 
and demeanor; and by the law of God every man ſhould 
bear his own burden, and ſhall receive judgment according 
to his own deeds and merits, whether good or ill, as in the 
Creed Quicungue vult, &c. (15) And therefore if a man 
bring account againſt me as bailiff of his manor, and name 
the year, if I ſay that J. S. was his bailiff the ſame year 
without more, that is worth nothing without a traverſe, yet 
in ſome ſpecial caſe a man ſhall excuſe the tort, and ſhall 
traverſe it over to a ſtranger. As in 33. H. 6. LI. a.] debt 
brought againſt the marſhal for the eſcape of a priſoner 
being in execution on a condemnation, and if he plead that 
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* # 66. b. 


Plow. 45. b. 


Dyer, 121. 278. b. 
22. H. 6. 38. 27. Al. 


91. 


59. 4. 20. 30. H. 6. 6. 


Plow. 38. a. 


57. H. 7. 14. 2. 
Dy. 67. a. 109. a. 
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Dyer, 43. 4. 
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[Vin. Ab. Eſcape, (N.) 
2. Bac. Ab. 247, 248. 

4. Term Rep. 789. 2. 
Hen. Bl. 111. 4. Bac. 
Ab. 71. 
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Cro, Car. 797. 
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[See 8. & 9. W. 3. 
c. 27. F. 6. 2. Blick. 
Rep. 1089. 2. Irn 
Nep. tas 3. W. I. 
296. 4. Term Rep. 
611.1] 


Leaſe for years to two, 
w.th a proviſo that the 
leaſe ſhall be void rf che 
Heijees die; in Calc of tlie 
death of one of the leſ- 
ſees, his executors ſhall 
have hs part in tic term 
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the priſon was broken by the king's enemies, 5s. the Scots or 
French, or by ſudden fire, which is the act of God, or ſuch 
force or vehement power as he could not reſiſt, this is good 
matter with a traverſe, s. that he did not break the priſon 
in any other manner, &c. But if it were done by rebels or 
traitors within the realms, the law is different, becauſe he 
may * have remedy over againſt them. 

(16) And note, If the defendants would take exceptions 
to the inſufficiency of the count, becauſe the record is not 
good and formal, it ſeems that they ſhould not be received 
in that caſe, but ſhould anſwer to the eſcape; for in A. 
14. E. 2. [Fitz. Ab. Eſcheat. 6.] a writ of cheat was 
brought upon an outlawry of felony, which outlawry was 
erroneous, 3. that he was outlawed at the fourth county 
court, &c. where it ought to have been at the fifth; and 
yet not allowed. And in 21. E. 4. fol. 28. [ 23. b. fub fine 
Pl. G.] upon a bill in B. R. it was holden for law that the 
gaoler ſhould no: take advaitage of a diſcontinuance or error 
in the record, becauſe he is a ſtranger to that, although he 
be charged by action brougit upon this record for the eſcape, 
any more than a ſtranger {hall fallify a recovery by a dilatory 
matter: 117) Note by Brote in his Abridgment, title 
Eſcape, 45. 5. £.6, that the ſucceſtor may well plead the 
eſcape to have been in the time of his pred:ceffor, and that 
he retook the priſoner, and impriſoned him, and delivered 
him impriſoned to the defendant at his entry into the oice, 
and that he ſuffered him to eſcape ; for that is confeſſion, and 
avoidance, becauſe he was not in execution by the ſecond 
impriſonment to the party, and by conſequence no eſcape 
in him. 
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Farington's Cite. 
LEASE for years was made to two, with a pro- 
viſo in the end of the indenture, © thar if the ſaid 
« lefſees die within the term, it Hall ceaſe ; the Ietives make 
partition. Where one alienes his part and dies, the leſſor 
cannot enter into his part who is dead, but the grantee or 


(18) 


(18) M. 31. and 32. Elig. C. B. $ Croowict's caſe : I leaſe to two for years, upon con- 
dition that they do not aliene; they malte partition, and one alicucs his part, all is for- 


ferred. ” 


the 
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for 11 
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the executors of the leſſee (if he do not aliene) ſhall have 
his part during the life of the ſurvivor; and no occupancy 
ſhall be in ſuch a caſe. And it is not as where a leaſe 1s 
made to two, © for the term of their lives,” and they make 
partition, and one die, his part ſhall revert to the leſſor. 
And ſo there is a diverſity, by SAUNDERs Serjeant, ATKINS, 
Browne, A. WeEsToN, and DyER, in the caſe of 
Mr. Farington. 


— — —— — 


EMORANDUM, That in this Term I in- 
ſpeed a certain record in the Bench of the 
Term of Michaelmas, 2. H. 6. Rot. 134. where the defen- 
dant in debt pleaded a releaſe made to him by the plaintiff ; 
which was denied by the plaintiff; upon which they were at 
iſſue. And afterwards the defendant relictd verificatione “ 
confeſſed the aforeſaid acquittance not to have been the deed 
of the plaintiff, and upon this the plaintiff had judgment to 
recover, and let the ſaid defendant, becauſe he hath made 
K uje of the ſaid writing raleqſe which he now confeſſes to 
«c be * fa taken, e 
was adjudged in debt by the earl of Oxford about the end of 
the year 33. H. 6. [54. b.] for the judgment was only an 
amerciament and no capras : but for the denial of his own 
deed, the judgment and entry is, “ for that he hath denied 
« his own deed, let him be taken, &c.” although he was not 
convicted of it by verdict, &c. (a) 


(19) 


(19) 4 Hankford's caſe, 42. Lx. 


[ 67. a.] 


during the life of the 
other. Had the leaſe 
been for their lives, the 
leſſor ſhould have it. 

5. Co. 9. 3. Cro. 721. 
Dy. 46. a. 

30. Aſt. 8. 4. Co. 74. 


b. 74. 1. Co. 84. 8. 
Aſſ. 33. 
{See Mr. Hargrave's 


note (1) to Co. Litt. 
192. a. 3. Bac. Ab. 
200. ] 


1 — — 


* [ 67. b.] 
Where the defendant 
pleaded a releaſe by the 
plaintiff, and when iſſue 
was taken thereu 
confeſſed the falfity of 
his plea, the judgment 
was entered for the 
plaint:ff with a capiatar 
as to the defendant. 
G „ . 2. 
Fines, 116. Cont. 
Noy. 4. Poſt. 10 f. a. 
33. H. 6. 54. 17, 18. 
E. 3. 29. & 39. 18. . 
11. 24. 28. Aſſ. 15. 6. 
$$. A 4 21. 
8. Co. bo. 9. E. 29. 


II. 34. H. 6. 29. 43. 
1. Rol. Ab. 219. A. 1, 
9. E. 4. 24. b. 45. E. 7. 
IT. 2. 4. E. 4 29. 
36, 1. 46. AT. nn. 
26. 5. 24. E. 3. 73. 
17. H. 7. Cro. Contr. 
1. Rol. Ab. 224. G. 
$$. . 


4. Com. Dig. 179. 


2. Bac. Ab. 514.] 


Defendant pleaded a releaſe for twenty pounds to 


him; the plaintiff replied, Ne fait —tuund againſt the plaintifF—udgment was, that 


the plaintiff ſhould be amerced. 


F. z. Tac. B. R. adjudged {Cro. Jac. 64.] If one deny his own deed, and afterwards 


confefs it, judgment thal! be that the defendant be amercel. 
Tice, 33. H. 6. 54. b. and of LIYTLETON, in 9. © 
for it is contrary to theſe judgments. E. 


Nate the reaſon of PRISOT, 
3ut mark well 8. Co. 60. 
16. Jac. B. KR. imma Pint's caſe. 


Debt 


on bond in the city of Sa/9p; defendant picaded non ef fſuctum, and afterwards, reha 


verification, confeſſed the action ami judgment, “ z4ce9 17 rutterivordia ; 


and upon that 


error was brought; and this caſe, and 8. Co. 69. cited that it ought to be © cabiatur;“ 


but on the other fide, 3 


3. H. 6. 54. b. cited to the contrary, and that the precedents 


warrant that. And the Court ſeemed to incline that 2 m2/e7701 41d Was good enough, aud 


ordered the precedents to be ſearched, et a 427,07, 


_— 


(a) See 2. Saund. 191, 19% But by 16. | m//cricordia entered where a capiatur ought 
And by 5. V. and M. 


and 17. Car. 2. c. S. F. 1. no judgment after | to have been entered. 


ꝶꝗꝙ⸗ꝓñ— —_ 


2 


verdict, confeſſion by cognovit attionrm, or | C. 12. the capras pro fine is taken away in all 
relietd werificatione fall be reverted for want actions of treſpais, ejectment, aſſault, and 


of a miſericordia or cu,, or bv reaton that 
« capiatur is entered for a 7:/er;Cordra, Or 4 


ner. 


falſe impriſonment, in the courts at We/tmine 


Stringe- 
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Stringefellow againſt Browneſoppe. 


NE Stringefellow ſued a writ of extendi facias out 
extended upon a fta- 


cute de are net in of chancery to have execution of a ſtatute ſtaple 


che lrg rn ga the againſt Browneſoppe directed to the ſheriff of Berks, who 
e Al. e 2 made extent of the lands of Browneſoppe, and took his goods 


2 Ne accordingly, and ſeized them into the Hands of the king 
charge a debt due to according to the writ, but did not make hvery; and after- 


Until the liberate, lands 20) 


him from the conuſor. wards a writ of the king's prerggative iſſued out of the 
41, E. 3- Execution, Fe ; 
8 exchequer reciting the prerogative which the king ought 


2. Rol. Ab. 158. to have to be firſt ſerved and paid by his debtors, and com- 


_ _ A manded the ſheriff to levy the debt to the king which the 


ance, 302. ſaid Browneſoppe owed him, 5. one hundred pounds of the 
N. B. 28. b. goods of the debtor; and if he have not ſuſkcient, then to 
extend his land; and this writ was delivered to the ſheriff 
after the day of the return of the firſt writ, but the firſt writ 
24. E. 3. 46. 3. H. 6. was not returned at the day: and the ſheriff returned this 
Det. 4- ſpecial matter upon the writ of the exchequer, and that he 
had returned the writ into the chancery ſerved as above: 
and averred in his return that the debtor had no goods or 
lands to be extended, beſides the goods and chattels, lands 
and tenements above extended, and therefore as to the 
further execution of that writ he had done nothing. (21) 
And it was holden in the exchequer for law, that the ſheriff 
ſhould be amerced if he would not amend his return, name- 
1. Cro. 149. ly, return the extent into the exchequer for the ſervice of 
Ep Decies ta?- the king's debt; and JusTICE HALEs and BROMELEY were 
of the fame opinion, becauſe the property of the goods and 
land was not in Stringefelluu before they were delivered to 


(20) Infra, 328. pl. 9. 22. E. 4. 0, 11. In treſpaſs that beaſts let for years cannot 
be taken in execution for a debt of the I:ffor, upon a recovery againſt him. Br. Execution, 
107. Unleſs it be in the cate of the king, by BRIAN. 

6. Tic. Þ In the cate of the Earl of Linciln the barons of the exchequer agreed to this 
cate. See infra, 99. a. The ſheriff extended lands upon a ſtatute merchant, and returned 
the writ, but did not return that he had made delivery to the conuſee, exccutivn ſhall ceaſe 
until the debt of the king be levied. 24. E/iz. Ne by Maxwounr, Chef Baron. The 
courſe of the exchequer is, if a man be in debt to the King by recopnizance or otherwute, 
his heir ſhall not be charyed if the executor hath afſets : and the feoFee who comes in by 

urchaſe ſhall not be charged if the heir or executor have aſſets, tor tue heir and executor 
come to the land gratis, and therefore with reatyn ought to be charged. 7. H. 4. 34. 
2. Co. 12, 13. Plow. Com. 449. a. 40. Eliz. B. R. Charicr and Peeter, [Cro. Eliz. 597-] 
The ſheriff rook goods in execution upon a t ſacias, but beicre ſelling them tne defen- 
dant brought error, and had a fuprr/edeas to the ſheriff ro ſtay execution if it were not in any 
ſort done; and notwithſtanding, a vend:ition exponas was awarded, for exccution was in 
ſome ſort made. Sec Moor's Rep. 542. [I. Term Rep. 730. ] 

17. Fac. C. B. ꝙ Sbelian's caſe, Execution was awarded upon a debt. The ſheriff, by 
a fieri ſacias, took the goods of the defendant, and before ſale the defendant brought error, 
and delivered a /#per/edras to the ſheriff, PER CURIAu, The defendant ſhall have his 
Feud, F before the ſale the property continues in him. 


him 


(22) 


heir 
may 
And 
Yet 
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him by the writ of liberate. Therefore quere, becauſe it 
was againſt the opinion of many in the Temple; for they were 
ſeized into the king's hands to be delivered to the party, and 
ſo they are in the cuſtody and conſideration of the law, and 
privileged from all other executions.—S. P. Eaſt. 3. Eliz. 


[Poſt. 197. pl. 44-] 


1. At 


* Hilary Term, 
4. and 5. Edw. 6. 


ͤ»„äéö—— 


(22) TENANT in tail enfeoffed his ſon and heir apparent, 

being within age, with his wife, and died; the 
heir entered, and died during the life of the wife; his iſſue 
may enter, for that is a remitter notwithſtanding the wife. 
And ſee this pleaded in a formedon, T. 37. H. 6. Rot. 365. 
Yet quere, for the benefit of the wife. 


—— . . — — 


Kidwelley againſt Brande. 


(23) IN treſpaſs between Kidwelley and Brande, where the 
defendant had pleaded not guilty, the caſe was) 

That the Abbot of Hyde and his convent made a leaſe for a 
term of years of a farm called Lomer, reſerving rent annually 
to be paid at Hyde aforeſaid, and if it ſhould happen that the 
ſaid rent be in arrear, &c. for forty days next after the 
Feaſt, &c. a clauſe of re-entry reſerved to the Abbot and 
his ſucceſſors. And Kidtbelley had purchaſed the reverſion 
of the king, which came to the hands of the king by the 
diſſolution of the houſe of Hyde. And by the ſtatute 
32. H. 8. [c. 34] he entered for rent arrear without mak- 
ing any demand of the rent at the farm, or at the ſcite of 
Hyde, but on the laſt day of the ſaid forty days he ſent his 
ſervant to the farm to demand the rent aforeſaid, and he was 
there from ſun-riſe to ſun-ſet to ſeek the rent, but no one 
was there to pay it, and alſo on the ſame day he himſelf came 
to Hyde aforeſaid, to ſeek, &c. about the tenth hour, and 
there was no one to pay it; he therefore required one Bethel! 
to 


[ 67. b. ] 


21. H. 6. 5. a. 3. Co. 
72. „ 39. N. . 
Pledges, 31. 12. R. 2. 
Diſtreſs. Statham, 3. 
Dyer, 160, 1. 

[Hardr. 23. Perk. 
112. 2. Bl. Rep. 1294. 


4. Term Rep. 403. ] 


*[ 68. a.] 


If tenant in tail enfeoff 
his heir within age, and 
his wife, and die, and 
the heir alſo die, living 
the wife, his ifſue is 
remitted, 

11. H. 7. 12. Dier, 
10. b. 


6. 19. 29. 35. 
40. 43, 44. Aſſ. 8. 69. 
12. and 15. 7. 3. 2. F. 
Remitter, 11, 12. 14. 
38, 39, 40. 1. E. 
24. 30. and 34. 43. and 
46. 2. B. N. C. 175. 
44. E. 3. 17. 3. 6. E. 3. 
Cui in vita, 20. 

[Co. Lit. 351. b. Lit. 


9. 663. 


Leaſe of abbey lands 
reſerving an ancient 
rent, to be paid at a 
place out of the land, 
with a clauſe of re- 
entry; the king's re- 
verſioner may enter 
under 32. H. 8. c. 34. 
tor non-payment, and a 
demand of the rent is 
not neceſſary. A for- 
tiori, where the clauſe 
of re-entry upon ſuch - 
default is, that he ſhall 
enter without further de- 
mand. 

Plow. 69. b. 
entered this Term, 
Roll 355. 1. Bulſt. 
93. Ow. 2. 41. 

Raſt. Condition, 1. 

4. Co. 73. a 


S. C. 


J 68. a. ] 


[Vide ante, g1. b. pL 
18. and the books cited 
in the margin. ] 
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24. E. 3. 65. 4. and 5. 
Co. 75. 56 Dier, 222. 
A. 329. A. 


Plow. 79. Dier, 109. 


[ 1. Bac. Ab. 477. 
But now ſce ſtat. 4. 
Geo. 2. c. 28. F. 2.] 


Dier, $2. a. 


33. H. 8. 51. b. 


Dier, 5. 
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to ſtay there all the day, and if any came thither to pay, that 
he ſhould receive it for him; and ſo he did, but none came 
to pay. (24) And all this matter was found by ſpecial 
verdict by the advice of the Judges of i prius at Wincheſter 


for the diſcretion and adviſement of the Court, Whether 


the defendant upon this matter was guilty or not? and if, &c. 
then they aſſeſſed damages, &c. And this ſpecial verdict 
was entered upon the peſlea (the which I myſelf tried). 
And the Court conſidered until this Term, Whether Xid- 
welley ought to have made a demand in this cafe, or not? 
And by the opinion of the Court, he needs not in this caſe 
make any demand, becauſe * the rent was payable out of the 
land. (25) But HALEs held, that where the demand is to 
be made by the law, it is not ſufficient for the party to come 
to the place to ſeek the rent, but he ought to bring witneſſes 
with him, and there in the preſence of them he ought to 
make an expreſs demand of the rent upon the land, although 
no perſon be there preſent to pay the rent; for the entry in 
ſuch caſe is, that he came to tne land, and was there to aſk 
for the rent, or that he there demanded payment of the afore- 
ſaid rent, &. Quære hoc. But in the caſe above judgment 
was given this Term for the plaintift. 


Newd!gate's Caſe. 


{26) And a like caſe was upon evidence to the jury in 
F. K. this Term in ejectione firmæ between Newd:gate and 
others for a re-entry made upon a farm which was parcel of 
the poſſeſſious of the late priory of Saint John's of Feruſalem, 
where the rent was reſerved to be paid to their treaſurer of 
Clerkenwell; but there the words were belides, “ that if it 
« thould happen the aforcſaid rent to be arrear, &c. for the 
« ſpace of three months after any Feaſt, &c. then it ſhould 
« well be lawful for the aforctaid prior and his ſucceſſors 
(27) And by 
reaſon of this clauſe Newaigate, by virtue of the aforeſaid 
ſtatute of 32. entered and made a leaſe to rhe plaintiff in the 
ejetione firme, and without any demand made, and it was 
admitted. But JusTict PoRTMAN doubted of the law in 
the caſe. And guere, if the poſſeſſions of Saint John are 
within the purview of the ſaid ſtatute, becauſe it was diſ- 
ſolved in the fame year by ſtatute. 


« without further demand to re-enter, &c.“ 


Eaſter 


Faſter Term, 
5. Edw. 6. 


Thomas Buckler's Caſe. 


(28) JN B. R. a man was indicted for murder, and the 

indictment ran thus, “ for that he, on ſuch a day 
« and year, at C. in and upon the aforeſaid B. (who was mur- 
« dered) made an uſſuult, and him with à certain pocket-knife 
« of the value of, &c. the aforeſaid B. feloniouſiy ſtruct, killed, 
« and murdercd;” without ſaying more, 5s. of malice afore- 
thought, or without ſhewing in certain the place where the 
murder was committed, cr ſuch words © ad tunc et ibidem.“ 
And for want of a venue“ the indictment was thought void, 
becauſe the aſſault might have been in one place, and the 
murder in another, for they are of divers natures; but not 
ſo for the other cauſe, 5s. © of malice aforethought 3” for mur - 
dered neceſſarily implies that, as robbed means felonioufly took, 
(29) It was alſo clearly holden, that juſtices of the peace 
have an authority to enquire of murder, becauſe that is fe- 
lony, contrary to the opinion of Mr. FiTZHERBERT. 
Note, that the cafe above was the caſe of one Thomas Buckler ; 
who was outlawed upon the faid indictment, and error was 
aſſigned therein by reaſon of the defaults above. 

And another error was aiſo aſſigned, for that the indict- 
ment was thus: © Berks: An inqueſt taken there on ſuch a 
« lay and year before, &c.” without ſhewing any place 
where the inqueſt was taken; and, for theſe errors, the 
outlawry was reverſed in the next Michaelmas Term. See 
in reſcue returned by the ſheriff upon a capias ſerved with- 
out ſhewing the place where the reſcue was made, although 
the place be ſhewn in certain where he took the body, 
10. E. 4. [called M. 49. H. 6.] fol. 15. Ca. pl. 14.] and it 


was reverſed. 


[ 69. a. J 


An indictment for aſ- 
ſaulting A. at D. and 
murdering him, withous 
ſtating a place of the 
murder, or ſaying, ad 
tunc et ibidem, is bad. 

[2. Hawk. 335, 336. 
See Str. 901. and Rex 
v. Mathews, 5. Term 
Rep. ] 

So where it ran thus, 
« Berks, An inqueſt 


c there taken on ſuch a 


« day, &c. without 
ſaying any place where 
the inqueſt was taken, 
is bad. 

The word „ murdercd”* 
implies malice afore- 
thought, 2. H. H. P. C. 
187. 2.Hawk.323. cont. 
Juſtices of the peace 
may enquire of murder, 
becauſe it is a felony, 
1. H. H. P. C. 48. 
Words ſhall be ſupplied 
by intendment; but in 
an indictment, where 
the liſe of a man is in 
queſtion, no ſuch con- 
ſtruction. 

Stamf. 130. Cro. 89. 
2.1. 7. 20; d 86. K. 


. L. 4 L 3. 
18. . 2. 3 . 16 .. 
J. b. 1. „ & $: 0 3. Þ, 
& 17. 8. 2. Jac. Cro. 41. 
. . 8 
Endictment, 26. Dy. 
261. 204. 4 Co. 41. 
Cro. 16. 18. E. 4. 10. 
9. . 4 6.5. 2. . 
183. b. 1. Bulſ. 93. 
F 7 „.o. . 
H. 6. 1. a. . 91. 
Dier, 50. 208. 2. R. 3. 


9. 6. 11. 12. H. 7. 5. 10. 25. Cro. 33, 98. 22. E. 4. 12. L. Sto. E. 4. 110. 38. Aff. 11. 1a. 
3. H. 7. 12. 3. H. 6. Attachment. 8. Hawk. P. C. 334. Cro. Jac. 385.] 


This caſe was denied to be law, H. 33. Elix. by the Judges of B. R. in the argument of. 


the indictment of Faux. [ 4. Co. 44. b. Sec 1. Term Rep. 66. 69.] 


(30) A 


J 69. 4. ] 


A leaſe for 
grant of a rent-<harge (30) A PARSON makes a leaſe of his glebe for a term 
> rd 2 (Foy $row of years, the term to commence after his death; 


confirmed by the patron or makes a grant of a rent charge, in like manner, and the 


and ordinary, ſhall bind A . 
hs ite. e patron and ordinary confirm it; it was moved in the Bench, 


4- gr 5 _ Whether the ſucceſſor ſhould be bound by this charge ? And 
2 Litt. * a = it was thought, that he ſhould be bound, becauſe it is a grant 


"4 8 og and charge immediately, although it did not take effect in 
279. 2. the life of the grantor: but MonTAGue doubted of the 
{ 3- Bac. Ab. 334. & ſee cafe 

the whole ſect. (E) in Cale. 

Bac. Ab. Tit. Leaſes. ] 


(30) 44. Eliz. B. R. This caſe was urged and affirmed to be good law by Gawpy, 
Fuſtice ; and the other Judges in a manner affirmed it. 


Eaſter Term, 5. Edw. 6. 


— ——— ... — — — 
Of three brothers, if the 
ſecond be murdered, the 
eldeſt alſo dying within 
the year, and not having 


— 2 ; — — (31) 1 N appeal by Bell againſt Crakenthorpe and others, 


may have it ? the caſe was: There were three brothers, and the 
3. H. 7. 6. Cro. No. ſecond brother was killed; the eldeſt died within the year, 


- gd : _ = not having commenced an appeal; Whether the youngeſt 


H. 4. 6. 9. 16. H. 7. brother ſhall have appeal? was demurred (a). 
$. 3s. b. 20. H. | 

43. b. 11. H. 4. 11. b. 

Pulton, fol. 151. § 10. 


— IIHnnn” 


Bell againſt Crakenthorpe and Others. 


(a) If the heir dic pending an appeal peal is gone for ever. And if au heir die, 
commenced by him, it ſeems agreed, that no | after judgment given againſt the appellant, 
other heir can proceed in ſuch appeal, or | it is queſtionable, whether his heir can ſue 
commence a new one. And it "5 ck the | out execution. 2. Hawk. Pl. Cor. 244, 245. 
ſtronger opinion, that if the right of bringing | See Vin. Ab. Appeal (B). Com. Dig. 
an appeal be once veſted in an heir, who dies | Appeal (A 1.9. 
without bringing any, the right to the ap- 


3 
— ——— —— . ... —-—-. — — 


Wikes and Others againſt Bullocke and Others. 


FINE was levied in Eaſter Term, 29. H. 8. upon 
tev:ed by a man and his . 
ate gram, a writ of covenant brought by three men and 


and render back an eſ- their wives, who were ſiſters, againſt a fourth and his wife, 
tate tailto the wite, re- F 
mainder to theniſetves Who Was ſiſter to the other woman, and co-heirs of one 


in tail, upon the death FTarewell, by which fine the defendants acknowledged the 
of the wife M th ut iſ- | 


fue, a /cire facias brought tenements to be the right of one of the ſiſters plaintiffs, as 


8 the remun- thoſe which the huſband and ſhe, and the two other men and 


A fine come ceo, &Cc. (32) 


Pott. 199. 


their wives, had of the gift of the conuſors, and beſides this, 2 


K-1. 128. releaſe accordingly: and the conuſees granted and rendered 
back 
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pack the tenements to the ſaid wife of the conuſor in tail, to 
hold “of the chief lord by due ſervices: and if it ſhould hap- 
pen that ſhe die without ifſue of her body, &c. that then after 
her death the aforeſaid tenements ſhould remain wholly to the 
ſaid three wives of the conuſees, and the heirs of their bodies 
lawfully begotten, to hold, &c. remainder over to the right 
heirs of T. Harewell, deceaſed, (33) The wife who was 
donee in tail under the grant and render, died without iſſue; 
and the three other ſiſters, and their huſbands, brought ſcire 
facias to have execution of the ſaid remainder in tail to them 
as aforeſaid; and the writ was to ſhew cauſe why the afore- 
ſaid tenements, after the death of the aforeſaid Elizabeth, 
ſhould not remain to the aforeſaid huſbands and their wives 
as in right of their wives, according to the form of the fine 
aforeſaid, becauſe the aforeſaid Elizabeth is dead without 
iſſue of her body, &c. (a) 


* 69. b.] 


9. H. 7. 5. 


1. H. 5. 8, 9. Dyer, 
159. 41, 42, 43. E. 3. 
24. b. 5. a. 12. b. 14. 
4. b. 


Perk. 704, 705. 

1. 5. H. 5. 10. 13. 3. $. 
H. 6. 10. 19. E. 3. F. 
Fines, 47. x 


1 


(a) They clearly could not u * this 
ire facias for the remainder. They had 
by the ſine come ceo an eſtate in fee ſimple 
executed in them, and the reſervation of a 
leſs eſtate conſequently was void. And all 


199. pl. 56. poſt. 
the caſes hold, that no ſcire ſacias can be 


WO men acknowledged the tenements to be the 
right of J. S. as thoſe which the ſaid J. S. and A. 
his wife had of their gift: and, upon the ſame fine, the huſ- 
band and wife granted and rendered the ſaid tenements to the 
conuſors, for the term of their lives, to hold of the ſaid J. S. 
and A. his wife, and to the heirs of their bodies, &c. by cer- 
tain ſervices and rents; and after the deceaſe of the ſaid 
conuſors, the aforeſaid tenements wholly to revert to the 
ſaid J. S. and A. his wife, and to their heirs; and if it hap- 
pen, &c. that then they ſhould revert to the right heirs of the 
ſaid J. S. for ever. And one, as heir of the bodies of 7. S. 
and A. brought a ſcire facias, which was, © & gue poſt mor- 
« tem, &c, ought to remain to him,” &c. And upon good 


(34) T 


conſideration, the writ was abated, And ſee 42, 43. E. 3. 
[ 5. a. 12. b.] for ſuch a fine. 


2 


drought for the only eſtate which they have 
under the fine; which being a reverſion in 
fee, their . remedy for the recovery of 
it was formedon in the reverter. 


See fol. 


A fine ceme ceo, &c. 
levied to J. S. who grants 
back to the conuſors 
for liſe, with the rever- 
ſion to himſelf in tail, 
&c. The iſſue brought 
a ſcire facias for the te 
nements, ** which after 
c the death, &c. ought 
&« to remain to him,“ 
and bad. 


Ante, pl. 32, 33. | 

„ 
. 4 „ 9. 
156. 3. 2. 199. a. 237. 
7: L. 4-34. 6. 88 
Eſtate, 23. 66. Finch. 
Fines, 47. 


(35) A, 


[ 697 b. 1 


Tenant in ancient de- 
meſne may vouch into 
. the courty, if the 
vouchee have nothing to 
be ſummoned by within 


the ſeigniory. 

2. Inſt. 32 f. b. E. 15. 
H. 8. Rot. 343. 27. 
11. 33. L 3. 
Voucher, 31. b. 49. 
3. 81. b. 18. H. K. 
1. b. 41. E. 3. 31. b. 


[F. N. B. 20. 30. 
Booth. Real Act. 56, 57. ] 


* ab 


—_— 


978. 4. J 


Feoffment to two, upon 
condition to make back 
an eſtate for life to the 
feoffor, remainder in fee 
to a ſtranger, and only 
one made back the eſ- 
tate, this is good for a 
moiety. 


Fulb. Paral. lib 2. fcl. 
73- Rol. Contin. 473. 
49. L. 3. 16. b. 35. 
AS. 13. 16. B. 46. 
33. H. 8. 46. a. Dyer, 


56. a. 334. 
LShep. Touch. 139. ] 


A man cannot prefer: be 
as keeper of a park 
without ſtating it to be 


Eaſter Term, 5. Edw. 6. 


(35) A TENANT in ancient demeſne vouched one at 
. the common law, in the ſame county, becauſe he 
had nothing to be ſummoned within, &c. and there was a 
demurrer upon the voucher ; and at length the voucher was 
adjudged: wherefore a day was given to the parties in the 
Bench to determine the warranty ; and there, a ſummon” ad 
warrant” was awarded againſt the vouchee in a foreign 
county; and he came, and gratis entered into the warranty, 
and youched over into another foreign county, and was re- 
ceived to it; and he came and vouched over into another 
foreign county, which was alſo received: and this plea was 
commenced in the court of LEWIS POLLARDE, 7u/tice, 


———— T__ 


MAN enfeoffed two upon condition, that the 
feoffees before a certain day ſhould make back 
the eſtate to the feoffor for life, remainder over in fee * to 
a ſtranger. One of the feoffees accordingly made the eſtate, 
and the queſtion was, Whether ihis be good for the moiety, 
becauſe the condition is entire? And many thought that this 
was good for the moiety, becauſe the party to the condition 
had diſpenſed with the condition by the acceptance of the 
eſtate. 


(36) 


Irinity Term, 
6. Edw. 6. 


Withers 2cainſt Iſcham. 


(37) 7 RESPASS was brought by Lawrence Mathers 


againſt Villiam Tſeham, for breaking and entering 


an andzent park. But his park, called 77: Brewer's Park, and the graſs, &c. depaſ- 


whether he may Pre- 
ſcribe at all in h.: . ſc I: 


turing with ten hogs, &c. and breaking down and entering 


and his predeci flu, by four acres of meadow, and the graſs, &c. cutting down and 


reaſon of his cſiice, 


Which is orl;”;or lde? mowing, and the hay thereof coming, 5. ſeven cartloads of 


Orr 


Litt. 73. 
Noy 129. 


hay, of the value ch, &c. taking and carrying away, and con- 


verting 


verti 
feet, 
(38) 
the p 
treſp⸗ 
office 
life, t 
dities 
belon 
22 
«ſee 
conſu 
hogs, 
J. A 
by h 
year, 
with 
furth! 


ſaid 


uſed, 
of pa 
of th 
ofhce 
gave 
dow ; 
an of 
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verting and diſpoſing thereof to his own uſe; and with his 

feet, in walking, treading down the graſs there growing, &c. 

(38) The defendant, as to the breaking and entering into 

the park, pleaded, that one J. Arundel, Knight, before the 

treſpaſs, was ſeiſed in fee; and, by his deed, &c. granted the 

office of keeper of the ſaid park to him, for the term of his 

life, together with all fees, emoluments, profits, and commo- 

dities to the ſaid office appertaining, due, accuſtomed, or 2 nl qo * 
belonging ; by virtue of which gift, the faid defendant was | 

poſſeſſed of the ſaid office (whereas he ſhould have ſaid 

« /z;ſed””) ; and gave colour to the plaintiff, And as to the 

conſuming and deſtroying the ſaid graſs in the park with ten 

hogs, he ſaid, That before the time of the treſpaſs, one 

J. Arundel, Knight, was ſeiſed of the ſaid park, &c. and 

by his deed, bearing date the 29th day of Auguſt, in the 
year, &c. granted to him the office of keeper of the ſaid park, 
with all, &c. as in the ſaid writing more fully appears. And 
further he ſaid, that he and all his predeceſſors, keepers of the 
ſaid park for the time being, from time immemorial, have 
uſed, and had, and have been accuſtomed to have, common 
of paſture for all their hogs in the park aforeſaid, at all times 
of the year, throughout the year, as appurtenant to the ſaid 
office; by virtue of which, &c. he juſtified the treſpaſs, and 
gave colour to the plaintiff ut ſupra. And as“ to the mea- # [ 70. b. ] 
dow and hay, he pleads as above, by virtue of the grant of 

an office, &c. from one Sir J. Arundel, as in the ſaid writing 

more fully appears. And further ſays, that he and all his 

predeceſſors ut ſupra, when the graſs was ripe to be mowed, 

have been uſed to mow, &c. and to make hay, and to carry 

it of, and convert, &c. by virtue of which gift, he entered 

and mowed, &c. and did not ſay, that he was ſeiſed of the ſaid 

office before the time that he made the preſcription. And upon Lit 3. 33. b. 


ift j . . 
this, the plaintiff demurred in law. (39) And it ſeemed, wo 10. 5. Co 


— 


4 


| 
| 


46. E. 3- 12. 


(39) E. 8. Jac. Sir Edward Dymock's Caſe, [Lane, 31. 38. 61.] a certain writing in- 
denied was mentioned in an information; the defendant pleaded, that well and true it was 
there was ſuch a writing indented, and agrecd in all particulars ; and it was adjudged 
good, Ly reaſon of the © well and tre it is. 

38. Eli. Rot. 1302. Man v. Curliſe, the jary found, that one John French was ſeiſed, 
and did not find that be <vithin named J. F. was ſciſed; and bad, by Nox, in the argument 
of the caſe of Bold againſt Walters in error, 8. Jac. B. K. (a) 


(a) By the record of Marche v. Curtis, | port the caſe, take no notice of that point. 
which is the Man v. Czriiſe of this note, Co. | And Bold ard Walters, Noy, 70. though it- 
Ent. 215. b. the verdict is guidam French, as | ſelf to the point, is but a thaurt note, and does 
here ſaid ; but Mook, CRoOKE, Nox, AN- | not mention that caſe, 

DERSON, COKE, and BROWNLOW, Who re- 


VoL I. () that 


- TT — _— _— —— — —„—„— - 


JL 70. b.] 


Bridg. Rep. 100. R. 


500. 


39, 40. Aſſ. 6. 27. & 
49. 9. 18, 19. 32, 33. 
H. 6. 23. . 
. &. 8. D. 5. 2. 
96. A. ( . 
10. Co. 59. b. 22. H. 6. 
Preſcription, 47. 
E. 4. 54. 3. Bulſt. 334, 
335. 11. Aſſ. 23. 


L Hob. 44. 45.1 


.. 
270. Dav. 45. b. 
Litt. 122. b. 


Hob. 41. 


Sy. H. 7 16. 

[Co. Lit. 122. a. Mr. 
Hargr. note (1). Wats. 
Cl. Law, 60.] 

Finch, fol. 28. 


9 [ 71, a.] 
27. E. 3. 84. b. 


9. H. 6. 16, 17. 
1. H. 7. 19. F. Bro. 
291. 8. Co. 5 
E. 4. 11. b. 
17. 49. 31. H. 6. 34. 
Perk. 23. 7. Co. 26. 


Dy. 283. 
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that the form and mode of pleading is bad in many parti. 
culars: 1ſt, For that he ſays he was poſſeſſed of the office, 
when he had a freehold in it, and not a chattel ; where. 
fore, &c. Another, Becauſe he did not convey the office to 
himſelf by one and the ſame perſon, but by divers grantors, 


and this is not good, but contradictory ; for his plea is, © that 
. © one FJ. Arundel,” in every juſtification, and that ſhall be 
intended ſeveral perſons ; wherefore, &c. Alſo, He claims 


common appurtenant for hogs ; which is ill, for they are not 
commonable cattle, nor are goats. He ought Hkewiſe to 
have alleged before his preſcription, that he had been ſeiſed 
of the office; for otherwiſe he hath not enabled himſelf to 
preſcribe in himſelf and his predeceſſors. (40) And fo it 
ought to have been alleged before the preſcription, that 7le- 
brewer's Park, &c. was an ancient park, to induce him to 
have the preſcription, as an ancient city, or an ancient 
borough, and then to make his preſcription. And then as 
to the matter in law, s. Whether a keeper of a park for life 
may preſcribe in himſelf and his predeceſſors ut ſupra, to 
have ſuch profits appurtenant, or incidental to his office, or 
not? it ſeemed, that he is not able to make ſuch preſcription, 
for he hath not any intereſt in the office in perpetuity, nor 
was there ever any eſtate of inheritance in this office, nor a 
perpetual ſucceſſion of it created. (41) And the office of a 
park-keeper is not of neceſlity, by law, as a biſhop or parſon 
of a church is; for it is a voluntary thing to appoint a keeper, 
ſince the lord of the park may be his own keeper if he 
pleaſe; and ſo can he not of other offices of ſtewardſhip or 
bailiwick, &c. And it ſexmed, that a man cannot preſcribe 
in a profit appendant to a thing, unleſs the principal thing 
may have and hath a perpetual continuance and duration 
and that is the reaſon, that an advowſon appendant to a ma- 
nor cannot be made appendant to the rent or ſervice of the 
manor, but only to the demeſne. (42) Alſo, no man can 
preſcribe, unleſs he can ſay, that he and * his anceſtors, or 
his predeceſſors, and all thole whoſe c{tate he hath, &c. 
and here the defendant cannot have the eſtate of any one, 


for he muſt have his eftate always at every change, by the | 


death of the officer, from the lord of the park, by a new 


(41) Note, It was ruled in C. B. in 32. Eiiz. $ Hamlington's Caſe, That a feoffment of 
a manor, &c. and livery made, although the tenants do nor attorn, yet the advowſon paſſes 
as appendaut to the demeſnc aud this wes alſo agreed 30. Elix. in the ſame court. 


grant 


grant a 
for that 


will, O 


names 
but ou 
from C 
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being t 
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may pi 
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(43) - 
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count) 
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(a) 
kold t. 
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grant and deed; and therefore he ſhall never preſcribe : and, 1. Bulſt. 94. 


for that reaſon, it is obſervable in our Books, that a tenant at 


names to have common, from the weakneſs of their eſtates, 
but ought to preſcribe in the name of the lord, as appears 


17. H. 7. 
113. b. 32. H. 6. 5. b. 
will, or for years, or life, cannot preſcribe in their own 4. Co. 32. 

22. H. 6. 37. 17. 9. 15. 
E. 4. 26. 3. 29. 2. 18. 
H. 8. 1. b. 6. Co. 60. a. 
Cro. 197. 


16. Co. Litt. 


13. $0. 


from Chaworth's Caſe, 9. H. 6. [62.] and 18, E. 4. 3. b. E. 4. 23. 1. 10. b. 21. 


where this diverſity is taken, 3. The Inhabitants of a town, T . 


being tenants at will, could not preſeribe to have common 
in the waſte, &c. becauſe, in their perſons, there is no ſuch 
ability or capacity, without being a corporation; but they 
may preſcribe for a way to church, or to grind toll free, &c. 
which are only eaſements; but to preſcribe in ſuch form, 
in the vill or place, s. that within the vill of D. there is 
ſuch an uſage or cuſtom, that every inhabitant ſhall have 
common, or ſuch other thing, that may be good, becauſe it 
refers to the place, and not to the perſon of the preſcriber. 
(43) And fo the defendant ought to have done here, 8. that 
there is ſuch an uſage and cuſtom at Jle-brewer's, or in the 
county of Somerſet, that every keeper, &c. ſhall have ſuch 
profit by reaſon of his office, &c. And I will readily agree, 
that land, or any other annual profit real, may be incidental, 
and appendant to an office, and by the grant of the office 
the land ſhall paſs; as to the office of warden of the Fleet, or 
of the foreſt of F. as appears in 1. H. 7. [29.a.] But then 
the offices are offices of inkeritance; for, otherwiſe, one 
great inconvenience would ariſe, s. that a freehold would be 
ſuſpended ; for, after the death of the officer, the freehold of 
the land, or of the profit, would be in abeyance, until a new 
officer be made or created, if the office did not deſcend to 
an heir, or to a man who had a perpetual ſucceſſor by the 
common law, or by the king's letters patent: and in no caſe, 
except only in the caſe of the parſon of a church, can a free- 
hold be in abeyance, &c. (44) And, in this cale, the hay, 
or common for the hogs, is ficehold, and aſſize lies for it, as 
for a profit in a certain place to be taken; as veſture, or the 
firſt mowing of a meadow, is frechold, and aſſize lies for it. 
And it is not like the preſcription which the Chief Juſtice 
of the Bench makes in granting his offices, although * he 
hath, in his office of Judge, only an eſtate during the king's 
pleaſure (a); for his preſcription runs generally, s. that it 
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363. 4. Co. 32. a. 
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1 — 


(a) By 12. & 13. V. z. c. 2. the Judges now ag dh and that by 1. G. 3. c. 23. notwithſtand- 


kold their commiſlions quanmdiu bene ſe - 
"00'S 


ing the demiſe of the crown. 


bath 


Trinity Term, 6. Edw. 6. 
6. Co. 61. 12. 21. H. hath been uſed, &c. that every Chief Juſtice, &c. for the 


C 751. b. J 


F. 16. b. 17. 2. 20. : 1 
„ being, ſhould grant ſuch an office, &c. and not to pre- 


E. 4. 18. 18. Plow. ſcribe in his perſon and that of his predeceſſors, &c. (45) As 


Mk. an 149.154. in 11. E. 4. [2. b.] where SexjEAnT JENNEY, being im- 
Cro. 47. | pleaded in the Bench by bill, ſaid, that he was a ſerjeant, 


Dig. 466. g 
1 1 and that all ſerjeants of the law have been impleaded in all 


296. 2. Wil. 232. ] times, &c. by original writ, and not by bill; there he did 
not preſcribe in his predeceſſors, &c. The law is the ſame 
by preſcription of the under-ſheriff, to take of every priſoner 
acquitted of felony twenty-pence for bar fees in 21. H.). 

12. II. 7. 13. 10. Co. [19. b. 17. a.] (46) And there in another caſe, [21. H. 7. 

59. 42. E. 3. f. a. 15. b. 16. a.] where the lord of a manor preſcribed to have 

Cro. 80. 32. H. 6. 5. 5 

21. H. 7. 13. a. an heriot after the death of every tenant for life, this is 
holden good for the generalty; for although the eſtate be 
determinable, yet may there be many other eſtates for life 
which have duration: but there it is holden by the other 
ſide, that tenant for life can never make preſcription, for 

want of perpetuity in his eſtate. And in Hilary Term, 6th 

32 H. 6. f. 20. H. 6. and 7th, judgment was given for the plaintiff for the inſuffi- 
8. Preſcription, 7 4. . 

Co. 32. Hob. 45. 118. ciency of the plea; and chiefly for this, that it was not al- 

10. Co. 59. leged that the park was an ancient park, 3. from time where- 

[4.Com. Dig. 472,472.) of, &c. But as to the matter in law, they were not clear 
with the plaintiff, but rather againſt him, though they did 
not argue it. (47) But afterwards T. 1. Mar. in the ſtar- 
chamber, before Stephen biſhop of Mincheſter, chancellor 


of England, Cuthbert biſhop of Durham, and Thomas biſhop | 


of Norwich, and biſhop of Eh elect as it is ſaid, and many 
others of the council, and THoMaAs BROMELEY, Chief 


Juſtice, and David BROOKE, Chief Baron, it was decreed | 
Dyer, 216.3. E N. C. and ordered, that I/eham ought to be well recompenſed for 


159. Co. Litt. 233 b. the profits and commodities appendant to his ſaid office, 
Bro Grants, 134. | 


ro. Car. 60. 
18. E. 4. 9. a. RU, with Withers to diſpark the park, notwithſtanding the grant 


Continuance, 357. 1. : 
Bulſt. 94. of the office (a); but if the herbage had been expreſsly 


granted 


(47) M. 41. & 42. Ee. C. B. Rot. 18 49. Peraixs v. Cumbei ſord, [ Cro. Eli. 725. ] in 
replevin, a cuſtom of a manor in Cheſbire was alleged to be, that if any one, although he 
be a ranger, die within that manor, the lord ſhould have the beſt beaſt. which he was 
poſſeſſed of within the nanvr at the time of his death, as an heriot ; and reſolved, That this 
was not a good cuſtom to bind ſtrangers. [ Poſt. 199. b. 1. Bac. Ab. 673.] 


1 


F - — — — — 
„ — n nn urns” * 
— —_ 


(a) In the edit. of 1592 in the Middle] ſome reſpects, and being alſo more appli- 
Ter:#]: Library is a good note in a contem- | cable to our caſe, I have thought not im- 
porary hand of a caſe alſo reported in Cro, | proper to tranſcribe : 


« Dnam 


although it was in a manner agreed by all, that it well lay | 


Nota, que Mich. | 
Jac. 17. and Moor 786, which differing in ]“ 4. Jacobi, in Camera Stellatà, in caſu inter | 
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[ 91. b.] 


granted, then the owner might not plough the ſoil, &c. for 
they held, that if there be an ancient park, and the office of 
keeper uſually granted with certain profits appendant to it, 
2s windfalls, &c. theſe things ſhould go with the office by 
preſcription, and ſhould be enjoyed by the keeper ; and eſ- 
pecially if the grant be ſuch, s. in as ample manner and form 
as ſuch an one had, &c.; becauſe that is as large a grant as Co. Litt. 253. 


9. Co. 30. and 50. 


if it * had been expreſſed how much he ſhould have; for it © On. is: 


ſhall be referred to the profits which the other perſon had; 


1 32.4} 


which reſts in profit. And at length, Iſeham, by arbitration, 
had two hundred marks for coſts and damages, and forty 
marks per annum in annuity for all his intereſt and profit of 


the park. 


— 
— 


—— 


TD 


« Daam Ruſſe! et Comitem de Notingham, 
« pur divers riots ſuppbte detre faits p' les 

Leann del Count de Notingham, ctant 
« grand admiral dEngleterre, ct un des 


« jars del counſaile, en debruiſant ove ſorce 
ies portes ou wicket del cattle de Doning- 
„ton in com' Berk. dont la Dame Ruſſel 
* avoit la cuſtodie, et l'herbage del park, 
« pur ſa vie, del done la Roigne Eliz. en la 
« 5. an de (a raigne; et linheritance dal calle 
ct p2rke fut apres p' m. la royne done al 


« dit {nr admiral; fut tenus p' Sr. 1.dw, 


66 


„Coke, Ch. Juſtice del Com. Bank. q. le 


„ {yr admiral et ſes ſervants purrotent bien 
« ;uſtifier le debruſer del 2 forciblement 
«pur ceo que la Dame Ruſic! navoit nul 
po ſeſſ. per ſa dit oftice mes a fon oeps.” 
En m la caſe Ruſſel et Count de Notingham 
ceux points fueront reſolve : 

«1. Ce'y que ad cuſtodiam domus, caſtri, 
ou parci, nad aſcun poſſeſſion a ſon oeps 


dem mes ſolement c me ſervant al ocps, 
cel y que ad linheritance. 

2. $1 tiel ſervant voile preſumer den— 
„ garder le poſſeſſion encounter le owner, 
„il poit juſtifier Venfreinder del meaſon a 
* fa pleaſure; et nc ſera account forceble 
entry. 

* 3. Si ſoit aſcun lodge ou aſcun cham- 
bers cn le caſtle ou meaſon apperteignant 
gal office del keeper, il ad intereſt in ceux 
*« folem't, et nemy en lentier caſtle, mcaſon, 
* Ou parke; mes doibt remover hors de ecco 
al pleaſure del owner, | 

* 4. Lowner poit debruſer ſa meaſon nient 
** obſtant q'il ad grant cuitodiam de ceo. 
„Come auxi il poit diſparker fon park uac' 
« q'1l ad grant lherbage de cco; come cn le 
„principal cas icy, Mes le grantee avera 
« toutffors le fee ꝗ' fut grant pro exercitio 
* officii apres loffice determin. Vide Sir 
„Tho. Wroth's Caſ. Plod.“ [ 452. & Cra, 


Car. 60, 61. ] 


Michaelmas Term, 


6. Edw. 6. 


n — r 


— 
—— 


1) EM. That on the 19th day of May, in the year of Serjeants made. 


Our Lord 1552, and in the ſixth year of the reign 


3. B. 4. 13. 
$3. K. 11. 


of King Edward Sixth, I received the royal writ in theſe 9. H. 7. 23. 


words : 


(1) M. 5. Rich. 2. B. R. Rot. 3. The Lord the King ſent to kis faithful and beloved 
RoBERT T RESSILIAN his writ cloſe in theſe words: “ Riek Dos, Dei gratid, &c, di- 
to ct fideli naſtro ROBERTO TRESSILIAN Aa, . Quia volumus guod vos fiatis Capital 
* Tuflic" naſir ad placita coram nobis tenenda, et omnia alia que ad officium Capit' Fuftic' 


O 3 


10 ner 


— — . — — —— 


J 72. 4. J Michaelmas Term, 6. Edw. 6. 


Forteſcue, Commen. words: E DPWAR DUS SEX Tus, Dei gratid Angliæ, Francis 
Leg. Ang. 237. « et Hibernie rex, fidei defenſor, et in terrd eccleſiæ Angli. 
« cane et Hibernice ſupremum eaput, dilecto fibi Tacopg 
« DIER, armigero, ſalutem. Quia de adviſamento concilii 
<« noftri ordinavimus vos ad ſtatum et gradum Servientis ad 
« legem in Quindend Santi Michaelis Archangeli prorimi 
ce futurd ſuſcipiendum, vobis mandamus firmiter injungentes, 
« quod ves ad ſtatum et gradum prediftum ad diem illum in 
« forma prædictd ſuſcipiendum, ordinetis et preparetis, et 
cc hoc ſub pena mille librarum nullatenus omittatis. Teſte 
« meipſo apud Weſtmonaſterium 19mo die Maii, anno regni 
cc noſtri ſexto.“ At which day RoBERT BRook, Recorder 
of the city of Londen, and I James DyYER of the Middle 
Temple, THoOMAs GAwDY of the Inner Temple, WILLIAM 
STAMFORD and WILLIAM DAL1soN of Gray's Inn, and 
RALPH RokKEBY and RIchARD CATLINE of Lincoln's 
Inn, gave rings with this motto, Plebs /ine lege ruit. 


Whitfield made a ſer- 
jeant, M. 10. Car, 


« noftri nomine noſtro facicnda, vobis mandanus quod officio illo iutendatis, et omnia et finoula 
© que ad officium Capital Fuftic” nojtr: pertinend” facriatis et exequamini prout decet. 7. ie 
% meipſo apud Waltham 22. Jun, anno 5. Sey's Book, b. fol. 118. a. 

T. 13. Car. GLANVIL of Lincoln's Inn was made Serjcant, and gave rings with the 
motto, Sol regis flirps legis vireſcit. 

. 12. Car. was a general call of Serjeants, the ſolemnity of whoſe creation was de- 
ferred till Hi/ary Term enſuing on account of the plague in London, and they gave rings 
with the motto, Rex animat legem. 

NM. 7. Car. RoBERT HEATH, Knight, Attorney General, was made a Serjeant, and gave 
rings with the motto, Lex regis vis legis; and the following day, 5. 26. October, was made 
Chief Juſtice of the Common Pleas. 

M. 10. Car. SIR JohN FixCH, Attorney General, was made Serjeant, and gave rings 


with the motto, Raſæ et /ilia dant purpura ; and the next day was made Chief Juſtice of the 
Common Pleas. 


— * — — 
. —__S* 
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Brown again Sackville. 


| MAN ſeiſed of lands in fee ſimple holden in ſocage 
fore the teſtator*s death : 
Ws os ae (being ſick in bed) ſent for MR. Ar KINs, a man 


his mouth is good, tho" learned in the la d d ; * 
never read to lum. law, and deſired his counſel in making his 


A will written out be- (2) 


Will, 

(2) William v. Edmunds in ejefione firma, M. 30. 31. EIn. or 38. & 39. Eliz. B. R. 
261. [Cro. Eliz. 100.] A man by parol deviſed lands to his three daughters; his friends 
left him and reduced it to writing without any direction; and they interrogated the deviſor 
if he would affirm his will, which was ſhewn to him, and he being acquainted with the 
effect anſwered that he would; and yet adjudged a void deviſe, becauſe the writing was 
from the memories of the friends, and not the will of the teſtator But by CLENCH, if the 
deviſor order his will to be written, and die, and afterwards it be put into writing in con» 
venient time, that is a good deviſc. 

Sir Richard Pexal deviſed to his wife for her jointure certain land. The ſcrivener in— 
ſerted a condition. Sir Richard, lying in bed, ſaid, „that it was more than he intended.“ 
The deviſe was good, and the condition void, becauſe it was countermanded by parol. 

M. 3. Jac. B. R. in + Newdigate's Cafe, by all the Judges, that the teſtator ought to 
order the writing of his will, otherwiſc it is void. Out cf the Book of MR. Maso. 

There 
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will, who took notes of it, and afterwards departed from the 4. Mar. Bendl. 61. 
S. C. 


deviſor, and about eight of the clock in the morning put the or apboy 


faid will in writing according to due form of law, agreeably 1. And. 34- 

to the ſaid notes, and according to the ſaid will declared unto 1 880 
him, which was wholly written before eleven o'clock of the 

ſame day, and the deviſor died at twelve, ſo that he did not hear 

the ſaid will read. Ex depoſitione MRI. ATKINS. It was 3. Co. 31. b. 
moved, Whether this was a good will, or not? And by the ** nn 
opinion of the Court in the Bench in Eafter Term, 4. & 5. 

Ph. & M. in a writ of quibus brought by Brown againſt 3 
Sackville, in evidence upon the trial of the iſſue nul di arſſerft u, | 
that ſuch a will is good enough, and ſufficient * by "the ſta- #* L 72. b. ] 
tute. So the ſame point was doubted upon the laſt will of 

Hinton of London in the court of wards,' M. 4. & 5. Elix. 

whereof articles were made in the ſecond year of E. 6. ut 

ſupra, and read to the deviſor by the ſcrivener, and written 

at length after his death, and holden 2s above well enough (a). 


There alſo by Coke, Attorncy General, the teſtator ought to be of diſpoſing memory, and 
not only of reaſonable memory. 

T. 11. Jac. C. B. ꝙ C ſar and Lake's Caſc, adjudged, that if a man intends land to J. S. 
remainder to J. D. and before the remainder written the deviſor dies, this is no deviſe 
within 32. H. 8. c. 1. according to ſome, becauſe it depends upon the other; but if a devite 
of two acres, one to J. F. the other to J. D. and the deviſor die before the deviſe to J. D. 
written, yet that is good Witlin the ſtatute for the acre to FS. becauſe there the one doth 
not depend upon the other. 


—_— — — — pr —— 


(a) Now by 29. Car. 2. c. 3.0 5. all | be: ſubſcribed in his preſence by three or four 
deviſes of lands bag tenements dal be in | credible witneſſes, or elſe they ſhall be ut- 
writing, and ſigned by the party ſo deviſing terly void and of none effect. And fee 
the ſame, or by ſome other perſon in his | Dougl. 241. 
preſence and by his expreſs dircCtions, and | 


—ů— T —— — 2 


The wife is barred by 

3) HE huſband alone aliened his wife's land by a fine 2 fine with proclama- 
ö : . tions levied cf her lands 
with proclamations, and died; the five years ex- by the huſband alone, 


(3) 43+ Eliz. Wheiflone v. Wentrvorth, [ poſt. 159. a. marg.] Tenant for life, remainder 
in fee to a married woman; the tenant tor life levicd a fine; the huſband died; the wife 
married again, and the tenant died; tive vears paſſed, the huſband died; the wife ſhall be 

barred, and has no remedy by the ſuture 32. H. 8. c. 28. And there a div erſity was taken 
between warranty and right upon deſcent: as far as reſpects the warranty, that may be ſo 
private that the wife ſha Il never know of it, and therefore cannot refer this to the difpotal 
of the {ccond huſband; and therefore it is not reaſonable that the ſhall be bound by the 
laches; otherwiſe jt is of a right to the land which a wife hath Knowledge of before, ad- 
judged notwithſtandiny that the wite (ſhall be barred. 

Nov, Attorney General, who citcd the caſe before, cited this alſo, 4. & 5. Eig. in a me- 
moranc!, Th. Tun Beaunmont's Caſe [2. Inſt. 681. 9. Co. 138. b.]: A man ſeiſed of land in 
right of his wife, made a feoffmenr of it to the king, and the huſband died; the wife may 
enter by ſtatute 32. II. S. c. 28. for notwithſtanding there was no d liſcontinuance, yet it may 
turu the eſtate to a right, and ſhe may enter, firſt, becauſe the act of parliament is general, 
and the king is not excepted ; ſeco: adly an act of parliament! is a judgment, and after judg- 
ment may be an entry without ihe w ing any right. 


O 4 pired 


[ 52. b.] 


if ſhe ſuffer five years 
to paſs after his death 
without action or entry. 


8. Co. 72. b. Co. Litt. 
326. F. Eliz. 224. 11. 
2. 10. 11. Co. 93. 49. 
62. 10, 11. Co. 99. 49 
Raſt. Leaſes, 2. Plow. 


373. 1. Rol. Rep. 91. 


160. 
[ 1. Cruiſe on Fines, &c. 
211.] 


— 


A fine levied at com. 
mon law of lands in an- 
cient demeine of the na- 
ture of gavelkind, does 
not alter the courſe of 
inher.tance. 


L Dali. 12. S. C.] 
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pired after his death without action or entry on the part of 


the wife; ſhe and her heirs ſhall be barred for ever by the 
opinion of tne Court, notwithſtanding the ſtatute 32. H. 8. 
[ c. 28. ] which does not limit any time of entry, &. But 
this does not toll the general law made by the ſtatute 4. H. 7. 
[ C. 24. ] of Fines with Proclamations, and the ſtatute of 
32. ſpeaks only of fines without proclamations. 


— ————— e — 


(4) LVs in ancient demeſne, which are diviſible be- 
ven heirs male, are aliened by a fine levied at 
common law; Whether by this the courſe of inheritance is 
altered, and made deſcendible to the heir at common law? 
quere ; and it ſeemed by the better opinion that it is not. 


40. 49. E. 3. 4. 17. 8. E. 4. 6. Davis, 36. b. Dier, 279. b. Plow. 370. 14. H. 4. 8. a. 49. E. 3. J. 


Davis 31. a. Rol. Ccntinuance, 69. 71. 


=. —— 
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A. the parſon, made a 
leaſc fer ycars dvly con- 
firmed; the patron hñav- 
ing granted 1: next 
avo:darce, the g. untec's 
clerk at A. s dub ath 
the au vw I n d. ſcharged 
of che leaſe 3 but if he 
die curing, the term, 
Whether the next in- 
cumbent ſnall hold it 
d. ſcharged o. the reſi- 
due? gu. 


3. Mar. 133. a. 358. 
B. caſgs, 58. 

7. H. 7. 6. b. 
Moor, 431. 

Co. Lit. 46. a, 


Loro. Car. 532. 7. Co. 
. Hob. 7. 3. Bac. 
Ad. 386. 


( . 4r- Els. 


Rob. on Gavelk. 72. ] 


— — — . — — 


(5) TI. parſon of B. in the county of Southampton, made 


a leaſe of his rectory, for a term of ſixty years, to 
one E. M. which was confirmed by the treaſurer of the 
church of York, who was the patron as in right of his trea- 
ſurerſhip, by his writing and ſcal; and the biſhop of in- 
cHeſter alſo, being ordinary, confirmed the ſaid leaſe in the 
life-time of the leſſor; and before the confirmation the trea- 
ſurer had granted the next advowſon to another for that 
turn; and then the leſſor died. The grantee of the ad- 
vowſon preſented his clerk, ho was admitted and inducted; 
and then the ſaid treaſurer, with the aſſent of the biſhop of 


Vr and the dean and chapter, aliened the patronage in fee 


to the duke of Somerſet, who fold his intereſt to R. And 


now the incumbent who had avoided the leaſe of his pre- 
deceſſor died, and a new one is put in by R. Warcther this 
incumbent ſhould avoid the reſt of the leaſe, or not? guere. 
And note, that the alienation was made after the death of 
the leſſor ; ides quere inde. 


A patron grants the next avoidance to E. the parſon makes a leaſe 


for vears, which is confirmed by the patron and ordinary; the parſon dies; B. preſents : 
C. ſhall avoid this leaſe. + Plowd. 182. cont”. Co. Litt. 46.2. 7. Co. 8. a. 

A parſon made a leaſc for ycars, which is confirmed by the ordinary and by one patron, 
there being two patrons of that church; the parſon died, the ordinary collated by lapſe ; 
and adjudged that this war. well confirmed, and the collatce ſhall not avoid this leaſe. T. 
33. Fiz. B. R. Lancafter v. Lucas [i. Leon. 233.). It was well argued, and at length. 


Kempe's 


(8 
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Kempe's Caſe. 


(6) AJEMORANDUM, That for theſe words, 5. © il. « . Kenps will withi 
« am Kempe will within theſe two days be a bank- 2 oe __ a. 
ankrupt,” are action- 

« rupt, an action upon the caſe was brought in B. R. and able words. 


a demurrer in law, and an argument whether it lies. Quære. 2. Bulſt. 262. 


1 1 . : . Co. 19. b. 
And as I was informed, judgment was given in that caſe for Fa 16. a 


the plaintiff, See Action upon the Caſe for words, 3.“ H. B. 
« is infected with ſuch a robbery and murder, and doth ſmell 


« of it.” M. 14. & 15. Eliz. poft. 317. b. 


(6) E. 2. Car. B. R. Hill's Caſe [ Latch. 114]. © Hill is a baſe broken raſcal, and bath 
« broken twic already, and I will make him break the third time. It was moved in arreſt 
of judgment, that this is not actionable, for it is not ſaid that he is a bankrupt ; alſo it is 
not ſaid that he is a tradeſman, but that he is an honeſt ſubjeft, and gains his living by 
buying and ſelling only. For this cauſe judgment was arreſted. 

T. 1. Car. B. R. Rot. 833. Deau and Steal's Caſe [ Latch. 188.], the plaintif declared, 
that for twenty years laſt paſt he had uſed the trade of ſhifting and dreſſing of wool, and 
that the defendant, to prejudice him in his trade, ſpake theſe words, Thou 9penedft my 
« pack, and didit put in wet wv00l;”" and PER CURIAM an action lics, becauſe it is a deceit 
in trade. So of a ſilk-dyer, ** that h- put pin-duft in his vat. 24. Eliz. was a like caſe: 
Sandford being a great clot!.ier, and making very excellent cloth, people gave more for his 
cloth marked with his mark: the defendant upon his bad cloth put Sandfo 4's mark, upon 
which he brought een action and recovered, S0 if one ſays of a fuiler, © tha? be topped 
« holes made in fullng with jock,” an action lies. Theſe caſes were cited by DODLENIDGE 
to have been ſo adjudged. 

H. 3. Jac. B R. Rot. 855. $ Edmonds v. Ii betſton . The plaintiff being a merchant, the 
defendant ſaid of him, * that be woull prove tha! Mr. Edmonds bad been a bankrupt, and 
« pad agreed with his creditors for a noble in be pound.” Adjudged actionable. 


—_— 
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42 1 Whether a new writ of 
4 r 
# (7) A WRIT of partition was brought upon the ſtatute 6 


32. H. 8. | c. 32.] and the partition confeſſed, ed, if the ſhares be une- 


. 2 _ quallydiſtributed by the 
whereupon it was awarded that partition ſhould be made; | -. 3 


upon which the writ iſſued to the ſheriff to make partition writ? 
14 4 . E. "3% . . * 
equally, who returned, partition made by twelve lawful men : 46 OS Ne N og 


and one of che defendants was diſcontented at his ſhare, be- E. 4. 21, 23. . 4- 25 
: 3. 5. 7. 10. H. 7. 11. 
cauſe it was too ſmall in value, and would have put in a 25. 5. 28. & 29. N. B. 


‚ he ſheriff and his partial return, and prayed 255. b. Litt. 248, g. 
ſurmiſe againit the ſh P . 3. F. Recovery 


a new writ to make a more equal partition; and it was well in Value, 4. 2. Init. 


argued whether he ſhould have it or not. Sce pgſtea. +4 NED 112,914. 


(7) Note, That in 4. Car. it was ſo dane in the caſe between Tayier and Sir Pexal 
Brockburft, and a new writ de partitione facrenda was awarded. 


—ů * ** — — 
"_ — ” 
—— — 


W. Eppes againſt Dabbes. 


(8) THE late prior of Canterbury, with the aſſent of his Of a leaſe of abbey 


. lands made within one 
convent, made a leaſe for twenty-one years in the year next before the ſta- 


26th Hen, 8. to one Mar/he ; and afterwards the ſaid 1Zar/he, tute of Diſſolutions to 


on 
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ane who had another on the 20th day of September, in the 3oth of the ſaid king, 
op took a new leaſe of the prior and convent of the ſame land 
to him and to one Culpepper for a term of forty years from 
the Feaſt-day of Saint Michael the archangel then next fol- 
lowing, upon which leaſe the ancient rent was reſerved. 
Marſhe and Culpepper, on the 20th of Odlober then next en- 
ſuing, granted all their intereſt and term to one Stephen 


Thorneher/?, and, he being in poſſeſſion, the ſtatute 31. H. 8. 


Dc. 13. ] for the diſſolution of abbies, &c. was made; and 


afterwards, 5s. on the fifth day of April, in the ſaid thirty-firſt 
year, the faid priory and all their poſſeſſions were ſurrendered 
and given to the king by deed enrolled, ſealed with their 
common ſeal ; and afterwards Thorneberſt, on the firſt day 
of October, in the thirty-ſecond year, granted all his term and 
intereſt which he had, from the Feaſt of Saint Michael the 
archangel then next enſuing, to one G. B. by virtue whereof 
the ſaid G. after the ſaid Feaſt entered. And after that 
King H. 8. created a cathedral church at Canterbury, and a 
dean and chapter, and granted the reverſion of the ſaid land 
to them and their ſucceſſors; and afterwards, s. on the ſix- 
teenth day of December, in the thirty-third year, the dean and 
chapter made a leaſe by indenture to the ſaid Thorneherſt for 
a term of fifty years, and then B. bargained and ſold his in- 
tereſt and term to one J. Eppes, who made one V. Eppes 
his executor, and died ; and the executor made a leaſe at will 
to the ſaid Eppes, the preſent plaintiff, who entered and oc- 
cupied the land with his beaſts, and Dabbes diſtrained them 
as bailiff to Thorneher/?, and made conuzance for damage 


feaſant by virtue of the ſaid leaſe made to Thorneherft by the 


dean and chapter in the 33d H. 8. and all the other matter 
was ſhewn in bar to the avowry ; upon which the defendant 
demurred. 


Adjudged, that ſuch ſecond leaſe for twenty-one years is good; but it is proper for the 
leſſee to plead all this matter, and to ſhelter himſelf under the ſtatute. Plowden, 106. 


The King againſt Skrimſhire. 


Informaticn rounded (9) 3 BOURCHIER Lord B. late deputy of Calais, 


on a will ( beſecching the | 
«« king to . eee er having feoffees to his uſe of the manor of Offeley, and 


* nor of O. to bin and in the county of St erd, to the value of ninety-two 
« is beirs fer 500. which others, in t * J 9 | 


*I owe him, paying over pounds per aunum, made his will, bearing date the third day 


of 


a, +, = Of 
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of March, in the year of Our Lord 1532, which was 23. 
Hen. 8. and died on the nineteenth day of the ſame month ; 
the tenor of which will is * in this form: (10) * In moſt 
« humble manner I beſeech the king's highneſs to be ſo good 
«K and gracious lord unto me, as for the five hundred pounds 
« which I owe his grace, payable in five years, to accept, after 
te the deceaſe of my wife, the manors of Haughton, Offeley, and 
« Doxſey, in the county of Stafford, to have and to hold the 
« ſame to his highneſs and his heirs for ever, his grace paying 
&« for the ſame unto mine executors, over and above the ſaid 
« five hundred pounds, ſuch ſums of money as ſhall pleaſe his 
« highneſs towards the performance of this my laſt will and 
« teſtament, &c.” (11) And afterwards, in the mean time, 
between the making of this will and his death, s. the 11th 
day of the ſame month, the feoffees, at the requeſt of tae ſaid 
lord, enfeoff others to his uſe, for the term of his life, re- 
mainder to one Humphrey B. who was his baſtard, and tõ 
the heirs of his body begotten, remainder to the right heirs 
of the ſaid lord. And the ſaid Catharine his wife died on the 
12th day of May, in the 27th H. 8. And after the ſtatute 
27. H 8. [c. 10.] the ſaid Humphrey B. for four hundred 
and twenty pounds bargained aud fold the ſaid manor of Of- 
feley to Skrimphire in fee, and ſuffered a common recovery 
in a writ of entry in the po by ſeveral to the uſe of the 
ſaid Skrimphire, in the 31ſt H. 8. and execution was had upon 
it accordinglv, wherefore the faid Skrimhire entered and 
took the profits ; and now an information is brought for the 
king by the attorney general for an intruſion into the ſaid 
mano: of O. in this manner, (12) that is to fay, « Memo- 
« randum, That whereas it is found in memorandum, Oc. 
« that John Bourchier, Knight, late lord B. by his laſt 
« will dated as above, in conſideration of five hundred pounds 
« which the ſaid Fohn then owed to the lord Henry 8. late 
« king of England, gave to the ſaid late king and his heirs 
« fer cur, after the death of Catharine then his wife, his 
« manor of O. Sc. in the county aforeſaid, the ſaid late king 
« paying for the ſame to the executors of the ſaid John, over and 


* [ 73. b. ] 


ce and above ſuch ſums as 
«© be ſhall fleaſe towards 
© the performance of the 
& ill, excepted to, 
I. Becauſe no record is 
averred, and neither uſe 
nor poſſeſſion in the 
king without record. 2. 
Stating a deviſe of the 
manor when he had cn!y 
an uſe. 3. Acceptance 
of the king ſhould be 
ſhewn. 4. Becauſe the 
word ** paying is con- 
ditional, and no aver- 
ment of any thing being 
paid by the king. 5. 
Becauſe after the will 
the deviſor made a ſreſn 
feoffment to his own ufe 
for life, remainder over 
ſo there was a revoca · 
tion of his will. 


3. Co. 21.4 
Dy. 49. b. 224 A 


(12) M. 29. Jac. B. R. this caſe was put by HuTTox, in the argument upon a great 
caſe where exception was taken by the attorney general to the verdict, That if a man juſ- 
tify in treſpaſs by force of a deviſe which is traverſed by the plaintiff, and the jury find 
the deviſe, and do not ſay whether the deviſor be dead or not, that judgment ſhall be given; 
for the Judges ought to judge only upon the record, and in the record there does not appear 


ſufficie at matter for the defendant; and ſo it was agreed. 


* 


«K D 


- — — — — _ 


* 
—— — ö 


173. b. J. 


Bridg. Rep. 97. 
2. Rol. Rep. 68. 


[ 74. 2. } 


1. 21. H. 7. 31. 2. 19. 
and 21. 36. 7. E 
5. 16 37. H. . 10. 
b. Dy. 238. 355. Cto. 
201. 35. E. 3. 
Villenage, 22. 29. 
H. 8. Bro. Fait Enrole, 
76. 


Dy. 177. 142. 354. 
1. 21. 7. 
19. 1. Leon. 299. 


6. Co. 76. a. Dr. and 
Stu. 14. 
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ce above the ſaid ſum of five hundred pounds, as much as the 
ce ſaid late king ſhould pleaſe, as,&c. and becauſe, Ic.“ with an 
averment that the ſaid J. B. and Catharine are dead, and 
that certain perſons intruded, &c, To which information S. 
appeared upon proceſs, and demanded oyer of the ſaid will, 


and had it, and pleaded all this matter in bar, and concluded, 


Judgment if the king ought to have the information, &c, with- 
out making any (a) averment of the life of the ſaid Hum- 
pbry B. or of his iſſue, &c. and to this plea the attorney 
general demurred in law. 


* Exceptions taken to the Information. 


(13) Imprimis, Non conſtat how this will came in here, 
for it was not found by office, nor by any other matter 
of record; and if the Attorney General will make a ſug- 
geſtion for the king, to entitle him to any inheritance or 
freehold, as here, without matter of record to induce him to 
do that, it is void, &c. and then all the proceſs made upon 
it is void, &c. 

(14) Item, The information is falſe, and cannot ſtand 
true by the law, 5. that the lord B. gave by his laſt will the 
manor of O. becauſe it was in uſe, and by the deviſe the 
freehold cannot paſs, as by feoftment of a ce/luy que uſe by 


the ſtatute of [1.] Ric. [3. c. 1. J for a will made by a 


ceſtuy que uſe is not within the ſaid ſtatute. And alſo at the 
time of the making of the ſaid will, lands and tenements 
were not deviſcable by will by the common law of the land, 
unleſs they were put in feoffment, &c. or deviſeable by 
cuſtom; which ought to have been alleged here ſpecially, 


&c. 
(15) Alfo, No gift appears by the will, only an humble 


petition made to the king to accept of that in recompence 


for the debt, and whether the king like or miſlike it, nan 
conflat ; and becauſe it is a thing dubious and indifferent, it 


(13) A leaſe for years ſhall not be in the king by deed without inrollment, E. 8. Fac. 
Sir Edvard Dimmock's 44 [ 1. Roll. Ab. 163. Lang, 31. 35.61.] in the exchequer; but 
by 37. H. 6. 10. b. chattels perſonal ſhall be. And. Fitz. Joinder in Action, 3. An obli— 
gation made to the king is good. 


8 — CC CC 


A rr ee eu — 


— —_ 


(a) By 21. Jac. 1. c. 13. after verdict | any perſon or perſons, ſo as upon examina- 
Judgment ſhall not be ſtaid or reverſed for | tion the ſaid perſon be proved to be in life. 


Jack of any averment 


of anv life or lives of 


ſhall 


ti 
tl 
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ſhall not be intended the one or the other until the pleaſure 
and aſſent of the king be known and declared expreſsly, 
which is not alleged in the information, &c. 

(16) Item, If it be taken for a gift and deviſe by this 
will, {till it is conditional ; for this word (paying) is condi- 
tional in a will, and ſomething muſt be paid over and above 
the ſum of five hundred pounds for the performance of the 
will, more or leſs. And this ought to have been alleged by 
the king; for it does not appear that one penny was paid in 
the life-time of king Henry 8. and then no uſe can veſt 
in him, becauſe it was a condition knit to the gift, &c. 

(17) Item, No uſe can veſt in the king by the will, or 
otherwiſe, without matter of record, any more than an 
inheritance or freehold, &c. Item, The will was rendered 
clearly void in law by the feoffment and alteration of the uſe 


made the ſaid 11th day of March, which was between the x 


making of the will and the death of the deviſor, becauſe a 
will or teſtament only takes effect after the death of the 
deviſor or teſtator ; and here this was revoked and annul- 
led in the life-time of the teſtator, &c. 


[ 74- a. 


Co. Litt. 236. b. 10. 
Co. 41. 3.Co.21. Dyer, 
163. a. 317. 31. H. 8. 
B. N. C. 152. Cro. Car. 
205. 


[ Swinb. on Wills, 149, 
150. Sheph. Touchſ. 
401, 402. 2. Black. Rep. 


1215. ] 


Plow. 213. b. 1. H.7. 
30. b. 37. H. 6. 10. b. 
21. H. 7. 21. b. 40. 44. 
50. Aſſ. 35,36. 1 Plow. 
553. 44 E. 3. 33. a 
2. R. 3. 3. b. 4. Mar. 
143. b. 355. & 49 


4-4 

[ Gilb. Deviſes, 98. 3. 
Atk. 741. 1. Will. 308. 
3. Wilſ. 6. 1. Br. Caf 
Ch. 401. 2. Br. Caf. 
Ch. 291. 319. Shep. 
Touch. 394.) 


(1% E. 6. Fac. accord” ; and E. 7. Jae. agreed by the Barons of the exchequer, be- 


tween the Earl of Lincoln and Sir Edward Dimmack. 


—?— — ——— 


(18) TERMOR of a parſonage deviſed his entire 


leaſe, term, and intereſt to another, provided, if 


it ſhould happen that the deviſee die in the life-time of I. S. 
that then the ſaid leaſe, term, and * intereſt, ſhould remain entire 
to the ſaid I. S. during the reſidue of the term of the leaſe ; the 
deviſee ſold the term entire, and died in the life-time of J. S.; 
Whether J. S. hath any remedy for the term, or not? And 
Lord MounTAGUE and JusTicE HALEs thought not (4). 
And it was ſaid by MouxTAGUE, that the caſe was ruled 
by the opinion of all the Juſtices in the time of Lord Rich, 
when he was chancellor. Sze T. 10. Eliz. fol. 277. b. 


[ See note (13) /upra. ] 


* [74 b. 


A termor deviſed his en- 
tire term, provided tba. 
if the deviſee died æxittu- 
the term. it ru g9 * 
J. S The deviſee al- 
enced tis whole term, 
and then died before it 
expired. IJ. S. is with- 
out renmeCy, 

8. Co. 95. a. 10. Co. 
4. Plow: g. Dy. 
140. b. 28. H. 8. 7. 4. 
R 
253. b. 358. b. B. N. 


C. nog, Fs. $16. 
4. Co. 66. b. 1. Eulit. 
191. 


poſt. and M. [ 15. and 16. fol. 328. b. pl. 11. 


— — 


(a) Sce ante, note (a) to fol. 7. b. pl. 9. 
and 2. Bac. Ab. 63, 64. But ſee Mr. Bastet 


| note to Co. Lit. 351. - 
i 
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T. 6. E. 6. Rot. 522. 


A term is within the 
purview of the ſtatute 
32. H. 8. c. 9. 

In a declaration againſt 
the leſſors upon that ſta- 
tute, it is neceſſary to 
aver it tobe a pretenced 
right or title, but not to 
aver the commencement 
or duration of the term ; 
and a miſ-recital of the 
ſtatute is fatal. 


Plow. 78. S. C. 
Raſt. Maintenance, 7. 


Dy. 95. 20. H. 6. 42. 
Count. 32. 3. Eliz. 


23. A. 


Cr. And. 76. cont.] 


II. Hawk. Pl. C. 555.] 


L. Hawk. P. C. 556.] 


II. Hawk. P. C. 556. 
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Partridge againſt Strange and Others. 


(19) DEBT was brought upon the ſtatute of buying of 

titles, 32. H. 8. c. 9. And the action was 
brought, as well for the plaintiff as for the king, for eighty 
pounds, which was the value of the land; and declared upon 
the ſtatute, and ſhewed that the defendants, “ little regarding 
ce the aforeſaid ſtatute, after the making of the aforeſaid act, 
g. on ſuch a day and year, &c. (and does not ſhew in 
e certain that this was within a year before the action was 
« commenced) one meſſuage, &c. in M. in the county of 
« Glouceſter, of the value of cighty pounds, at M. aforeſaid, 
« to one Robert Mill and one Gabriel Pleydall bargained, 
« granted, and to farm let for a term of years; of which ſaid 
« tenements the ſaid defendants nor any of their anceſtors, 
te nor they through whom the ſaid Fohn and John claim the 
ce ſaid tenements, were in poſſeſſion neither of the reverſion, 
« or remainder thereof, nor reccived the rents or profits of 
tc them by the ſpace of one whole year next before the 
cc aforeſaid bargain, grant, or to farm letting thereof made, by 
« reaſon whereof an action hath accrued, &c.” (20) And 
to this declaration the defendant demurred in law. And, 
Whether this leaſe for years be within the meaning of the 
ſtatute or not ? was the matter in law. 

And three remarkable exceptions were taken to the decla- 
ration. The firſt was, a miſ-recital of the afcreſaid ſtatute, ſup- 
poſing it to have been made on the 28th day of April, in the 
thirty-ſecond year; whereas it was otherwiſe, &. Alfo, that 
there ought to have been an averment that the leſſors had a 
pretenced right or title on account of the words of the ſtatute. 
Alſo, for ſtating it to be a term of years without ſhewing 
certainty or commencement, &c. And by the opinion of the 
Court the two firſt exceptions are good, and of neceflity they 
ſhould be alleged. But as to the laſt they all held otherwiſe 
(except CoKE, Tuſtice), becauſe the number of years here 
is not material ; beſides, the plaintiff is a ſtranger to it, and 
therefore cannot have notice of this contract. But for the 


matter the opinion was clearly, that the pretenced title to a 


term is within the purview and intent of the ſtatute. And 


Dy. 374. 77. 4. Co. another exception was alſo taken to the doubleneſs of the 


26. a. 


heſe points in the S. C. 
an Plow, 78.] 


1858 the reſcrences o Count, 5. bargained and granted, where either of thoſe terms 


might have ſufficed; and this by two Juſtices. a, 


228 2. 


e 
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Sir John Brugis againſt Warenford: 


(21) AN action upon the caſe was brought in the King's Proof of calling plaintiff 
Bench for ſpeaking theſe words, s. There is a for Pow og Sq 

4 great neſt of thieves at Pirton, and Sir John Brugis is the him a frrong thief. 

« maintainer of them, and he is a ſtrong thief himſelf.” And [Pal 9. pl. 7. S. C.] 

the defendant juſtified certain words which he did ſpeak, Palt. 12. Dier, 1g. 26, 
; N 2 72. 4. Co. 13. 18. 

purporting that he had a preſumption and ſuſpicion that the 2. Rol. Ab. 717. Sty. 

plaintiff was a maintainer of thieves; which are the ſame > 1 ”" 2 

words that the plaintiff hath complained of, without this that Ab. 217. P. 2. 1. Rol. 

he ſaid and publiſhed the faid Engliſb words in the aforeſaid 5 6 

declaration ſpecified in manner and form, &c. And the 

plaintiff replied, end maintained his declaration, priſt, &c. 

And found by the verdict, that the defendant ſpoke and 

publiſhed all the aforeſaid words in the declaration, &c. 

except the word © Hrong in the ſaid declaration alſo ſpeci- 

fied in manner and forra as the faid plaintiff hath alleged: 

and they aſſeſs damages to the plaintiff on that occaſion, 

beſides his charges and coſts, at three hundred and fifty 

pounds; and for thoſe charges and coſts at twenty marks. 

And further upon their oath they fay, that the defendant 

did not ſpeak or publiſh the word * ffrong”” in the ſaid decla- 

ration ſpecified in manner and form as the ſaid plaintiff hath 

alleged. (22) And upon this verdict the Court was moved pier, 3a. 175. 133 

to ſtay the judgment, becauſe the matter is not fully found in 9. H. 7. 13. 

manner and form as the plaintiff ſuppoſed. And in Eaſter [Sec Buller's Niſi Prius, 

8 5. 2. Bl. Rep. 791.] 

Term following, after a great argument and debate at the 

bar, the plaintiff had judgment to recover upon the ſaid 3 728 1 3 5 25 

verdict; but it was moved as a doubt, Whether the plaintiff Nota, Bro. Ab. Tit. 

ſhould be amerced in the caſe, or not? for the omiſſion or — ge 3 

addition of that (a) perchance would be error in the judg- see Lily's Ent. 308. 

ment. But ure as to that. 


(21) “ Sir William Wray keepeth 2 company of thieves at his mill, and I will not grind 


« my griſt there as long as they are there :” adjudged that theſe are not actionable, E. 
Tac. . 


£, 
= 


— 


—— On. a. — — 
— — 


(a) By 16. & 17. Car. 2. c. 12. no judg- | tered inſtead of the other; and by 5. & 6. 
ment ſhall be reverſed for want of a mu/eri- | I. S M. c. 12. the capias pro fine is taken 
cord. a or à capintury or becauſe one is en- | away, 


75. 4. J 
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Andrew againſt Boughey in B. R. 
To a declaration for (23) THE declaration Was, That the defendant, or 
eng three hun- & ſuch a day, year, and at ſuch a place, under- 


dred and ſcventy-three : . . 
pounds of bad wax upon took for twenty marks (the moiety of which was in hand, 


wy SS ce paid, and the reſidue agreed between them to be paid 


war, ſtating half of the *© within a certain time), that he would deliver at ſuch a 
price to have been paid . —— | 
in band, the reſt to be place, within four days after ſuch a Feaſt, four hundred 


Paid upon a day agreed d pounds weight of good and merchantable wax; but the 
on, plea of twenty 


pounds of waz given «rd ** defendant, not regarding his promiſe and undertaking, and 

DT hd on n © intending to defraud the plaintiff of all the profit that he 
, <4 Lon 

bad, becauſe it is not * ſhould have by the ſaid bargain, and to draw him into 


rred that the day of 2 1 
a_—_ ek py 2 * « diſgrace and infamy, afterwards, 3. on ſuch a day which 


—— 1 it * 2 « was before the Feaſt, did deliver to the plaintiff at the 
and he ha al e , 4 
reſidue of the — ſaid place three hundred and ſeventy-three pounds weight 


rd falſely and deceitfully mixed with reſin and tur- 
thing but amends are to 


be recovered, a concord “ pentine, &c. as parcel of the ſaid four hundred pounds, 
WMD EXCEUMGHRCTE= de aſſerting and warranting the ſaid three hundred and 


cf is a gocd plea. 
e ſeventy-three pounds to have been good, proper, and 
« merchantable, when it was not ſo; and that the ſaid 
« plaintiff, confiding in the aſſertion and promiſe of the ſaid 
« defendant in this behalf, and believing the ſaid wax to 
2. Rol. Rep. 187. cc 


have been good, &c. afterwards ſold it to one B. for 
* | 75. b.] „* twelve pounds, and afterwards the wax became * for- 
« feited to the mayor and ſheriffs of London, according to a 


« cuſtom; whereby the plaintiff was not only compelled to 


« pay back the twelve pounds to B. but by occaſion of the 
« aforeſaid falſe mixing of the ſaid wax was much hurt, and 
« brought into great infamy on that account, &c.” To 
this the defendant, “ prote/tands that the ſaid three hundred 
c and ſeventy-three pounds which were delivered to the 
« plaintiff were of good and merchantable wax, &c. for 
« piea ſays, That before the ſaid Feaſt at ſuch a place the 
5. Co. 177. « plaintiff and defendant did agree, that if the defendant 
« would deliver immediately to the plaiatiff one cake of 


(33) 7. 3. Face RS“. 205. B. R. Lapus | Cro. Jac. 4. J brought an acli.n upon the caſe 
againſt Che, and fhewed, that whereas the defendant Was a goldſmith, and ſkilled in 
the nature of precious ſtones, and being poffeſfed of a tone which the defendant aſſerted 
and aſſwed rhe ſaid plaintiF to be a trug und perfect ſtone called a bezoar ſtone, &c. upon 
which the plaintiff bhught it, &c. There the opinion of Por hau was, that if I have any 
commo._'ites which are damaged (whether viciuals or otherwiſe), and I, knowing them to 
be ſo, lei them tor good, end wirm them to be fo, an ation upon the caſe lies for the de- 
ceit; but although they be damaged, if J, Knowing not that, affirm them to be good, ſtill 
no a ien lies, without 1 warrant them to be god. | 3. Bl. Com. 166, Dougl. 158. | 

© Wax 
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« wax weighing twenty pounds, the defendant would accept 
ec that in recompence as well for the aforeſaid three hundred 
« and ſeventy- three pounds as for the reſidue which was to 
« be delivered,” and pleaded this executed in certain, with 
the acceptance by the plaintiff accordingly, and this, &c. 
(25) Whereupon the plaintiff demurred in law; becauſe 
the deceit, which is the effect and ſubſtance of the matter, 
(ut dicitur) is not anſwered. And the bar ſeemed good 


enough, for the effect and ſubſtance of this action is, that 


the defendunt hath not performed his bargain, 5. with good 
and merchantable wax, according to his undertaking, but 
that it was corrupted and mixed as above, and deceitful, for 
which the plaintiff has received ſatisfaction and recompence 
by the cake, and his own acceptance, although it were not 
of one hundredth part of the value of his loſs, yet by his own 
accord and agreement this injury is diſpenſed with; and in 


all actions in which nothing but amends is to be recovered 


in damages, there 2 concord carried into execution is a good 


plea. (26) And therefore in a writ for forging falſe deeds 


in 19. H. 6. [29., where pl. 52. it is ruled, that accord is 
a good plea. The law is the ſame of an award, for there is 
no difference between an award and an accord, excepting 
that an award may be pleaded although the time of perform- 
ing it be not yet come, but an accord muſt be executed and 
ſatisfied before the action brought, or it is not a bar, 6. H. 7. 
[10.] for in the former caſe the party may have debt upon 
the award quia tranſit in rem arbitratam, &c. (27) Alſo 
in attaint upon a writ of treſpaſs, accord pleaded by one of 
the petit jury between the plaintiff in attaint and the defen- 
dant, was holden a good plea in 13. E. 4. [5.] by the better 
opinion; and in all actions founded upon torts, as treſpaſs, 
conſpiracy, maintenance, and ſuch like, where nothing certain 
is demanded, nor to be recovered, but only damages, accord 
is a good plea; and to ſay that the accord here does not 
anſwer the deceit and the falſe mixture, that is included in 
the principal, s. the wax, of which the contract and under- 
taking were. (28) And it ſeems here alſo that the deceit is 
not material, for the plaintiff in his declaration hath alleged, 
that after the undertaking, and the contract made, and before 
the Feaſt at which the wax ſhould be delivered, s. on the 
third of September, &c. the defendant made the affirmation, 
and warranted that the wax * was good, &c. to which the 

Yor. I. P plain- 


L 75. b. ] 


Co. 19. 78. a. 


29. H. 6. Arbitre- 
ment, 6. B. 21. 6. Co. 
44. Cro. Jac. 100. 


[Cro. El. 304. 1. Mod. 


69. 
2. Term Rep. 25.] 


19. 


1. Ld. Raym. 122. 


H. 6. 36. b. Br. 


Accord. 8. F. Bar. 26. 
3. H. 6. Accord. 5. Cro. 
70. 121. 28. H. 6. 12. a. 


5. 
7. 


7. 9. 13. 16. E. 4. 
f. . Þ- 


8. and 9. 10. 11. 13. 


H. 


7. 0 . 33. . 


20. Plow. 6. 17. E. 4. 
2. b. Dier, 356. ©. 


H. 


7. 16. b. 10. a. 7. 


4 2 4&3. E. 3. 28. b. 


t. Rol. Ab. 129. (12). 
H 


„. 1. . Is 


76. a. J 


L 76. a. ] 


9. 11. H. 6. 53. b. 


18. a. 


11. E. 4. ©. a. 


N. B. 98. b. 


„ 7. . & 
H. 4. 6 


7. E. 4. 31. à. 

Plow. 66. b. Dyer, 
119. b. 8. 11, Co. 
133. 5. 2. 


2. Keb. 23. pl. 46. 


68. . 
88. Hob. 41. 


3 


8. 


4. Co. 


1. Bulſt. 167, 8. 
Poſt. 236. a. 336. b. 


Davis, 1. b. 


Co. Litt. 204. a. 


. . 


28. H. 6. 


. .. 
W. d. 24 


E. 3. 5 a. 


[Lutw. 251. 


171. 
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I. Salk. 


Michaelmas Term, 6. Edw. 6. 


plaintiff gave faith and credit, which is the cauſe of his 
deceit, for without a precedent truſt a man cannot be de- 
ceived, And here the warranty and promiſe of the goodneſs 
of the wax was void, and of no force in law, becauſe it was 
not made immediately upon the contract, but a month after; 
and that is not good according to 5. H. J. [41. b.] And 
then from firſt to laſt, if the promiſe and warranty that the 
defegtlant made on ſaid third day of September be void, then 
is the confidence and faith given to it by the plaintiff in 
vain and of no force; and then it follows of courſe, that the 
plaintiff was not, nor could be deceived by the intendment 
of the law: the deceit therefore is immaterial, and needs not 
to be anſwered. 
although the plea were not good, {till the plaintiff ſhall not 
recover; for if it appear to the Court, that the plaintiff in 
any action had not good cauſe to have his action, the Court 
will never give judgment for him; here it appears in the 
beginning of the count, that for twenty marks, the moiety of 
which was in hand paid, and the other moiety was to be 
paid at a certain time agreed en between them; non conflat 
whether that time was paſt, or to come, at the time of this 
action brought; and if it was paſt, as it ſhall be intended moſt 
ſtrongly againſt the plaintiff, and the money not paid or 
legally tendered, then the contract and undertaking 1s void, 
for this word /for ) makes the contract conditional; as for 4 
marriage to be bad I covenant to mate an ejtate, Fc, if the 
marriage do not take cect I ſhall be diſcharged from this 
covenant. (30) Ihe luw is the ſame of an annuity granted 
pro cenſelic imperdenits; ceaje ts give counſel, and the anuuity 
ceaſes, And in g. E. 4.{20.} and in 15 [E. 4. 4. a.] alio, 
If a man grant to one A way over his land, and he for having 
this way grant him a rent charge, if the one be ſtopped, the 
other is ſtopped; ſoit is in contracts; as if for an hawk tg 
be delivered to me on ſuch a diy, you all have my horſe at 
Chriſimas, if the hawk be not delivered at the day you ſhall 
not have the action for the horſe, &. Here then the 
ſtrength of the matter (which may be variouſly taken and 
expounded) ſhall be conſtrued azain{t the party who ſhews 
or pleads it, s. that the time of the payment was prior to 
the time of the deliverance, or at the very time of the deli— 
verance, or at moſt within one year afterwards; and here 


were almoſt two years between the Feaſt when it was to 


have 


(29) And it ſeems for another cauſe, that 


7 


(32 
puts 


(; 
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dem: 
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have been delivered, and the time of the action brought, and Li Ld. Raym. 665. and 


then the declaration ſhould have been, at a certain time yet to fee Pecram v. Palmer, 


. X Gilb. Law of Evid. 191. 
tome agreed on between the parties, &c. then the declaration nd Dougl. 684. 9 


would have been good; wherefore, &c. 


It ſeems that this laſt exception is not a good one, for if I, in conſideration of ten pounds 
to be paid at Micharlmas, promiſe you an horſe, it is no plea that the money is not paid : and 
ſo hath it been often adjudged. 


——— — —— — —  — | — 


The Adminiſtrators of Vincent againſt Dale, 5 76. b.] 


In Erro I's If the defendantdie after 


INCENT was caſt in debt, and a writ of execution the writ awarded, and 
before execution, it may 


of fieri facias awarded, and before the execution be ſerved upare his gods 


in the hands of his ad- 
: ; a 2 miniſtrator. 
upon which the ſheriffs levied the execution (a), and deli- 4. Co. 67. a. 15. 16. 


- . : 5 H. 7. 16. b. N. B. 
vered it to the party, and made no return of it (ut credo) : AI. 6. H. 8. 1 
and the adminiſtrators brought a writ of error, and reverſed 3 _ 181. 11. H. 4. 
the judgment. But gu re of the writ of error by adminiſ- + Gums. Pres. 269. 


trators, &c. F. N. B. 50. N.] 


(31) 


he died inteſtate; the ordinary committed the adminiſtration, 


(31) M. 40. and 41. El'z. C. B. A. had judgment againſt B. and a writ of execution 
B. died, the ſheriff icvied the money, this exccution is void; but in ſuch caſe, if A. the 
plaintiff had died before the execution, and atterwards it is executed, this had been pood 
cnough, and the ſneriff might deliver the money te the executors; or if there be neither 
cxecutor nor adminiſtrator, the facriff may bring the moncy into court until adminiſtration 


be granted. | Thoroughguut's caſe, Noy, 73. 


— _— 
— 1. ——-— * - — — — —_——— 11 — 


— 


ce By the common law goods and chattels ]“ cution ſhall bind the property, but from 
were bound by the award of executiim, but | © the time of its delivery to the ſheriff.“ 
by 29. Car. 2. c. 3. J. 16. No writ of exe- | Bul. Ni. Pr. 91. See 1. Term Rep. 729. 


- — ———__ O_o 3 = 


Ketiilleiby pai} Kettilleſby., 
32) IN a writ of dower the demand was of three manors; In dower, that the de- 


and the tenant pleaded in abatement of the writ, that mandemt entered into 
part of the land puis 


puts darrein continvance the Cemandaiit had entered into part darm continuance is a 


(32) M. 19. Fac. $ Hiliam Graft: + brought a ſormetlon againſt Richard Graſtan, and 


dcemas.ded in his writ one weudage bs acres oft land, &c. Ai.l &. G. pleaded that the 
demindant was tered cf one mweiy © e metiuage and land, anc praved judgment cf the 
writ, upon which the plaiitt domur; ee, beenute tie tenant pleaded that the plaintiff was 


ſeiſcd, and did not few HW Whether it Was by ditleihn, recovery, or aflignment, accur- 
ding to the calc, 39. K. 3. 17. b. „yer Car. He ncedentt; bat he ought t) ſay that he 
was {cited in las demefne, e iQ, Foc tail; or lee. Aud becaulc it Wis Couleſied BY 
the demurrer that he was leved, a by ike Hd oAce chat Le was teifed in fee, the writ 
abated by judgment, for le had brought a tall rig: and fccondly, It was agreed, that i? the 


| ring enter into One Acre after the writ purchalcd, all Lis wont fall abate; fer be Fav 
ailmued his own Writ, 


ÞP Z of 
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74 plea in bar. 2 the place demanded, and ſhewed it in certain; and this 
quarantine, * was holden a good plea in a writ of dower, becauſe ſhe 


ſhew the death of her demands the freehold, and by her own entry (although that 


huſband and the time of : 
the forty days. was an illegal one) ſhe hath abated her whole writ. But ſee 


[Raft.Enſt.234.a.S.C.] 45. E. 3. [S. b. ] in ſcire facias to have execution of dower 
75 2 Tk 4 recovered, ſuch an entry was holden no plea. (33) And 
E. 4. 4- 34. 5. H. 7.7. the demandant, to maintain her aforeſaid writ, ſaid, that her 


Pier, 107-2 1. H. 7. huſband in his life-time was ſeiſed in fee of one of the ſaid 


14. b. Croke, 
Winch. go. manors of which, &c. upon which ſaid manor he and ſhe 
the ſaid demandant cohabited together as man and wife until 
P the day of his death; that he died ſeiſed by proteſtation, and 


that it deſcended to the defendant as heir, &c. and he 

entered, and the demandant and he, continually ſince the 

Co. Litt. 32. b. 34. b. death hitherto, have been commorant and lived together upon 
oo” 161-4 19. fl. s. the ſaid manor, and that ſhe claims only at the will of the 
heir, and the occupation thereof at his will, and no etherwiſe. 

[2. Bac. Ab. 122, 123.) And this was holden no plea for the quarantine ; for ſhe 
Co. Mag. Chart. 15. Ought to ſhew the death certainly, and the time of the forty 
Hob. 153. Moore, 903. days. And afterwards, upon the opinion of the Court, ſhe 


Booth Real Act. 169. a! ; 
D 3 rg. waived the plea, and traverſed the entry. 


— — —  — py — 


— . —E4üä—ä— — — 


Henſlow and Stanſby againſt the Biſhop of Sarum 
and Keble, Clerk. 


In quare impedit the (34) HE plaintiffs recovered the preſentation in a quare 
patron's not being made 


wag err age impedit, by a verdi& given before Juſtices of 
a 
all. a 8 afſiſe, and judgment there given before them by the ſtatute; 


mages were adjudged for and a writ awarded for the plaintiffs to the archbiſhop of 
half a year's value under 


WF. 2. c. 5. where it C. metropolitan, and a fieri ſacias to the ſheriff for damages. 
appeared that the pre- | : | 

ſentation was not de. I be defendants brought a writ of error, and removed the 
raigned within the ſix record into the king's bench in laſt "Trinity Term, and 


_ a . aſſigned no error, and had a ſuper/edeas, 5. non moleſtand', to 
Stat. CK, 55 * the metropolitan to ſurceaſe from execution until the error 
— ee 6. be tried: and this ſuper ſedeas was made in C. B. And the 
Dier, 135. a. 260. a. plaintiffs in the quare impedit ſued out a ſcire facias to the 
EI ſheriff of Wilts againſt the biſhop and the incumbent to 
have execution, becauſe they were too late in the aſſignment 

of their errors: and the te/te of the writ was the firſt day of 

this Term, 5. the 10th of October, returnable on the morrow 

* 77. 2 J. of All Souls. And this ſcire facias was made in B. K. 
recitiag the judgment and removal of * the record into 


B. R. 
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B. R. at which day the writ was returned ſerved, 5. /cire 
fect, Fe. And now the plaintiffs aſſigned error. 


(35) And by the opinion of the Court, they have ſufficient 
time to do that, although they are not the plaintiffs in this 
ſuit; for this ſcire facias brought by the defendants is ſome- 
what in the nature of a writ for the aſſigning of errors, but 
there are no ſuch words in the writ, and the clerks ſay that 
they have no other form of words in ſuch writs. And the 
errors were two. 1ſt, Becauſe it was found by the inqueſt, 
ex officio, that Keble, who was the incumbent, was in of the 
preſentation of the lord Parry, a ſtranger to the writ, not 
named in the writ. The other is, Becauſe damages for half an 
year were adjudged to the plaintiff, where it appeared that 
the + preſentation was not deraigned within ſix months, 
(36) And the words of the ſtatute V. 2. c. 5. are there 
recited, s. that if within the time of fix months the preſen- 
tation be deraigned, then damages fhall be adjudged to the 
value of a moiety of the church for one year. And the writ 
of error was directed to the Chief Juſtice of the bench, 
5. becauſe ix the record and proceſs, and alſa in rendering ths 
Judgment of the plant which was before you and your fellows 
by our writ between, &c. It was moved that this writ was 
faiſe, becauſe by all theſe words it ſhall be intended that the 
judgment too was given before the Juſtices of the bench, 
where in truth it was by the Juſtices of niſi privs, And in 
this doubt BROMELE Y, Chief Juſtice, continued, 


And yet, notwithſtanding this and the errors aforeſaid, the 
firſt judgment was affirmed, and damages aſſeſſed by the 
Court, and coſts (a), according to the ſtatutes of 3. H. 7. 
Ic. 10.]and 10. [19. H. 7. c. 20.] And this was upon ſurmiſe 
that execution had not een had, and the plaintiſfs could 
not deny it; and a writ of execution was awarded to the 
guardian of the ſpiritualtics of the archbiſhoprick of Canter- 
bury, the ſee being vacant by the attainder of archbiſhop 
Cranmer. 


+ Orig. on-ſummons. 


in * 
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a ſuperſedeas awarded, 
if defendant ſue a ſci. fa. 
to have execution, the 
plaintiff may appear and 
aſſign error. 

See 20. H. 6. 18. N. B. 
18. 20. 9. 8. E. 4. 7. 
a. 2. H. 7. 19. 3. 


Cro. 5 58. 


[2. Term. Rep. 17. 3. 
Burr. 1772. 


6. Co. 52. 8. 14. 42. 
47. E. 3. 5. 30 9. 11. 
1. H. $& 7. 3. 7. I, 
H. 4. 2. and 11. 37. 8. 
N. B. 36. b. 8. H. 6. 


24. 22. E. 4. 44. Dy- 
er, 48, 241. 7. Co. 26. 


Plow. 48. 


M. 6. E. 6. Rot. 107. 


gs. Co. 127. 1. Rot. 
Rep. 16. 


Dyer, 250. a. 235. 4. 


In error in rare im- 
edit the defendant ſhall 
have coſts and damages. 


{ Sayer, Coſts, 199. 
Sayer, Damages, 96. et 
2. Str. 931.] 


ſeq. 


4. Car. Cro. 146. 2. 
Rol. Ab. 590. 


Raſt. Damages, 3, 4. 


— KC. 
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2 


2 — 


1 —— — la. AM * . — n 2 — ——_ — 
— _—_ 


(a) But in guare imped:t, though the de- | not entitled to coſts, under 8. and 9. V. 3. 
ſendant have judgment on demurrer, he is | C. 10. Hen. Black. Rep. 530, 


iS 


Alington 
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Alington againſt Dr. Cox, Almoner. 


Where the king, after ( 37) 
making a leaſe of lands 
for years with the do- 
dands, granted all dio- 
dands generally, not re- 
citing the leute, to his term, the now king granted the office of almoner to Dr. Cox 
wore hr A durante hene placito; and afterwards, by letters patent granted 


made a new one like the to him, in augmentation of the alms, al the goods and chattels 
former; the ſecond leſ- LEN 7 , ; bit 
ſee, and not the almo.. F felons de ſe, as well within the liberties as without, within 
3 have theſe the kingdom of England, to have as long as he ſhould hold 
his faid office. And afterwards the term of Richmond Fee 
expired; and the king made a new leaſe of it as before to 


the ſaid Alington for a term of years, rendering rent. And 


ING Henry 8th made a leaſe of Richmond Fee, 
with all deodands and goods of felons de ſe, to M. 


Chictley, for a term of years, rendering rent; and, during this 


Dyer, 262. a. 
2. Mar. 108. a. 


3. H. 7. 16. a. 39. H. now the queſtion was, Whether the almoner or the leſſee 
6. 48. 5. - : NP 8 Fe 
TSee Sheph. Touch. 74. ſhould have the deadands? Sc. And the Lond MouxTa- 


and the books cited in GUE thought that A/ington ſhould have them, becauſe the 
note 3. there. Sed vide 0 . 3 : 
1. Rep. 50. grant to Cx during the firſt term, * without recital of the 


477-0; former leaſe of that, is void; wherefore, &. And he re- 


8. H. 7. 1. &12. 6. cited this verſe of deodands : 
. E 433.4. 


4. 14. & Omnia gue movent ad mortem ſunt deodanda.” 


(37) Almener is an officer of the court to collect with care all the fragments, and every 
di y to diſt ributèe them to widows, decrepit, Kc. Fleta, lib. 2. c. 23. 
By a grant of ali the goods of felans eli ſu to un almoner, he mall not have them rationę of- 
Hes; but by the grant of the king, he is an officer for that purpvic, and accunntable by 
ſtat. 6. E. 6. c. 16. Mr. Andrews in his reading upon this ſtatute, Auguſt 1625. 


A man was Killed by the lifting up of a bell- rope, by ringing the bell; and the bell was 
accounted a deodand ; bur, in favor of the Church, it was redecracd of the almoner for 


ſixtcen itiltings. Norit. & Caudray, 4. & 5. Mar. 


* 


Harrington ag07/? Pole. 


(38) 6 HE king made a leaſe of the {cite of an abbey by 


Leaſe cf #2 abbey, “ and 
theſe words: „ and alſo all lands, meadows, paſ- 


« aj! lane, MEeAGOWS, 
« haſture, and the wr - 
© rwwrgattrr, With the : tg 
„ appurtenants, Ke. © belonging to or regarding tne laid monaſtery, (K.) ſuch 
e r. ſuch a cloſe 22d 
„% {ſuch a clot I 1 
word ae. relates only ſeribing the different cloſes: Whether this word (vis. ) 
to the und irevrittin, and . , . 

xt other Hands alt paſs Thall have reference to explain this word (undertwritten ), or 
by the Cxpret; Words. ſhall refer to the whole ſ:ntence, s. to all the lands? &c. 
And Lok D MounTaGues, and JusTicet MarvyNe, and 
others, thought, that it ſhould have relation only to the un- 


derwritten, 


« ture, aud the underwritten, with the appurtcnants, lately 


« 2 cloſe, ſuch a cloſes, and ſuch a cloſe” and to on, de- 


(39; 
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derwritten, which is particularly recited afterwards ; and 
if there be any other land belonging to the ſaid monaitery, 
the grantee ſhall have it, &c, 


— ——ac— . 


Rayner againſt Rayner. 


ILL TAM Rayner, tenant in tail general, before 

27. II. 8. [c. 10.] enfeoffed divers perſons in fee 
to the uſe of himſelf for the term of his life, and after his 
deceaſe to the uſe of Milliam his heir apparent, and the heirs 
male of his body lawfully begotten ; and, for default of ſuch 
iſſue, remainder to Marmaduke R. (the plaintiff in the aſ- 
ſiſe) in tail, with divers remainders over, the fee ſimple to 
the right heirs of the ſaid William, the feoffor. V. the 
feoffor died before the ſtatute, and afterwards the ſtatute 
paſſed ; by which, William the firſt remainder-man became 
ſeiſed, and had iſſue a daughter, and died without iſſue male. 
And the queſtion now was, Whether Marmaduke the plain- 
tiff in aſſiſe might enter or not? and it all depended upon 
this, Whether William, who was inheritable by the ancient 
entail, and remainder-man under the new entail, and in poſ- 


(39) 


ſeſſion by the execution of the ſtatute, Was remitted or not? 
And it ſeemed that he was not. And ſo was the opinion of 
the Juſtices of aſſiſe, for the plaintiiF recovered judgment 
upon this matter found. 


Abbot of Kingſwodd's Cale. 


(49) T HE Aubot of Kingſwed, in the county of 77ilts, 

in the 29th year of Hen. 8. made a leaſe under the 
convent ſcal, of a park or cloſe of wool, in IV :fuwerth, in the 
county of Gloucefter (which was three miles diſtant from 
the ſaid houſe), for the term of eighty years, reſerving a rent 


of five ſhillings: and the Houſe, within the year, was diſ- 


ſolved. And this park was not ever in leaſe before, but 
every twenty years, the wood there was fold to the country, 
and was never reſerved to their own uſe for hoſpitality. 


| Luzre, Whether this leaſe be within the ſtatute of 31. H. 8. 
E-< Le. 13] 


The iſſue of tenant in 
tail, who, before the 
ſtatute of Uſes, diſcon- 
tinued and made a feoff- 
ment in fee to the uſe 
of himſelt for life, re- 
mainder to the uſe of 
that iſſue in tail, after 
the death of his father, 
and after the ſtatute 
paſſed, is not remitted. 


Dy. 23, b. Plow. 246. 
34. H. 8. Br. Remitter, 
49- 

2. Rol. Rep. 35, 36. 
34. H. 8. 5. 4. a. Dy. 
5 1. b. 111. a. 191. b. 
Plow. 114. a. 

Hob. 254. Co. Lit. 
348. b. 3. P. Wms. 
461. and Plow. 111. &c. 
Edit. 1761. Com. Dig. 
Remitter, (C. 6.) ] 


A leaſe made one year. 
before the ſtatute of 
Diſſolutions, of anAbby- 
wood which had been 
fold every 20 years to 
the country round, is 
void, 


Raſt. Monaſterics, 11 
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In attaint, the grand ju- 
ry was returned ſum- 
moned by the ſher:ff, 
who was related to one 
of the petit jury ; but 
the re- ſummons, diſ- 
treſs, and tales, werere- 
turned by a new ſheriff; 
the grand jury being 
guaſhed, the tales were 
quaſhed alſo. 


(Dal. II. . 13. S. C.] 


2. Inft. 156. a. 158. a. 
Dy. 91. b. 193. 245. 
21 H. 6. 22. a. S:amt. 
Car. 155. b. 5. H. 5. 
I. a. 10. Co. 104. b. 
9. E. 4. 46. 14. H. 7. 7. 


[21. Vin. Ab. 236. 3. 
Bac. Ab. 252. Ante, 


38. a.] 


24. H. 6. F. Enqueſt, 30. 
B. N. C. 477. 

$4. N. 7. 1. 3. 1. 
. „ 3: 20-35. ©. 
24. b. 11. H. 4. 17 18. 
62. 53. Plew. 519. b. 
Dy. 37. b. 55. b. 218. 
a. Dr. & Stu. 157. 

[ Bu}. N.. Pr. 308. 2. 
Hawk. P. C. 221. 12. 
Mod. 111, Salk. 654. ] 


! 
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Lc. 13.] And by the opinion of the Judges of the common 
pleas, it is within the ſtatute, and therefore void. S. P. M4. 
3. & 4. El. fol. 206, 207. poſt. 


— ———-——————— . —̃ UU—U— 


Littleton againſt Hunkleton. 
H. 5. 6. Rot. 546. 


(41) ＋ HE return of a ſummons in attaint was made on 

the Octave of Saint Michacl by a ſheriff; and upon 
this proceſs was continued, s. a re- ſummons, and diſtreſs with 
a twenty tales, and alſo fixteen tales, and returned by a new 
ſheriff; and the grand j::ry and divers of both the tales 
appeared on the Octave of Saint Michael in this preſent 
Term; at which day the firſt panel „is challenged by the 
plaintiff in attaint, on account of the firſt ſheriff's being of 
kin to one of the petit jury; and the array was quaſhed. 
Now it was much doubted by the Court, whether the array 
of the tales ſhould alſo be quaſhed; and at length, at the 
peril of the plaiatiff, as well the «les as the principal panel 
was alſo quaſhed, and a new writ of ſummons arzarded to 
the ſheriff, Yet it was donc otherwiſe T. 14. E. 4. Rot. 474. 
where the principal panel was quaſhed hy two triors of the 
ſame panel, and the ſame triors alſo were charged to try the 
panels of two 1 s, s. of ten and eight, made by the under- 
ſheriff of the new ſheriff, and then for their miſbehaviour 
(5. that one of them gave a verdict to quaſh the array with- 
out the aſſent of his companion, for which he was fined, 
and the other was found with a box of ſugar-candy in his 
ſleeve after his departure from the bar) both of them were 
diſcharged from giving any verdict, and two new triors were 
appointed of the tales of ten, and, by them both, the tales were 
quaſhed ; therefore a venire facias de novo was awarded, with 
a proviſo, that the under-ſheriff, by name, &c. by whom the 
two laſt panels were made, ſhould not intermeddle. 

(42) It alſo appeared, in an appeal of the moſt execrable 
murder of one Nicholas Radford of Upcet in Cadley, in the 
county of Devon, gent. one of the moſt notable and fa- 
mous barriſters at law, and a juſtice of the peace there for 
thirty years, brought by one John Radford his couſin, againſt 


{42 ) Sce Raf. Ent. 118. b. where he challenged the array of the principal and tales 
%, becauſt it Wes made at the nomination | of the party.] 
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Hila 
in W 
for t 
diſtr 
tales 
ſtanc 
Rot. 
men 
a fu 


fol. 


fe. 


Michaelmas Term, 6. Edw. 6. 


divers accomplices of the Lord Courtenay, Earl of Devon, in 


Hilary Term, in the 34th year of H. 6. in B. R. Rot. 77. 
in which the principal panel was quaſhed upon a challenge 
for the favor of the ſheriff; and yet there was a tales; and a 
diſtreſs was awarded againſt them, and an order to add ten 
tales de novo to the other ten tales. And all the circum- 
ſtances of the ſaid heinous murder appear in the ſaid Term, 
Rot. 88. in Engliſh, which was the tenor of an act of parlia- 
ment; and yet nothing came of it, as it ſeems: and ſee, for 
a ſimilar matter, H. 12. H. 7. Rot. 34. and in Raſt. Ent. 
fol. 117, 118. and in Stamf. Pl. Cor. fol. 155, b. 


m 


Charleton verſus Saunders et Al'. 


(43) AS SISE of lands] ia Middleſex was brought in 

C. B. 2nd the writ was of a freehold in Coveley 
at Cowley. And the plaint was of one meſſuage, one hundred 
acres of land, ten acres of meadow, thirty acres of paſture, 
and ten acres of wood, with the appurtenants, &c. And it 
was pleaded, that the tenements, &c. are in Helingdon, and 
not in C. and judgment prayed of the writ; and if, &c. nul 
tort, &c. Quære, Whether it be neceſſary to traverſe their 
being in C. becauſe the writ is only ſuppoſal, s. of a free- 
hold ? 


Sir John Priſe, Knight, againſt the Archbiſhop 
of Canterbury and Others. 


(44) A WARE impedit was brought by 7ebn Priſe, 

Knight, againſt the Archbiſhop of C Lord Wind- 
for, Thomas Rowe, clerk, and John Plat, clerk, for the 
benefice of Wefton Turvil, in the county of Bucks. And he 
declared, that John Hampden, Knight, was ſeiſed of the ad- 
vowſon of the fourth part of the aforeſaid church in groſs, as 
of fee and right, and preſented Walter Milley his clerk, who 
was admitted, inſtituted, &c. in the time of Hen. 8.; and 
that Sir Reynold Bray, Knight, was ſciſed of the advowſon 
of one other fourth part of the aforeſaid church in groſs, as of 
fee and right, and preſented one Jon Dale his clerk, the 


[ 78. a.] 


11. 33. H. 6. 40. 2f. 


[ 2. Hawk. P. C. 575. ] 


In aſſiſe, the writ being 
of a freehold in C. and 
the plaint of one meſ- 
ſuage, &c. Whether the 
defendant pleading that 
the tenements were in 
H. muſt traverſe their 
being in C. ? 


5. 6. H. 7.4.5. 

Dyer, 242. 260. b. 
19. H. 6 1. 11. H. 4. 
2. 6. 8. E. 3. 2. 44. | 
[ Cro. EL 705. 1. Wils. 
81. Doct. Plac. 357. 
5. Com. Dig. 116, 117.] 


— —— 


917. b. 


In quare impedit, the 
plaintiff claiming the 
church as in groſs, and 
ſetting out a preſen- 
tation from the perſon 
under whom heclaimed; 
Whether the defendznt 
claiming the church as 
ajj1:dant, ought to tra- 
veric that it is in groſs, 
or the preſentation ? 


[Clifft's Ent. 606. S.C.] 
5. 10. Co. 102, 136. 
1. Init. 18. a. 


45. E. z. 12. 


church 


[ 78. b.] 


e. N . VER. wt 
E. 7. 16. H. & 


Guare Imp. 77. IC. 
H. 7. 27. 9. H. 6. 59. 
40. E. 3. 10. 22. H. 7. 


% 
Cro. 91. 


Dier, 268. 


611. . „ „„ 


Traverſe, 257. 


II. Leon. 154. Vaugh. 


9, 10, &C. 
Ent. 224. ] 


3- Mod. 
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church being void by the death of the ſaid Willey, who was 


admitted, &c.; and that Sir Richard Sacheverel, Knight, 


and Lady Haſlings and Hungerford his wife, were ſeiſed of a 
moiety of the manor of Tn Turvil, to which the ad- 
vowlſlon of one other fourth part of the ſaid church appertained 
in his demeſne, as of fee, in right of his wife; and the ſaid 
Sir Richard preſented to the ſaid church, it being void by 
the death of Dale, one John Ledbury, who was admitted, &e. ; 
and that one Sir Peter Vaviſor, Knight, and others (by 
name) were ſeiſed of the other moiety of the ſaid manor, to 
which the advowſon of one other fourth part of the ſaid church 
belonged in their demeſne, as of fee, who preſented one 
Gow?! to the church, being void by the death of the ſaid 
Ledbury, who was admitted, &c.; and that afterwards the ſaid 
Sir Jobn Hampden granted the next avoidance to the plain- 
tiff and divers others; and averred the death of them, and 
that he is in by ſurvivorſhip; and that now the church is 
void by the death of Gowel; and averred that this is the next 
avoidance after the ſaid grant; and the archbiſhop claimed 
nothing but as ordinary. And Lord Windſor pleaded in bar, 
that Sir Andrew MWindſor, his father, was ſeiſed of a moiety 
of the ſaid manor of Heſton Turvil, to which the entire 
advowſon of the church aforeſaid belonged in his demeſne, as 
of fee; and fo being ſeiſed, enfeoffed Sir Peter Vaviſor, 
Knight, and others in fee, to the uſe of the ſaid Andrew and 
his heirs; and pleaded the uſe executed into poſſeſſion by the 
ſtatute; and conveyed the moiety, with the advowſon, to 
kinmſelt, by deſcent from the ſald Andrew M. and that it now 
belongs to him to preſent 3 without this, that the ſaid Malter 
I} illey was admitted and inflituted to the ſaid church upon 
the preſentment of the ſaid Sir John Hampden, in manner 
and form, &c. (45) And it was much doubted, whether 
this traverſe is well taken or not; for ſome ſaid, that the 
traverſe ſhould have been, without this, that the advowſon is 
in croſs, &. 


But quære inde, for the parties do not make 
title or conveyance to the advowſon all of the fame perſon; 
and therefore ſce 20. E. 4. 11. [& 13. 15. ] And in + Lib. 
Int. fol. 130. the preſentment was traverſed as above, and 
not whether appendant or in groſs; and this iſſue ſhould be 
tried by the ordinary. 
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Chickeley's Caſe. 
H E maſter and fellows of Clare-ha!l, Cambridge, 


leaſed a parionage, by indenture, for a term of 
years to Chickeley; and in the indenture was this clauſe, s. 
« and the ſaid leſſee, his executors and aſſigns, ſhall continually 
ce dwell upon the manſion-place of the ſaid parſonage, during 
« the ſaid term, upon pain of forfeiture of the ſaid term and 
« intereſt. This was holden, by the Court, a good condition ; 
and that, if it be broken, the leſſors may re-enter; for this 
clauſe is made by the conſent and words of both parties, &c. 
and the caſe, si that it ſhall not be latuſul for the leſſee to give, 
ſell, or grant the eflate, &c. upon pain of forfeiture, Sc. was 
holden a good condition | ante, fol. 66. pl. 8.]. See a con- 
dition by a proviſo and covenant at the fame time, M. 
[4. &] 5. [P. & M. 152. a. poſt.] See a like matter for a 
condition, M. [ 32. H. 8.] antea, fol. [ 45. b. 46. a. ] in a laſt 
will; and poſtea, fol. [138. b.] and + H. 18. Elig. fol. 


(46) 


—— . 


Colvil againft Huddleiton. 


N a formedon, the tenant vouched one Townſhend 


(47) ] 
as couſin and heir of Sir Roger T. and for his 


nonage, praycd that the parol might demur. And, by the - 


opinion of the Court in the bench, he ought to ſhew how 
couſm. And this agrees with ꝙ 16. E. 3. but contra in 15. 


E. 4. [A. b.] 


— 


— . . nnn. 


— A 


MAN ſciſed of a manor, within which was a 


(48) A 


wood containing thirty acres, in which and divers. 


other places of the manor are divers great trees, made a 
leaſe of the manor, except all manner of tiunber-trecs and great 
ds; Whether the anderweood and the herbage of the thirty 


*[ 79.2] 


This clauſe in an inden. 
ture of leaſe, . and the 
% leſſee ſhall continually 
ce dwell upon, &c. under 
e pain of forfeiture, is 
a condition; and, if 
broken, the leſſors may 
re-enter, 


1. Rol. Ab, 408. (E) g. 
Pl. 23. a. Plow. 113. 
10. Co. 42. Co. Lit. 
204. a. 

2. Bulſt. 290. 

3. Z. 6. 66. . Dier, 
136. 318. b. 6. Co. 5. a. 
{ Cro. Jac. 398. 2. 
Bulſt. 290. 2. Com. 
Dig. 438. 1. Wood's 
Conv. Covenant, F. 
Sheph. Touch. 51. 120. 
Co. Lit. 203. b. Mr, 


Hargrave's note (1) 1 


In a formedon, the te 2 
nant vouching an infant 
as cor, ſin and beir, muſt 
ſhew how couſen. 


6. Co. 5. 5.9. 21. E. 
4. 6. 36. 25.27. . 
45. E. 3. 84. 14. 25. 
21. 37. Aff. 4. 5. 6. 
. K. 
45. E. 3. Gard. 99. 
2. Eulſt. 2. 


—— 


— — 


Timber-trezs and great 
z%ods being excepted in 
a leaſc, do not include 
und-rwwo»d or the berbage 
of the woods. 


4 11. Co. 62. 7. 16. 
H. 8. I. 


Dier, 19. A. 
ACTES 


». 
— 


1 79. a. ] 


5. Co, 11. 1. Inſt. 4. b. 
23. Eliz. 374. b. 46. 5 
3. 22. b. 3. Bulſt. 290. 


[Cro. El. 17. Bro. 
Grants, 167. Vin Ab. 
Reſervation, (C). 1. 
Rep. in Chan. 134, 135 


Prohibition granted af- 
ter ſentence in the ſpi- 
ritual court for tithes, 
where a modus was 
pleaded. 


Regiſt. Original, fol. 38. 
Gcdb. 63. 2. Co. 44. 
Fits. 44. 1. Dr. & St, 
177. 1 18. EL $49; b. 
44. E. 3. 32. Br. Pro- 
hibition, 3. 44. E. 3. 
36, 37. 11. Co. 16. b. 
N. B 43. 6. Co. Magn. 
Chart 401. 


[But *c Co oy. 422 

1. Str. 187. Term 
Rep. 5 52. Douel 378. 
3. Term Rep. 473. 1. 
Black Rep. 295. ] 


[ 79. b. J 
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acres are excepted by theſe words? was moved. And Harxs, 
BRowN, and Cokr, Juſtices, thought that they are not, 
but that the leſſee ſhould have them; for by this word 
« great” the intent of the leſſor appeared, what trees he 
would reſerve, and none others. But MouxNTAGUE & contra, 


(49) A MAN had uſed to pay for the tithes of a cloſe, 

for the ſpace of ſixty years or more, only twelve- 
pence by the ycar, to the parſon or vicar for the time being; 
and the parſon now had a farmer, who ſued in the court 
chriſtian for theſe very titnes; and he pleaded this payment 
of twelve-pence for tithes; and it was not allowed by the 
eccleſiaſtical Judge; but ſentence given there for the far- 
mer. A prohibition was granted in this caſe in B. R. upon 
good adviſement, with the ſaid averment in the ſurmiſe, that * 
the court chriſtian would not admit the ſaid plea there. And 
although this rent was iſſuing out of the land, fo as it is ſuch 
rent for which he may have aſſiſe, or diſtreſs for it, yet the 
prohibition ſhall be granted by the opinien of the Court. Yet 
guere 8. E. 4. [I4. a.] and * the court chriſtian would not 
allow ſuch matter as above as a modus for tithes; and there- 
fore in reaſon a prohibition ſhall go. 


So agreed in Su/ans v. Turner, M. 39. 40. Eliz. C. B. [ Noy, 67.] 


— — . 


_— 
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In a writ cf right, if 


alter ſe rvice of the writ 
of ſummons, all the 
knights do not appt 

an 1 cot ora mal 
be awarded to the ſhe- 
rift to have them at a 
day certain, 

Dier, 104. a. 270. 
Booth. Real Act. 97. 
But CLI, if one 
only apptar, by cur.ient 
of partie, he may pro- 
ceed to ele ct the twelve. 
Lib. 2. c. 12. 


* IOEY — — 


A writ brought by R. H. 
and Lady A. P. jus wilt, 
is bad; mc mult be c¹ed 

(s 4 & In Hrn 
fendant juſti? — the 1 
exC. "Mu Nn U 
anſwereq, 1145 W {11 
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Lord Windfor againſt Saint John. 


„ (50) FN a writ of right by Lord I indſor againſt Saint 

John, the writ of ſummons to four knights girt with 

ſwords was returned ſerved, and oily two of the knights 

»peared z and by the opinion, an habeas corpora ſhall be 

awarded to the ſheiiff, to have them at the Octave of the 

Trinity; and the precedent of + 17. H. 8. agrees with that; 
and it ſeems no alias ſummons ſhall be awarded. 


© ——— cc ...... — :ßkk. 


Haward et Ux' ver/rs Duke of Suffolk et AV. 


(51) WRIT of partition was brought againſt the 
Duke of Suffolk and his wife, and others, by 


nin 18 Ha.. B. 2 i Latch, 174. Nev 88. 1 in treſpaſs, the de- 


ing hy TEES of-.* 


7, Patte, EJ. and Lau Urſ:la his wife. And 


akon %, becauſe a! Tentl eman ads not lav a lady to wife. And the Court 
I'd 5 a BC Od cAcegti on to the WT! t, but not niere. 


Ranulph 


ww 


Hilary Term, 6. and 7. Edw. 6. 


[ 79. b. ] 


Ranulph Haward, Eſq. and Lady Ann Powys his wife; and only A. his wife. 


fo was ſhe named in the writ: and exception was taken for 
a miſnomer, becauſe ſhe ought only to have been called by 
the name of her huſband, and not otherwiſe. And, by the 
opinion of MounTAGUE, Chief Fuftice, and HaLEs, 7uftice, 
the exception is good; becauſe, by the law of God, ſhe is 
under the power of her huſband, and ſo her name of dignity 
ſhall be changed according to the degree of her huſband, 
notwithſtanding the curteſy of the ladies of honour, and of the 
court. Upon which the plaintiff brought a new writ to 
anſwer to Ranulph H. and Ann his wife, late wife of the 
Lord Powys deceaſed. (52) And note, that the plaintiff 
ſhewed the ſaid Ann, in the declaration, to be co-heireſs in 
tail with the defendants of the inheritances of Charles late 
Duke of Suffelk, without ſhewing the commencement of the 
entail: and yet that was holden good enough in this action, 


which affirms the poſſeſſion of the defendants, and does not 3 


make demand of any land; wherefore, &c. Alſo the de- 
fendants pleaded, that the ſaid Ann the plaintiff, as daughter 
and one of the heirs of the ſaid late Duke, ought not to have 
partition; becauſe, they ſay, that ſhe was begotten and born 
between the aforeſaid late Duke, then called Charics Bran- 
don, Eſq. and one Ann Brown, before any eſpouſals were 


In a writ of partition by 
them, he declaring that 
his wife was co-heireſs 
with the defendants in 
tail, need not ſhew the 


commencement of the 
eſtate. 

Special baſtardy is a 
good plea wichout tra- 
verſing the co-parce- 
nary, and the trial ſhall 
be where the birth is 
alleged, 

[Co. Lit. 16. b. 1. Bl. 
Com. 401. ] 

19. H. 7 Cr. 53. 2. 
14 H. 6. 11. a. & 3. 
4. Co. 1:3. Br. Brief, 
546. B. N. C. 499. 
Ney, 38. Poph. 208, 
209. F. N. B. 116. 
3. EL: 06. 4- Co. & 
53. b. Br. de Noſme 


[ 2. 8 Pract. 313. 
5. Com. Dig. 310. See 
Gro. Eluz. 64. ] 


celebrated between the ſaid C. and A. B. to wit, at Lone 


don, Sc. and ſhewed, beſides this, that afterwards he married 
the faid Ann B. and by her had iſſue Mary, Sc.: and 
ſhewed further, another marriage, and that he had iſſue the 
other defendants; and died ſeiſed, and they entered, and 
prayed judgment, if partition, &c. And this was holden good 
pleading, without a traverſe of the co-parcenary. And the 
plaintiffs replied, that ſhe was born in wedlock without this, 
that ſhe was born before eſpouſals, &c. And a venire facias 
was awarded in London. Note this. 


(52) 39. Eliz. + Lady Latan's Caſe. Awriitof partition is maintainable without keving 


15. 46. 43. 49. AT. 12. 
3. . 1. 18. K. 6.56 
[ 3. Leon. 11. Bac. 
Ab. Baſtardy B.] 


of whoſe gift; and diser precedents were ſhewn. cccyr art, Co. Ent. 412, 413. 


* The 


% 
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fore, 
The Dean and Chapter of Exeter againſt Trewin- this 
nard, Adminiſtrator. betc 
r  e (43} THE dean and chapter of Exeter recovered a debt of _— 
pay their inteſtates 225 a this 
judgment debts beſore two hundred pounds againſt illiam Trewinnard, (55 
fpecialties. and before execution the defendant died inteſtate, poſſeſſed deb 
of goods and chattels to the value of one hundred and forty the 
pounds; and adminiſtration was committed to James Trewin- FR 
nard, againſt whom the dean and chapter brought a ſcire teſt 
facias; and he pleaded plenè adminiſtravit, Ic. and that he aga 
3 . 5 had nothing within his hands on the day of the /cire facias oy 
Dr. and Stud. 77. brought, or ſince; and the plaintiffs averred aſſets in his the 
hands, upon which they were at iſſue: and in giving the (ha 
| Dier, 174. b evidence to the jury the defendant commenced firſt (Note Pre 
| this, for I believe it is unuſual, becauſe he is in the . 
4 Plowd. 15. , R IP 4 Jud 
6 negative, for the concluſion of plent adminiſtravit is, & and Ng 
« fo nothing within his hands ), and faid, that the debtor « 
| had no goods beſides one hundred and forty pounds at the | 5 
| time of his death, and that he was indebted to ſuch a one ; cie 
5. Co. 28. b. in one hundred marks upon condition to pay forty pounds ö = 
1 by a bond bearing date after the ſaid judgment given, and ; Tv! 
Wl that he had paid the forty pounds before the writ purchaſed 
- againſt him; and that he was alſo indebted to another by a 
>. H. 4. 21. Plow, ſimilar bond in two hundred marks to pay one hundred 
279. pounds, and that he had paid that before the day of the 
writ purchaſed, with this averment, 5. and ſo he hath fully (5 
41. E. 3. Execution, 68. adminiſtered. And the plaintiffs demanded oyer of both the 
bonds, and had it in hec verba and by them it appeared an 
that the condition of the firſt was not to pay forty pounds ar 
in money, but to deliver certain tin of the value of forty „ 
pounds; but the condition of the other bond was to deliver | A 


tin or one hundred pounds, in the disjunctive, &c. And 
upon this evidence the plaintiffs demurred in law. (54) And 
note, that the ſaid two ſums were to be paid at certain days 


mentioned in the conditions which were paſſed; and it was 


77 
not ſhewn in certain that he made the payments before the Fo 
days, but it appeared by the ſhewing of the bonds that they 

: had gotten them out of the hands of the obligees ; where- 
(4 
( :>) $ Domerfal and Aſhe 's Caſe, M. 5. Fac. B. R. judgment was given agaiaſt the tel- 1 
4atvr, another againſt the executor; in a ,. re facts vpn the lat he may not plead tlie 
firſt for two reaſons: 1. Judgment docs not biud the poy'sz 2. He might have picadcd the | 
firſt judgment before. See 1. Salk. 315. and C v. Zoncs, Cowp. 728. 1 
ſore, 


\ 
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fore, Kc. And now the plaintiffs prayed judgment upon 
this matter, becauſe the adminiſtrator had paid the ſaid debts 
before the debt by which the inteſtate was a debtor of re- 
cord, which debt of record ſhould be firſt diſcharged : and 
this by the opinion in 21. F. 4. [21. b.] in debt. Quære. 
(55) And ſee 9. E. 4. [ 12. a.] in the caſe of falſifying in 
debt againſt executors; and alſo in 5. H. 7. [ 27. b.] in 
the caſe of a return of the ſheriff (after iſſue found that the 
executors had aflets) that the executors had no goods of the 
teſtator, &c. where it is ruled, that if a debt be recovered 
againſt the executors who have no more than the dcbt re- 
covered, and before execution they are impleaded by ano- 
ther, and ſuffer a recovery, and execution upon that, they 
ſhall be charged of their own goods to the firſt plaintiff, be- 
cauſe they might have pleaded the firſt recovery; for the 
judgment in that is, that the plaintiff recover his debt of the 
goods of the teſtator, &c. ſo the goods are charged, &c. 


[ 80.4. ] 


L 2. Bl. Com. 511. ] 


4. 5. Co. 59. 28. 20. 
H. 7. 5. Plow. 190. 
Dier, 32. a. 232. a. B. R. 
Exe cut'. 172. 22. E. 4, 
Execut'. 39. Dr. and 
Stud. 76, 77. 9. Co. 
109. 9. H. 6. 57. 20. 
H. 7. Cro. 59. 4 H. 6. 
8. Noy, 155. 


[ See Nougl 452. 1. 
Term Rep. 690. ] 


12. E. 3. Execut'. 73. 
85. 


(556) Blanchflower I. Ford, 20. El'z. Executor «er for tort dr meſne to anſwer of his 
own goods, if he ſatisfy a debt upon the laſt action betore the firſt, if he hath not ſuſh- 


cient (a). 


— 


(a) This ſcems to be the caſe reported in 1. Leon. 6g. but the point here ſtated does 


not appcar. 


5 - 


* Lord Willoughby again Foſter. 
(56) LEASE was made by the late Biſbop of Lincoln, 
confirmed by the chapter ſcal by tinſe words, &c. 
and © alſo the meadows in D. and S. containing ten acres,” 
and in reality the meadows in D. and S. contained twenty 
acres ; Whether ſhall the Icilve have more than ten acres f 
And it was thought that he ihould have the Whole. 
376. 2. Noll. Ab. 5a. 7. H. 4. 41. 
(57) Alſo a leaſe of ſorty-ſeven acres of mendetr necr the 
&itch, of which fificen lie in P. and terry in E. end twelve 
in F. and in truth al! ie in F. alone: 
enjoy the whole forty-ſeven acres ! 


12. El. 292. b. 


— — 


— 


* [| 80. b. 


Leaſe of al! my meadows 
in D. containing ten acres, 
vohen I have bent ws 
D. ai! pats. 


r. Leo. 121. 2. 3 Co. 
3. 10. 3. E. 6. $8. h. 
33. H. 8. 50. b. Plow. 
795. 4. 191. 169. Der, 
88. 5. 387. i. . 


[ 3, Term Rep. 704. Shep. Touch. 246, 247. ] 


Leaſe of ferty- ſi a en acres, 
n ＋7 which are in A. 


7 51) 'r H. ard tꝛoriue 
Whether he ſhall i» F. when in faq 44 
are in F. Whether all, 


ſal! piſs ? 


7. H. 4. 41. [ Shep. Touch. 246, 247. ] 


(56) 1 TiC. p Dad. v. Fin. B. &. AJ. pleaded re Icatc os Aa miOrigu ge ancl thiriy 


Gli , and the lea lc Ws Of 4 Nete 171! $4 Mind Prey. arte £8 . £6: 1 

good for thirty acces, for i: thail be intended thar there is 

acſc, and juda ment ACCOUNT) . 
One devited al! /w dr int > 72 9% (.. 


4 5 X NG 2 oo PR, a, IO ap rl we Org, Ie” 1 . af 58 
Till: s ther pat; but it n . ANY Parcel VL SAC BY that name, 2: 


"TIX. A. * 134 + + » i SEL 2 4 
en that alone puſies. 


wore er leg; this is not 
+ Haail parcel more, as half an 


ered Merian, Where thev are in andther pa- 


p ) 7 * * 
458, Allo 


- * — 


LES 


[ 80. b. ] 


Whether the grant of 


the reverſion of an of- 
fice be good ? 

9. El. 259.a. 30. Af. 
&. 33. T0. 3. DB. 3: 
6.8. H. 7. 11. 14. 12. 
39. H. 6. 48. b. 11. 
E. 4. 1. 8. Co. 55. b. 


$7. A. 
[ Poſt. 2 59. pl. 18. ] 


If the herbage of a park 


be granted, and the 
grantee ſurcharge ſo that 
the deer have no ſood, 
Whether the grantor 
hath any remedy ? 

11. El. 285. b. 

12. H. 8. 2. 


By the grant of the of- 
fice of keeper with three 


pounds fee of the rents, 
iſſues, and profits of a ma- 
eor by the hands of the 
receiver, the manor 1s 
charged. 

9. H. 6. 53. a. 19. E.4. 
3. a. 9. H. 6. 12, 13. 
46. E. 3. 18. b. 22. 29. 
41. Aſſ. 66. 23. 3. 3. 
Cro. 48. 
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(58) Alſo an office of clerk of the courts of the manor 
of Stowe was granted as above to one for term of life; and 
afterwards he granted the ſame office to another for term of 
life, to have and exerciſe it after the death of the firſt grantee; 
and that is likewiſe confirmed as above: Quære as to the 
ſecond grant? And it ſeemed that it is not good in the 
caſe of a common perſon, otherwiſe is it of the king; but 
ſome thought that made no difference (a). 

(59) Alſo the herbage agiſiment and pannage of Stowe 
Park is granted, and the grantee ſurcharged the park with 
his cattle, ſo that the deer had no paſture: Quære, What 
remedy hath the grantor, becauſe he hath made no reſerva- 
tion of paſture for the game ? 

(60) Alſo the office of keeper of the ſaid park was 
granted with a fee of three pounds of the rents, iſſues, and 
prefits of the manor of Stowe, by the hands of the receiver of 
the ſaid manor : Quære, If this grant ought to charge the 
manor, &c.? And it ſeemed to the LoRD MounTAGus 
and Mx. HALEs, Juſſice, that it ſhould. And afterwards 
the parties agreed; and LoR»D⁵ WILLOUGHBY gave ſix hun- 
dred pounds for every thing demiſed and granted. 


(58) Note, That it was adjudged in Stanton and Green's Caſe, T. 11. Jac. C. B. | 10. Co. 
61. a. b.] that ſuch grant of a ſtewardſhip in remainder or reverſion, or after death, was 
void; and there alſo it was cited to have been adjudged accordingly in this caſe between 
Scambler and Waiers, 44. & 45. El. C. B. Rot. 529. | reported in Cro. Eliz. 636, 637. ] 

The king may grant an office in reverſion, but not by the name of reverſion; but the 
ſubje& cannot by any means. By ANDREWs, Reader of Lincoln's Inn, Auguſt, 1628. 
8. H. 7. 12. b. Poſt. 259. 270. * 24 Aſſ. 4. 3. H. 7. 16. 


—— 


MO. tt. 


(a) Such grant is always holden to be | opinion of Pornam in 10. Rep. for there 


de when there is an uſage to ſupport it. 


ardr. 357. 


By a proviſo in an act, 
leaſes errolled and ſcaled 
within one year before the 
at paſſed ſhall be good; 
Whether a leaſe accord- 
ingly enrolled a few days 
betore, but the excm- 
plification bearing date 
the firit day of the ſeſ- 
ſions, is within the pro- 
viſo? Quære. 


Raft. Monaſteries, 11. 


it did not appear that the cuſtom was to 


Cro. Car. 49, 50. 279. 557. | grant in reverſion. See alſo Co. Lit, z. b. 
Sir W. Jon. 311. March. 42. where it is 


ſaid that upon this difference depended the 


and the caſes cited in note (5) there. 


—— Z. —— 


(61) A LEASE was made by the Abbot and Convent of 

Keinſbam in the county of Samerſet, of the de- 
meſnes, &c. and alſo the rent was diminiſhed, and was made 
within the year; fo that by the act of 31. [H. 8. c. 13.] 
it is void unleſs it be aided by the proviſo [ F 12. ] in the 
ſame act, of the allowance of leaſes in the court of augmen- 
tations, the words of which are, “ which ſaid leajes and 


« grants, &c. have been examined, enrolled, decreed, or af 


« firmed in the [aid court; and the decree of the ſame put in 
e writingy 


«t , 
« , 
« , 
afc 
ye: 
ex 
th: 
thi 
be 


lia! 


tw 
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« writing, ſealed with the ſeal of the ſaid court, ſhall be good 
« and efectual according to the ſame decree, any clauſe in this 
« af, &c.” And the ſaid Icaſe was exhibited in the court 
aforeſaid on the twenty-fifth day of April in the thirty-firſt 
year to be allowed, and it was ſo, and exemplified ; but the 
exemplification bore date the twenty-eighth day of April, and 
that was the firſt day of the parliament. Quære, Whether 
this leaſe now be not ou: of the proviſo of the ſaid ſtatute, 
becauſe the writing and ſeal were not made before the par- 
liament commenced ? But clearly if it had been teſted the 


twenty-ſeventh day, it had been good and within the proviſo. 


* Juſon's Caſe. 


(62) ],VSON brought an action of debt againſt one K. 
as ſon and heir, and declared upon a bond made by 

his father, by which he bound himſelf and his heirs; and the 
defendant was condemned by nibil dicit; and now the plain- 
tiff is to have execution: and by the opinion of all the 
Juſtices of the Bench, the plaintiff ſhall not have a capa; 
ad ſatisfaciendum, becauſe it is not his own debt, nor elegit of 
other lands than of. thoſe deſcended in fee-ſimple, and no 
goods and chattels, ſo that in this caſe the elegit muſt be 
ſpecial, And it was afked, Whether the elegit ſhould be de 
medietate, Sc.? and, Whether it {ſhould refer to the day 
of the judgment, or to the day of the writ purchaſed ? 
(63) Sce E. 5. Ed. 6. Rt. 510. A fpecial judgment, 5. 
that the plaintiff ſhould recover the debt of the lamds and 
tenement which were cf th: aforcfaiv auiceitor in fee-ſimple : 
at the time of his death, being in the hands of the defendant ; 
(62) Bros wry avd RVs „. Puff 
upon u. H diet all the land ih: 141 i be charged. % 39. Atl. 18 


upd P. /ys C te. * Aer 2 Bo rue, Na 8 22. 
Debt brought 2 nian 0 heir, and iu 


So in P 


vv . op 
zuient given upon mou e 


[ 80. b.) 


7. Co. 15. 
14. Eliz. Dalifon, pl. & 
Plowd. 79. b. 


— . — — 


* [ 81. a, | 


In an action on the bond 
ot the ance ſtorandjudg- 
ment by i dicit, the 
plaintiff ſhall not have 
a ce, ſa. againſt the heir, 
but only a ſpecial ali git of 
lands deſcended in fee 
ſimple. | 

2. Roil. Ab. 70, 71. 


Finch, 76. 

7. H. 6. 45. b. 42. 
E. 3. 11. . 3. To. 
15. a. Plow. 440. a. 
cont'. 17. El. 344. b. 
4. Mar. 149. a. Poph, 
151. 1. Keb. 173. 10. 


7 
02; b. 18. H, 7. . 


bo 


= @ 1 
W + ſp . If 
+ 


1 —_ — 2 
*4 


4 e Cro. Eliz. 692. 
Lord Raym. 786. 5. 
Com. Dig. 213. 3. Pac. 
Ab. 3c,'51.} 


317. Toph. 153.3 adj udged, that 
low. Cem. 438. Da 2 


ner atus, his bedy 


mall not be in executic n; for it $ neu 2 (bt, although the writ be in the dec and detinet, 


for ther: is none hs form. Eaſt. Ex. Mr. Nlaſon's Rep. 
If lie be charged as heir only the land d 


(£ 1 
tlie ps rty nav have Cnccution UI wil re and vt 


Ll 


Aecnded 1s ſolely liable, and in that caſe 
cemmon law. z. 6. Co. 


12. 47. But if by 


his e 280 fault it Vecome his oon debi, ds A418 in Plone 480. the plair, tit may nav 


an elepit of -_ hs lands whatever. 
21, E. 3. I: Wt bt, pot. 48. iis 1. £iowd, Cem. 445. if he 
on! V the land 10 eee navcd ina! TK Clial's 4 25 ut 17 oe L MER 71 121 Go ple 1, 


lo not plead a falſe plea, 


OT is cer. emacd Ly a 


27001 licit, Sc. the plaintiff Mali have an tt ot al : tberwite it is if nepload a falſe 


plea in ire facts upou @ + GUEILELT or ZCCoprutaliice UI lis ance for. 
30 — 5 10. 


"Vol. b Wi.” 


des 3 Bac. Ab. 


but 


L 81. a.] 


* 
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but this was upon confeſſion. And note, the writ of exeeu⸗ 
tion was ſpecial alſo, 5. a recital of the judgment ut ſupra, 
and that execution thereof remained to be made; therefore 
it was commanded to the ſheriff to enquire by the oath of 
good and lawful men what lands and tenements the anceſtor 
had at the day of his death, and whether he died ſeiſed thereof 
in fee-ſimple, and their annual value; and if the ſheriff ſhould 
find that he died ſeiſed in fee- ſimple of any lands and tene- 
ments, then that they ſhould be delivered at their juſt value 
to the plaintiff, to hold to him until the debt and damages 
are levied, &. Witneſs Edmond Montague, the fourth day 
of May, in the 6th of Zdw. 6th, in the office of Mr. Rok. 


wood (a). 


— — 


— ER — — 


(a) Now by 3. & 4. V. S M. c. 14. $6. | % dicit, it ſhall be for the debt and da- 
If judgment be given againſt any heir (in 
an action on the bond of his anceſtor) by 
confeſſion of the action without confetſing 
the aſſets deſcended, 


The college of Gray- 
ſtock, having a n:-fecr, 
but preſentable, 6 prieſts 
eorth ſtipendi, and thous 
always called fo, having 
no com non feal, is rot 
a college within ſtatute 
3.&. 6. 6. . 


1 ET Cent. 3. e. 38. 


Co. 107. b. Sty. 52. 


# 10 Co. 34. Lit. Rep. 
108. ] 


44. Aſſ. 9. Dier, 267. 
. 


(64) 30. Elis. C. 
u pou tlic ſtatute . 7; 


: 
WN 


— —_— 
— 


mages, without any writ to enquire of the 
lands, tenements, or hereditaments ſo de- 
ſcended. Carth. 354. Bul. Ni. Pri. 175, 
or upon demurrer or | 176. 


Between the King and Lord Dacres for the College 
of Grayſtocke. | 


(64) iſt. BY the ſtatute of the preſent king x. c. 14. all 

manner cf colleges are given to the king. Alfo 
to prove this to be a college, there had been fix prieſts be- 
ſides the maſter continually reſident at G, and each 
of theſe had five marks fer ann. beſides their bed and a 
room, and the maſter forty pounds per ann. Alſo it is cer- 
tified, in the Book of Firſt-Fruits and Tenths, “ Redtoria et 
*© Collegium de Greyſticke,”” Allo it was founded by Pope 
Urban at the requeſt of Raiph Baron of Grayz/?:cte, anceſtor 
to Lord Dacres, It hath alſo always been called a college. 
And on the other ſide it Was alleged, that it is not a college, 
becauſe he maſter is preſentalie, and hath admiflion and in- 
ſtitution from the biſhop, {1:4 is not elected. Beſides, they 
ever had a common fecal. 1 tis corporation is alſo null, 
unleſs it had a legal commenccmuent. And fo the opinion of 
the Judges (HAlLks, Juſtice, ouly excepted) was, that the 
king was not entitled to the college by the act. 


B. Totrnon's Cir | Goldfh. 53. pl. J. J. That it hath been often rulcd 


i that Chanterics in reputation ale wIYCN LY tlie {ainc ſta- 


Lute to the King as well as chamertcs in luyndetion, 


Aylite 
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* Avlife againſt Platt. 


(65) SIR JOHN AYUIFE, Knight, ſued an attaint in 
London upon the new ſtatute made in 23. 7. 8. 
[c. 3. ] and proceſs was continued upon this ſtatute, and 


the ſtatute [ 37. H. 8. c. 5. ] for the citizens of London, 


that they ſhould be jurors of the grand jury, if they were 
worth each of them four hundred marks in effects; and 
that they ſhould not be compellable nor diſtrainable to 
appear out of London. And this attaint was brought in the 
common pleas (Note this well, for it was much doubted). 
And the firſt judgment was given in the exchequer for Platt 
againſt the plaintiff in the attaint, and before execution the 
record was removed into the Bench by certiorari at the ſuit 
of John Ajlife ; and pending the attaint the firſt plaintiff 
prayed a ſcire facias in the Bench to have cxccution of the 
judgment, and had it by the Judges. Quod nota; for at- 
taint is not a ſuperſedeus, nor does any ſuperſedeas lie as'in 
the caſe of error: ſo note the diverſity 5. E. 7. [ 22. b.] 


(66) And note beſides, upon the writ of re-ſfummons againſt 


the grand jury and the party, and alſo againſt the petit jury, 
directed to the ſheriffs of London, returnable xv. Paſche, 
they returned the writ ſerved againf the defendant and the 
petit jury, but againſt the grand jury they returned the en- 
tire ſtatute aforeſaid de derbe in verbum in Eno/ih; and 
further, that both juries were citizens; and concluded, that 
they could not further execute the writ againſt the grand 
jury by reaſon of the aforef aid ſtatute, without a violation of 
the aforeſaid ſtatute, &c. But by the opinion of the Court 
afterwards this return of the ſtatute was omitted. And note 

upon the re-ſummons icturned ſerved into the Bench at 
Ileſimtiiſiet, a twenty tales was awarded. does this, and 
gu re. And the difirinres juror was returnable before the 
ſuſtices of the Bench in (C u, on the morrow 


of the Holy Trinity, at Which day at hoon all the Judges of 


the Bench were in the mayor's court in the Cailinut, and 


there charged the grand jury; and the evidence laiicd till 


(66) i. 8. Gr. 3: R, A VO lit v. a8 given IS EE L. agal 1 


and after warde, upon a New dein in J, &. u esse Woes 
againtl the dire: . 91 thu Cone; and n retere the PALS 8891 
taint; ard although that is Oe of the UIN JUG: 
CUTLON unte 3 int lt be prelrcatéd. 


Q 2 


*f 8.6. } 


In attaint in London 
upon 23 H. 8. c. 3. the 


ſheriff to the re- ſum- 


mons returned the par- 


ty and petit jury ſer- 


ved; but as to the grand 
jury, returned the ſta- 
tute 37. H. 8. c 5. and 
that both juries were 
London ers: the Court 
ordered the ſtatute to be 
ſtruck out of the re- 
turn, and mare the aiſ- 
tringasreturnable in :Lon- 
don. 

Pending an attaint exe- 
cution may be ſued out 
upon the original judg- 
ment. 

[ 3. Bac. Ab. 281. 

Co. Lit. 294. b. Raſt, 
Attaint, ful. 2 N. E. 
242. & 3 F 

2. Bl. Nep. 1183. 7. 
Term Rep. 270. 3. 
Term Rep. 330. Skin. 
422. Sed vi ide Fitz. N. I. 
540. 

L. El. 2 50. a. Dier, 201. 
Hil. 25. EL. B. R. York 
and Allen, that exccu- 
tion may be awarded. 
3. en. 371. 

Dy. 19. b. 50. 179. A 
245. A. 5. H. 7. 22. 
low. 49. b. 1 Al. 
4. 22, 33. H. 6. 41. 
20. & $0. . we, 7. 10. 
Br.! Superſed. 

37 . B. oC. Dir, 
i 
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Raſt. Attaint, : 
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> @470Et,on of the Court 

wen for the ame party 
! 

ad u nom, Ac Drou: g at» 

ly VET the Court axed E 
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[ $1. b. } Hilary Term, 6. and 7. Edw. 6. 


nine o'clock at night; and they found that they had taken a falſe 
oath ; but no judgment was given, for it was continued for 
a long time by a Cur” adv” vult. 


Barrington againſt Potter and Others, Executors. 


Debt againſt executors (67) ELIZ. BARRINGTON brought debt for forty 


for rent accrued aſter N | 5 | 
dot is hs marks in the dchet and detinct againſt Potter and 


debet and detinet ; plea, others, as executors of one hn Potter ; and counted upon 


an eviction of t of g 
the land in the en a demiſe made by her to the teſtator of one manor and one 


life-time, and a tender tenement called R. on the 28th day of November, in the 
of the rent for the re- : . 1 
ma. nder in ſhillings; ard thirty- firſt year ct H. 8. &c. for the term of twenty-one 


CN ee the years, rendering annually thirteen pounds ſix ſhillings and 
£ Ore bringing a | 

the action were lowered eightpence at two Feaſts, &c. by virtue whereof the leſſee 
by proclamation to the N 1 A 

value of fixpence only. entered and was pcfluiTed ; and being fo poſſeſſed thereof, on 


See Davis, 73. the twelfth day of May, in the thirty-ſeventh year of H. 8. 


[Bul. Ni. Pri. 169. 177. at C. made his will, &c. and then and there died; after 
3- Bac. Ab. 23. 5. Com. 


Dig. 201. ] Whoſe death the executors entered, &c, and for the rent of 
5. Co. 31. 10. 15. H. 7. two years ended on the Feait-day of Saint Michael the 


(67) Entered H. 22. Jac. Rot. ic. F. 1. Cir. B. R. Fard v. Ridſuin | Palm. 40). 
Latch. 3. J, upon deine for Hamborough money, and exception taker, becauſe the action 
was brought for moncy in the de//net only ; and refolved by all the Judges that it was well 
brought, for it is not current here, or of any value; and therefore the action is all one as 
for a box, or an horſc, cr a piece of plate; and J ox ES doubted whether it could be good 


time; and it was agreed by the Judges to be well brought, 19. H. 3. 8. 11, H. 6. 36, 
29. H. 6. 4.; and the reaſon was, becauſe the original cauſe commenced in the teſtator. 
Hargrave's Caſt, 5. Co. 31. was afterwards revericd in the exchequer chamber. So alto 
it was adjudecd . 7. Car. B. R. by JoxXts. \Y ULITELOCE, and CRUOKE, _ 

Entered ZE. 44. Elis. Rot. 517. adjudzed 7. . Face hit and Diapcr's Caſe | Draper 
b. Ra/tal, Yelv. 8c. Cro. Jac. 88. J, An ation was brought in the 427 and de!irinet for 
ninety-uine ſhillings Thu, and declared of a ſalc for haty-lix IA, and averment 
that it was all one, and he recovered... 24. II. 6. 12. 9. I.. 4. 5. 149.4] C. E. 3. [40.4] 
tit. Account, 2. 38. Lin. Between Drad/baw und Pain | Cro. Eli“. 536. J, Debt was 
brought in the dent for forcign money, and becauſe the judgment was not conditional it 
was reverſed. T. 15. Car. B. k. Kot. 1057. Reynolds wv. Lancajicr | Cro. Jac. 545. ]. 
Lancafter, as executor, recovered upon a bond againlk Sidley;, the detendant was in execu- 
tion, and thc marſh ſuffered bins 16 elcapes uh which the exccutor brouglt debt againſt 
the marſhal, and declared in the W177 and detect; and in arreſt of judgment it was athgned 
Ly the marſhal for error, that che action ihoujd have been in the dc.rmt only, 

The judgment in Hargrave's Cu was afterwards revericd in Cum. Scacc. by all the 
Judges, becauſe it was not in the Ainet only, as 10. H. 7. 5.4 b. n Was agreed to be, which 
caſe was denied to be good law. AM. 17. Jac. Lord Rich and Frank's Cale | Cro. Jac. 238. 
3. Brownl. 22. |, 

T. 18. Car. C. B. by JIHRUIN, $7772? this judgment in the exchequer was cited, and 


Harg rau: Caſe denied to ba law, in 4 tie between 324/79 and si, which com- 
menced M. 7. Car. B. R. ro. Car. 223. 


Archangel, 


Hilary Term, 6. and 7. Edw. 6. 


Archangel, “ in the ſecond year of the preſent king, an action 
accrued, &c. The defendants pleaded, that the plaintiff was 
ſeiſed in fee of the ſaid manor by a good and legal title, and 
of the ſaid tenement called R. by a diſſeiſin made of one B.; 
and ſo being ſeiſed, on the ſaid twenty- eighth day of November, 
in the thirty-firſt year aforcſaid, demiſed the manor and te- 
nement aforeſaid to the ſaid teſtator as above, rendering 


therefore annually thirteen pounds fix ſhillings and eight- 


pence, 5. for the aforeſaid tenement clear twenty ſhillings, 
and for the ſaid manor twelve pounds ſix ſhillings and eight- 
pence, at the Feaſts aforeſaid; and that afterwards, s. on the 


| thirteenth day of June, in the thirty-ſeventh year, the ſaid B. 
the diſſeiſee, entered into the tenement upon the poſſeſſion of 
the ſaid teſtator, and was ſciſed thereof in his demeſne as of 


fee, and expelled him thence; after which expulſion he made 
his will and died, &c. And they further ſuid, that the exe- 
cutors entered into the ſud manor as above. And they further 
ſhewed, as to the (aid manor, that they were ready and of- 
fered to pay to the aforeſaid plaintiff, at the Feaſt of the Au- 
nunciation, &c. in the firſt year of tae preſent king, for the 
rent of one half. year then due, {1x pounds three ſhillings and 
fourpence in pieces of Eng/:z/h money called fillings, cach 
piece being called a ſhilling then payable within this king- 
dom for twelvepence ; but that neither the aforeſaid plaintiff, 
nor any other for him, was then and there ready to receive 
the faid ſix pounds three ſhillings and fourpence. And the 
like plea they pleaded to the other three quarters of the ſaid 
rent, &c. and concluded, &c. which ſaid twenty-four pounds 
thirteen ſhillings and fourpence, in the pieces aforeſaid called 
ſhillings, after the rate of twelvepence for each piece called a 
ſhilling, for the ſaid two years, the ſuid defendants fay that 
they, on the ſaid Feaſts, at and on each of them, at the manor 
aforeſaic, were ready, and they ſtill are ready here in court, 
to pay to the aforeſaid plointiff according to the rate afarejaid. 
And this, &c, And to this plea the plaintiff demurred in 
Liv. Sce pf. fol. [ 83. a.] for this matter. And after-- 
wards in next Hilary Term the partics agrecd ; and the 
plaintiff took the money at the rate aforeſaid, without any 
coſts or damages on the one part or the other. 


Q 3 


*- $2. ] 


53. 19. I. 8. 3. N. B. 
119. M. 

Sty. do. 1. Bulſt. 22, 
23. Hutt. 79. 


Poſt. 309. a. 


3. Cro. 772. 1. Inſt. 
148. b. 


24. H. 8. 5. a. 14. H. 3. 
„ ; SS. e 
Vier, 56. a. 3. Co. 28. 


2. Inſt. 675. 


Davis, 27. 


30. Aff. 11. 


[ 5. Bac. Ab. 5. & 6. 
20. Vin. Ab. 177, 178. 
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If, at the time appo.nt- 
ed ſor payment, à baſe 
money he current in Leu 
of ſterling, zender at the 
time and plce of that 
baſe moncv i£- good, d 
the creditui can recover 
no other. 


[Dav:s, 69. 72, 73, 74. 
5. Bac. Ab. 5, 6. 20. 
Vin. Ab. 177, 178. and 
ſe> 5. Term Rep. 87, 
88. 

30. Aſſ. 11. 


Poſt. 310. 


*[ 82. b. 


Davis, 26. b. 25. 


5 Co. 114. 


% * C 
4 _ 2 3 = by G F. L . 
ſterling monty, . 


» 
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Eafln Term, 29. FEduw. 1. fol. 24. in Bidwel's Book, in the cuſtody 
of LORD NMouNTAGUE ; but not found in my Book of Pleas 
of that year. 


Pong gi, John de Lindſay and Others. 


(59) ON de Lindſay of Lußßetvicſ e, John Magge de L. 

illiam Nalraus de Thrapſton, William de Dray— 
tn, and others, were ſummoned to anſwer Elias Pong, Clerk, 
of a plea that each of them render to him twenty-four 
pounds ten Millings, which they owe to, and unjuſtly detain 
from him: and thereupon the ſaid Elias by his attorney ſays, 
that the aforeſaid 72bn and the others, on Thurſday next 
after the morrow of Saint Martin, in the twenty- ſeventh 
year of the preſent king, at S/ipton, acknowledged themſelves 
to be bound, s. each of them in the whole to the aforeſaid 
Elias in the ſaid ſum of twenty-four pounds ten ſhillings, 
and that they would render to him one moiety * at the Feaſt 
of the Purihcation of the Bleſſed Virgin then next coming, 
and the other moicty in the middle of Lent next following; yet 
the ſaid /ehn and the others aforeſaid unjuſtly detain the 
debt from him, and refuſe to pay it; wherefore he ſays that he 
is injurec, and hath damage to the value of ten pounds, and 
therefore he brings ſuit, &c. and he brings into court a 
certain writing which evidenceta the ſaid debt in form afore- 
ſaid, under the name cf the ſaid 7% n and the others, &c. 
(70) And 7-3 and the others, by their attorney, come and 
well acknowledge the ſaid writing to be their deed, but ſay 
that at the time of payment of the aforeſaid money at the 


time aforeſald to be made, certain money was current in 


England in the place of ſterlings which were called pollards, 
s, two pellards for one ſterling ;3 and that they at the afore- 
faid times offered to pay to the aforcfaid Elzas a moiety of 
the ſaid debt in pollards, which tie faid 2 {as refuſed to re- 
ceive, and they bring here into court the ſaid pellards to be 
paid, &c, and this they are ready to verify per patriam, 
and they pray judgment, &, (71) And the aforeſaid 
Jas Cath not deny this; but becauſe the aforeſaid defen- 


dants do not deny but that the ſaid debt is in arrear, it is 


Not. 11. F. Kk. Ar that time pollards were current in the ſtead of 


* - 3 0 | N x * 
n for a peuny. MR. DO), 


considered 


Hilary Term, 6. and 7. Edw. 6. 


conſidered that the faid Elias ſhould recover the aforeſaid 

debt, &c. to be received of the aforeſaid Fohn and the 

others, the ſaid moiety of the debt aforeſaid in pollards, s. 

two pollards to be computed for one penny, becauſe it was Dier, 83. a. 
the default of Elias himſelf that he was not ſatisfied before of 

that moiety, &c. and the other moiety, 5. twelve pounds 

five ſhillings of ſterling money, and his damages which had 

been taxed at ſix marks by the Judges, and the ſaid John 

and others in mercy. And be it known that the aforeſaid _ 
writing is cancelled, &c, 


[ 82. b.! 


(719 11. H. 75.5. b. One is to pay ar ſuch a day five quarters of wheat; at the day of 
the contract they were worth fifty peunds, at the day of payment five pounds. The judy- 
ment ſhall be, that he recover five quarters of wheat or tive pounds. And the defendant 
may deliver the wheat if he ꝓleate; bur the ſum of money ought of neceſſity to be referred 
tothe day; for if twenty pounds arc to be paid, they cannot be paid but as they are at the 
time, for money is its own meature z otherwiſe it is of corn. | Vide 2, Vern. 394. Prec. in 
Ch. 533. 1. P. Wms. 570: ] 


(72) A MAN is indebted by ſpecialty or upon his 

accounts ſettled, and tenders the money to his 
crediter after the day on which it is due and payable, and it 
is refuſed, and afterwards the money is debaſed ; Who ſhall 
bear the loſs of it? Quœre; for many thought that the 
debtor ſhall bear the loſs, although he had made the tender 
on the very day of payment; becauſe he muit ſay uncore 
prift, Se. 


Tender of money after 
the day, and refuſal, 
upon an aſter debaſe- 
ment of the coin the 
debtor ſhall bear the 
loſs. 

Davis, 27. Dier. 82. b. 
9. E. 4. 49. a. 30. 
Aſſ. 11. 

[Davis, 72, 73. and 
5. Bac. Ab. 5 cont. See 
5. Term Rep. 87, 88.] 


(72) This caſe differs from the caſe above, pl. 70. for here was a default in the obligor 
or debter, becauſe he did not make the tender at the day, for after the day the debtee or 


obligec is not buund to acc cpt the mency. 
(.. STC 


(73) FRI, A receiver- general or treaſurer having a 

warrant dormant, or being appointed by ſtatute, as the 
receiver-general * of th: court of wards, to deliver annu- 
ally from his receipt or treaſury by a certain day to the 
cofferer of the king's houſhold, and having a large ſum 
of money in his hands of the king's revenue, after the 
day that it ought to have been delivered, the coin is 
debaſed on the ꝙth of July in the Sth year, and 17th 
of Auguſt in the ſame year; Whether the receiver or trea- 
ſurer in the ſaid caſe ſha!l be allowed for the loſs, or not ? 
(74) Alfo, If the receiver had made a tender of his reccipt 


Q 4 


— 


[ 83. a. 


If a receiver do not pay 
over to the cofferer at 
the day on which he 
ought, and ti. coin be 
debaſed aſterwards, but 
before he pays, who 
ſhall bear the oſs ? 


If he offcr, and the cof- 
ferer refuſe to accept it, 
who ſha!l bear the loſs 
upon ſuch debaſement ? 
It a receiver, having 
money in his hands, re- 
fuic to pay it when re- 
queſted, who ſhall bear 
it? 


before 


DL 83. a. J 


Davis, 20. b. 21. a. 
[ Davis, 72, 73. 5. Bac. 
Ab. 5.] 


(Co. 83. 
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before the ſaid debaſing, and that had been refuſed by the 
cofferer, quere, if he ſhall not be allowed for the debaſe- 
ment? (75) Alſo, a treaſurer having received large ſums 
of money into his cuſtody, places and converts the king's 
money to his own uſe, and being required to make delivery 
of the faid money for the king before the debaſement, did 
not pay it; guære, Whether he ſhall bear the loſs of it? 


(75) 4. Elz. by DtEx and WesToyY, Juſtices, If one is to pay money to another upon 


requeſt, being collector or receiver, and have it in his hands, and before requeſt it is debaſed, 
he ſhall not ſuffer the Joſs. 


If judgment againſt the 
third perſon on a foreign 
attachment in London 
be not executed, the 
plaintiff may reſort back 
to his principal debtor, 
and he may ſue the gar- 
niſnee notwithitand.ng 
the judzment. 

Dier, 106. 247. a. 22. 
$3. 3. 45- 37. . 
Rol. Ab. 554. 2. Rol. 
Ab. 580. 

II. Rol. Rep. 105 
Cro. Jac. 549. 21. E. 
&-. 07.4. 33... 4-30. 
[Laws and Cuſtoms of 
London, 132. 1. Sulk. 
280. 1. Bac. Ab. 692. 
Bohun's Priv. Lond. 
$$0.}---.: 


(76) Foreign attachment of debt cannot be before the day be come. 
+ SipWwith's calc, and AT. 12. and 13. Ez. Rot. 1640. accordant. 


Roberthon et Uxor againff Norroy, King at Arms. 


(75) EO RNA, That upon a matter in dif- 

putę between Mr. Roberthon and his wife, and 
NozRoy, King at Arms, R. BROOKE, Serjeant of the Law, 
recorder of London, certified in writing, That if a man fue 
another before the mayor, &c. and a third perſon is indebted 
to the defendant in as much as the ſuit of the plaintiff is for, 
and by the cuſtom of che Jaw of attachment the third perſon 
is condemned and judgment given againſt him, notwith- 
ſtanding the judgment, if no execution be ſued out againſt 
the third perſon, the plaintiff may reſort back to have judg- 
ment and execution againſt the defendant, who is his prin- 
cipal debtor ; and he may allo ſue the third perſon for his 
debt, notwithſtanding the judgment unexccuted, &c. 


E. 27. Elis. B. R. 
And in r Rodert 


Mancwovd, Chief Baron's caſe, it was agrecd that debt upon recognizance may be attached; 
but 31. EAS. ꝙ Curls caſe, holden that a debt upon a ſtatute merchant cannot be attached. 


[ And ſec 4. Term Rep. 312, 313.) 


Debt is not attachable perden's placito, twice ruled. 


Babington's caſe [Cro. Eliz. 157. 


3. Leon. 232.] M. 31. and 32. Eliz. and T. 41. Elix. in C. B. and there cited in the judg- 
ment. E. 43. Ex. C. B. Rot. 2421. Poroel and Mallow v. Davies of Briſtol, | Sce 
1. Bac. Ab. 691. and Laus and Privileges of London, ſect. 9. 


Faſter 


L 84. a. ] 


© 
Eaſter Term, | 
18 
9 a 
8 7. Edw. 6. A. D. 1553. 
ry | 
id _ 
The Dean and Chapter of Briſtol againſt Clerke. . 
2 The Serjeants' Caſe, 
Pn | 
(77) HE caſe of the new Serjeants was, that aſſize was Atze of a portion of 
brought by the dean and chapter of Briſtol againſt 1 by . dean and 
. . . . z demurrer 
one Clerke for a portion of tithes in North Cerney in the thereto; becauſe, 
county of Glouceſter, in which divers exceptions were taken 1 19 85 
. to the writ, and to the plaint which comprehended the title of 2. The terre - tenant was 
a 22 , not joined with the 
—_ the plaintiff, upon which was a demurrer in law, The 4 * e 
* firſt was, becauſe the writ was of freehold where it ſhould be 3. - plaint of 50 oy cer. 
i f : n portion,” is 
"I of a portion of tithes. Alſo, that the writ ought to have been uncertain. | 
e ME > brought as well againſt the tenant of the land as againſt the . 
4 diſſeiſor, as in aſſize of rent charge. But ſee ſtatute 32. 5. The writ was of ' 
r, N H. 8. c. 7. which anſwers this exception. Alſo, for that the 8 * . 
RE plaint is uncertain, s. “f a certain portion of tithes of 6. For that the title was Al 
ö «K hheaves of corn, hay, wool, and lambs, annually ariſin r N 
5 f „ Hay, ) ) Jy Z5 that J. late prior, &c. 
3 « renetving, and growing of and in two hundred acres of We 2 — * 9 
: 1 O S CANUICN 3 
= « land, twenty acres of meadow, and one hundred acres of and that he and all his 
| 1 . ; T predeceſſors were 
S | paſture, with the appurtenances, in Not th Cerney. Allo, Lies: the. from thine, 
NE that the ſtatute 32. H. 8. c. 7. which gives temporal actions «&c. 
a 497 - It is uncertain to 
for tithes and ſpiritual profits ought of neceſſity to be re- * emen e by 
| Cited in the plaint. Alſo, for that the form of pleading *, wp _— in 
? ; : 3 e title refer. 
: | which was, 3. of a portion cf tithes, &c. in his demeſne as of «+ [ 83. b.) 
3 fee, is not good; for tithes are not in demeſne any more than 8. The king is not ſta- 
ME ..- ted to be ſciſedof the 
| | an advowſon. Alſo, that the title was double, becauſe it is es fan 5 1 gb. of bis 
£ alleged that one J. late prior of S. was ſe;ſed, Sc, in fee in own. | 
: ht of his church, and that d all his predeceſſors were 1 
0 ö right of his church, and that he and ail his p po don Lone 
ſeijed, c. from time immemarial ; and ſo the preſcription . E 
1 . . a C 
carries a double face. Alto, for that the words in the title, tm be parcel of the de- 
; ; ; 7 he archb; 
s. by virtue whereof, are uncertain to what thing they ſhall Tr . 2 
be referred. Alſo it is alleged that king H. 8. was ſciſed of ture E. By: they 
, a Bo . were deſcribed in the 
the ſaid portion by reaſon of the ſuppreſſion of the ſaid late king's 3 ee 
priory, which was under three hundred marks in his demeſne cg on. 8 
| 5 5 : : y. 116. b. 
OO as of fee, without laying 17 right ef his crown, and in fact 2. 11. Co. 44. 28. 


by the act of ſuppreſſion, in 27. H. 8. (which is not pins. = 
printed) [it is now c. 28. tae poſſeſſions of ſuch little 
| abbies 


83. b. J 


Rol. Contin. 1 50. 


s. 3. Co. 33. 
10. Jac. Cro. 680. 


11. Co. 69. b. 
78. b. 84. b. 
Flow. 538. 


Her, 27. 


2. Inſt. 64 1. 
[Cro. Ez. 607. 844. 
5. Bac. Ab. 95. ] 


7. H. 7. 2. 27. H. 8. 3. 


Anſwer to 1. Obj. 


In an a£fizc tor tithes, 
the vrrit ſhall be de li- 
bers tenement, and thc 
pla:nt and t.tiz therein 
ſkail be ec. al. 

Ir. Con. Dig. 408. 4. 
Burr 2418. 3. Will. 
61.141. 2. Black. 722. ] 


(72) Nete,- that 37 
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abbies and monaſteries are annexed to the crown. Alſo in 
the conveyance of the ſaid portion of tithes by the grant of 
king #7. 8. to the ſaid dean and chapter, the chriſtian name 
of the ſaid dean is omitted. Alſo it is alleged that the ſaid 
king H. 8. gave and granted the aforeſaid portion of tithes 
inter lia by the name of the entire portion of tithes ariſing, 
&c. out of the demiſne lands of the archbiſhop of York, lying 
and being in Nerth C. in the ſaid county of G. called the 
late monaſtery, now appertaining, &c. and then, or lately being 
in the tenure of E. Tame, Knight, &c. and there is no aver- 
ment in fact that the lands put in view of which, &c. were 
aemeſn? lands of the archbiſhap, and in the tenure of E. Tame. 
And this was the moit doubtful and material exception, by 
the Judges. Alſo, the matter in law is, Whether the dean 
and chapter, being a body politic, of whom the ſtature makes 
no mention, only of a perſon or perſons, be within the benefit 
of the ſtatute? and alſo, Whether the tithes in their 
hands, being ſpiritual perſons, can be demanded in the tem- 
poral courts, as lay or temporal things, or not ? and, Whe- 
ther the tithes, by the ſtatute of 27. [H. 8. c. 28.] (which 
is the ſtatute of this ſuppreſſion) cr by the 32. [H. 8. c. 7.] 
are made lay or temporal by any words in the ſaid ſtatutes ? 
(78) 1. As to the firit exception, it ſeems that the writ 
is good; for when a man hath a ſpecial remedy at the common 
law provided for by writ in the Regiſter, which ſerves only 
for one caſe, and for one thing, and afterwards a like remedy 
is provided by the ſtatute in another caſe, and for another 
thing than there was any help for at the common law, the 
general writ ready framed ſhall ſerve in the new caſe, and 
th- ſpecial matter ſhall be ſhewa in the count, unleſs a ſpecial 
writ be expreſdly provided in the ſtatute z as the writ of cui in 
vita at common law ſerved only upon a diſcontinuance in 
which the demiſe of the huiband is ſuppoſed by the writ, and 
by the ſtatute of . 2. c. 3. a cui in vitd is given upon 
a recovery by een lant, and no form of writ there framed, 
wherefore the common writ ſuppoſing a Cemiſe, which is 
falte in fact, mall ferve, &c. (76) So divers writs of præcipe 
guid rediat are now by ſtatute againſt cus gue uſe, and 
pernor of the profits, althougii hc 15 not tenant of the land *: 
the form of the writ at common law is not altered by that: 
ſo the ſtatute of 4. J. 7. fc. 17.] gives a writ of right of 


Dec ef tings did not lic a: common law, 21. #2. 7. z. b. by ELLIOT. 
7 3 ; 
Ward 
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ward for the heir and land of ceftuy gue uſe of land holden by 
knight-ſervice; as if the anceſtor had died ſeifed in demeſne, 
the writ of ward at the common law ſhall ſerve, which ſup- 
poſes that the anceftor held his land by knight-ſervice, which 
is falſe, but the ſpecial matter ſhall be declared in the decla- 
ration, So the tenant by elzg:t or ſtatute who hath only a 
term and chattel ſhall have aſſize if he be ejected, by the 
ſtatute, as of frechold, and the form of the writ is of freehold, 
and not of a term, &c. (80) Then if a general writ ſhall 
ſerve in a new caſe where the writ in its ſuppoſal is falſe, 
a fortiori the general writ of aſfize in this caſe, which is not 
falſe but true (for tithes are now at this day made lay and 
frechold by reaſon of the ſaid ſtatute), hall well ſerve. 
And although the ſaid ftatute of 32. H. 8. that a man 
ſhall have original writs for tithes as the caſe ſhall require to 
be deviſed and granted in the king's court of chancery, yet if 
the chancellor think this general form of writ of aſſize of 
novel diſſeiſin good without deviſing a new form, that is 
well enough in this court; but we have a doctrine, that if a 
man have a writ framed in the Regiſter for his ſpecial caſe 
beſides the general writ, and he uſe the general writ for his 
ſpecial caſe, it ſhall abate, as in aſſiz e of common the writ 
ſhall be of common of paſture, and there ar2 no forms of 
writs of aſſize except thoſe two, wherefore, &c. And ſee 
7. II. 7. [2. a.] in treſpaſs by the hutband and wife of a cloſe 
broken and his goods taken, and count of a treſpaſs done to 
the wife while ſingle, that ſhall abate the writ, &c. 

(81) As to the ſecond exception, s. Whether the tenant 
of the land ſhall be named in this caſe, or not Hit ſeemed that 
he needs not, for the words of the ſtatute 32. [H. 8. c. 7. 
§. 7.] are, © that if any enc be diffeiſed, deforced, wronged, or 
« otherwiſe kept from their lawful inheritance, late, ſeiſin, 
ce pgſſeſſion, &c. by any other perſon or perſons claiming, or 
« pretending to have intereſt or title in or io the ſame, that 
« then the perſon ſo diſſeiſed, drforced, wronged, &c. Hall have 
« their remedy in the king's temporal courts, c. as the caſe 
« Hall require, for the recovery, getting, or obtaiming, &c. 
« by original writs of præcipe quod readat, afſize of novel 
« 4 iin, mort d anceſſor, &c. in lite manner and form as 
0 


A 


* 


they ſhould or might de, for lands, tenements, or Heredita— 
« ments, in ſuch manner to be demanded;” wheretore it is not 
neceſſary to name the tenant of the land, as in aflize of rent 
charge 


84. a. J 


7. H. 7.13. & 
22. 28. Aſſ. 45. 7. & 
E. 4. 2, MN. Bo 39%, 


[Co. Lit. 159. a. and 
Mr. Hargrave's note 4. 
ad loc.] 


R. 542. 


2. Co. 44- 


r1. H. 6. 22. 
8. Co. 46. 


N. B. 179. b. 

Dier, 325. 

21. H. 6. 30. 9. E. 3. 
4.79. 


Anſwer to 2. Obj. 


Aſſize lies of tithes in 
the hands of the pernor 
without naming the 
terre- tenant, 


[1. Bac. Ab. 162. 
Fitz. N. B. note C. in 
fol. 411, 412.] 


3. Cro. 539. 


Dier, 31. N. B. 175. 
D. . . 
H. 6. 24. 
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charge or ſeck, which are things againſt common right, &c. 
(82) And beſides, for any thing that is yet ſhewn, the tcnant 
in aſſize may be tenant of the land, &c. for he hath 
demurred in law to the title, and no plea is offered that there 
is no tenant of the land named in the aſſize, wherefore it 
ſeems that * this point ought not to be argued in this caſe, 
It ſeems alſo that no man can be tenant or pernor of a tithe 
but he who takes it; and there is a difference between rent 
and tithe, for tithe is not iſſuant out of the land as rent is, 
nor to be paid by the hands of the tenant, as rent is. See 
2. Co. 44. 42. F. 3. for that, the caſe 40. E. 3. [24. pl. 25.1 that great default is 
. $9-77-%% zn the tenant if the rent be not paid, and he ſhall be adjudged 
a diſſciſor. Alſo, note the laſt proviſo in the ſtatute of 32. 
that againſt him who refuſes or denies to ſet out his tithes, 


or detains them, remedy is only given in the eccleſiaſtical 
ccurt. 


Anſwer to 3. Obj. ; 
In aſſize, plaint of a cer- (83) © Of a certain portion of tithes, c.“ This ſeems 


rain eee of tithes is good enough, and cannot be deviſed any better. And 
good an certan e- 


nough. FIRST, It is common learning in the Book of Aſſize in divers 

N a places, that a man needs not uſe ſuch preciſion and ceftainty 
24. 1. Bac. Ab. 162.] * ; : 

26. Aff. 58. 22. H. 6. in the plaint of an aſſize as in other writs of præcipe quod 


2 a KS reddat; for in 8. Aſſ. [I.] wood was put before paſture in a 


2. Co. 169. plaint, which is contrary to the order and form of a præcipe 
Pl. 24. 8. E. 3. 69. B. N. ; g 
C. 2 a II. 4 3 quod reddat, according to the verſe; and a plaint was of the 


14. Aſſ. 9. S. 59. annual rent of one robe, or twenty ſhillings, in the diſ- 
Fm. 


Cro. Jac. 335. junctive, which would not have been good in a præcipe quod 


3 m - En OY reddat; and of a certain piece of land, and that is good in 
0 7. K ' 5 wg p . 
78. 1. 9. H. 6. 42. aſſize without any contents certain. (84) So one brought 


1 2 8 4 91. plaint in D. only, and there were two D. 's in the county, 


Dicr, 62. a. and neither of them without an addition, yet the aſſize and 
plaint was well enough; and the reaſon as I underſtand is, 
that the judgment in aſſize differs from other writs, for he 


(34) T. 16. Jac. B. R. Land in the pariſh of A. by preſcription may be liable to the 
repairs of the parith-church cf B. and diſcharged from the repairs of that of A. $ Green's 
Cale, 

E. 43. El. B. R. Sir Miles Lands v. Drury {Cro. Eliz. 814.], the queſtion in this caſe 
was, Whether tithes might be demiſcd by copy of court roll? By Doppik they 
cannot; for although tithes have been immemorially to be paid, yet a parſon might claim 
them before any other until the Council of Lateran, and ſo their origin as to this church was 
by thoſe Conſtitutions, and not by cuſtom. | 3. Com. Dig. 79. 

Parochial right in tithes when firſt with us in praftice is uncertain : ſome refer it to the 
beginning of Henry the Sccond, others to the iſt of Edward the Firſt ; but 222infſt ſuch arbi- 
trary diſp ſition ſufficient remedy was not provided till the General Council of Lyons holden 
under Gregory the Tenth, ann. 1274. It was afterwards eſtecmed the only debita Hl 
in Wicklift's aſſcrtion that tithes were mere arbitrary; and that parithion«rs might ad 111/108 
ſuum cas aufterre propter peccata prelualgram was condemned in the Council of Conſtance. Scl- 
dcu's Hiſtory of Tithes, fol. 149. 


Tccovers 


Fecover 
recogni 
certain 


in pol! 
« tithe 
neceſſa 
of our 
of the 
of tit / 
within 
was ft 
lawful 
tithes, 
beſt de 
pariſh 
title, 2 
(85) 
the pl. 
adject 
larity, 
coupl: 
40 & 7 
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recovers ſeiſin of the thing put in plaint by the view of the 
recognitors, and it is ſufficient if the thing in plaint be ſo 
certain and plain that the recognitors can put the plaintiff 
in poſſeſſion, And now becauſe this term © portion of 
« tithes” is uncertain, and unknown in our law, it is 
neceſſary to conſider its nature and quality for the miniſtering 
of our law now, becauſe it is incorporated and made parcel 
of the body of our cemmon law. I underſtand a portion 
of tithes to be where a man hath any profit of tithes 
withia the pariſh of another parſon, or vicar, and its origin 
was + before the Council of Lateran, at which time it was 5. 44. E. z. 5. 5. 1 
lawful for every one to diſtribute and pay as he choſe his 4 IS bs” 3 
tithes, or any portion thereof, to any church according to his Ridley, 136, 137. Sel- 
beſt devotion; and there was no reſtraint to any church or 3 ö 
pariſh in certain; ſo by continuance that grew to a right and 

title, and it was therefore given for prayer, or devotion, &c. 

(85) Then to conſider the certainty here, in every word of 

the plaint is certainty. FIRST, The word © certain” is an 

adjective or relative which expreſſes a certainty and particu- 

larity, and eſpecially in the ſingular number, unleſs it be 

coupled with an adjective or ſubſtantive uncertain, as 

«a certain perſon unknown,” and « of the death of one 

& unknown, c.“ for then it does not make any demon- 

{tration ; but being joined with a ſubſtantive certain, as © 77 

« certain place called, it is otherwile; ſo here e portion”? 

is a ſubſtantive, and by the * words following, 5. of tithes of ® 85. . 1 
ſheaves of corn, hay, 352! and lamibs, the kind and Wy ot 
the tithes are named 2nd exprefi:d ; and here the meaſure or 
quantity of tithes caunvt be exprefied ; for n the 
defendant, in the year of the Giticiun committed, took one 


13, C9. 25. b. 


hundred ſheaves of corn, two cart-loads of nay, two {tores 
or pounds of wool, and ten lambs, vet the &:lcian is made 
of the entire tithe, which is a thing uncertain in number, for 
the goodneſs and fruitfulneſs of the year is caſual and un- 
certain, and for that reaſon it is impoſſible to limit the 


portion more certainly. (86) And beſides, it is alleged and 11. l. 7. 3. 11. E. g. 


declared that this portion of the is à thing of long conti- Dower, S5. Ireſpaſs, 


* 
——— 


+ This aſſertion, that before the Council! of Lathan, Kc. is to be underſtood of that 
Lateran Council under . ander the Third; and „e the Canovntts weill have it meant 
only of ancient feudal tit hes, or ot the decretal epitiie ot Pope Innocent the. Third ſent to 
the archbiſhop of (rift in Ein s time. dated in Fl Lareran church, and ſv made 
4 Conſtitution, being Al about the Latcray Council, front w N ieoicived thoſe canons 
ok vluralitics, CAooatiuns vi tay Ce Acres. Sec, 3. 


nuanc: 
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nuance and antiquity, and in the country there the certainty Auth 

[ Vide ante, Dy. 62. a.] and quantity is well known, ſo that the plaintiff may well ratio 
recover his ſeiſin of this portion of tithes by the view of the exce 

recognitors, &c. wherefore, &c. And fee H. 11. H. 4. coun 

14. Aff. 10. [40. a. pl. 4.] In debt—precipe quod reddat a certain portion of th 
of land is good by SKRENE, and allowed by HILL without no n 

ſhewing how much that portion conſiſts of. And beſides uſual 

the ſtatute 32. H. 8. is plain, that aſſize and præcipe quod man 

reddat lie for a portion of tithes 3; wherefore, &c. a mẽ 

Anſwer to 4. Obj. to al 
. (87) The ſtatute of 32. 1. 8. needs not to be ſet out; H. 
neral ſtatute, and in aſſize and that for two reaſons: 1. Becauſe that ſtatute is general devi 


for tithes need not be . in- 
ery and univerſal, and runs over the whole kingdom, and con- Wi] 


28. H. 8. 27. b. 26. cerns every perſon or perſons who have any ſuch ſpiritual 
7. $13. 3:4 


&. b. Plow. 3c. 257. profit : then the Judges of every court are bound chiefly to ( 

4. Co. 76. Dier, 119. take notice of this law, inaſmuch as it gives them juriſdiction tang 

8 Dig. 230. and power to hold plea cf that, which, before the ſtatute, the righ 

® _ = 4 3 1. common law took no cognizance of; and ſuch general law of !c 
| | Mor. 331. is not of neceſſity to be alleged: and this was ruled in error for C 
} 37. H. 6. [I 5. pl. 5.] ſub fine, in the exchequer chamber, are 
1 Alſo in 4. E. 4. [22. a. b. ] in the caſe of Lord Hungerford, 6 
i in traverſe, and other books: and fo it is, when a man is the 
x acquitted by a gencra! pardon, by parliament ; and he, being . 
1 >. Hawk. Pl. Cr. 560, arraigned, does not plead it, but puts himſelf upon trial, and a; 
561.] is acquitted; he ſhall not have conſpiracy, for he was not ak 

legally acquitied ; ſince the Judges ought to have allowed yy: 

27. H. 8. 27. b. him his pardon without pleading it. (88) And further, this aue 

3 + 68. ſtatute doth not give any new writ or action which was not pri: 

4. Co. 45. 42. F. 3. 15. before at common law ; but joins and annexes other things hs 

Q nnn which are to be demanded by writs original at common law; ing 

by which they were not demandable before. And therefore ori 

1. Rol. Ab. 542. it may be well Kenne to th caſe of 14. H. 4. [20.a.] in * 

on of: 3 maintenance; here the cate was, mat Conuzance of plea | EX 

ke ha was granted to Brijtal of all pleas; and afterwards, there ahi, 

was an action of debt given by ftatur- tor a thing, for which x7 

no action of debt lay before; they ſhꝛull have conuzance of ſer 

this action, becauſe the famc action was before at common pri 

law : but if the itatutc had given a new astonm which never 5 

6. 4 4 5. 7 was before, it is otherwiſe; io here, &c. Aud this ſtatute 2 

ah Poe Pto. 124. alſo gives a power and juriſd.ction to the temporal courts to Is 

5 * N FE hold plea of tithes in theſe cates: and I ncrer underitoay, _ 

ſance,S8. per Condition. that the plainti Mall be compiled to ſhew the power and OY 


authority 
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authority of the Judges and * court in his writ or decla- 
ration; but that is for the defendant to allege, and to take 
exception to the juriſdiction of the court, as well as on ac- 
count of diſability of the perſon of the plaintiff, and things 
of that fort: and, for theſe reaſons, I think that he is under 
no neceſlity to allege the ſtatute, any more than it hath been 
uſual for the ſtatute of R. 3. [I. c. I. ] to be alleged, when a 
man pleaded a feofim-:nt of ceſtuy gue 1ſe; or at this day, if 
a man plead a feoffment to an uſe, it is more than is neceſſary 
to allege the uſe, executed by force of the ſtatute of Uſes 27. 
H. 8. [c. 10.] And fo at this day, if a man will plead a 


deviſe by will, ſhall he be forced to allege the ſtatute of 


Wills? It ſeems clearly he ſhall not. Wherefore, &c. 


(89) It ſeems alſo, that tithes are demeſue, for they (art 


*[ 8;.b] 


Plowd. 376. Dier, 329. 
32. M. S. c. 1. 6. 
3. 26. b. Litt. H. 10. 
N. B. 30. B. 


Anſwer to 5. Obj. 


Aſſize of tithes in de- 


tangible and viſible; and alſo the eſplees alleged in a writ of une is good. 


right of advowſon of the church, or of tithes, are in prender 
of great tithes and ſmall tithes, and in oblutions, &c. there- 
fore it is not like a reverſion, ſuit, fealty, or ſuch like, which 
are not tangible. Wherefore, &c. 


(99) It ſeems alſo, that the preſcription doth not make 
the title double, for the ſeiſin of the portion (only) doth not 
make a good title in the prior of S. any more than of a rent, 
or any other thing or profit in the foil or fee of another, 
which commenced againft common right: for, in all theſe 
caſcs, the commencement of it ought Gi: neceſſity to be 
alleged by him who is to make title to it, whether he be a 
privy or ſtranger theretoz for it is contrary to reaſon to 
charge the inheritance or frechold of another, without ſhew- 
ing a ſubſtantial foundation for it. hen here admit, that the 
prior had been ſeiſed of this portion, Which ought to be in- 
tended to be in the pariſh of which the prior kigleif was 
neither parſon nor vicar, inhv!l this fein make him a title to 
this portion without pre{ciipiion ? I think nat: and then the 
ſeiſin is not material, nor trave:ſabla, but only the pre 
dription; for the King canno: rake other title to it that“ 


prior Hiniſelt, veho con by no meals make out a COU title 


A 


to himſcli, but by graut or pieſcription. VV hireforc, CC. 


1 


401) Eeſides, tue pie ſeriptiot cgclares tie Aar d which 


2 . * a * * . * * 1 X pe 
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only is traverſable, and not the feln, for he cannot allege 
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26. H. 8. 3. Dier, 257. 
Plow. 191. 5. 28. 


[Syſt. of Pleading, 337.] 


Anſwer to 6. Obj. 


In aſſhze for 4 fertion of 
tithes, demandant pre- 
ſerihes in the prior of &. 
This is not a double 


title. 


„ 0 
Thorpe, 35. II. & 
Monſtrans de Fairs, 119. 
20:23 „ 
7. K. 19-4 
n » 
[ 2. Vin. Ab. 209. 
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[ 85. b. ] 


Anfwer to 7. Obj. 


®[ 86. a.] 


Dro. Eſcape, 41. 
Plow. 56. 


Plow. 193. 


Anſwer to $. Obj. 


It is ſufficient to ſay in 
aſſize for tithes come 
to the King by the ſup- 
preſſion of an abbey, 
that he is ſeiſed thereof 
in bis demeſne as of fee, 
without ſaying, in right 
of lis crown. 

[ Do. Plac. 287. 19. 
Vin. Ab. 319.] 

Plow. 105. 
Plow. 336. Dier, 45. a. 
Dier, 103. a. 

Flow. 234. 
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ſeire facias to execute a fine, the ſeiſin of his anceſtor with a 
feoffment is not double, for he cannot allege the one without 
the other; ſo here, &c. 


(92) © By virtue whereof.” It ſeems that theſe words 
ſhould, of neceſſity, be referred to all the mean degrees and 
ſteps before expreſſed, by which the ſaid portion is conveyed 
to the poſſeſſion of the king ; of which, the firſt degree is the 
ſeiſin of the prior by preſcription; the ſecond, the ſuppreſſion 
of the priory by act of parliament in 27. * with the averment 
that it was under the value of two hundred pounds per ann, 
and alſo one of the three orders or habits of religion, g. monks, 
canons, and nuns; the third ſtep is, that the king by the 
act is deemed and judged in actual and real poſſeſſion of the 
portion : and all theſe matters are degrees and means to in- 
duce title to the poſſeſſion of the king, and no one of them is 
ſufficient to do this without the other, but all together are. 
(93) And the nature of theſe words, « by virtue whereof,” 
is well explained and declared in 7. H. 7. [ 3, 4.] in treſpaſs 
for trees cut and carried away, where it is holden, that the 
« by virtue whereof” nec auget nec minuit ſententiam ſed tan- 
tum confirmat pramiſſa: as if the defendant there pleaded 
a feoftment of the ſoil where trees grow made to the plain- 
tiff for the uſe of a ſtranger, © by virtue whereof” the 
ſtranger granted the trees to the defendant, that is bad; for 
the feoffment to an uſe did not make the grant good, without 
averring the continuance of the uſe until the grant of the 
trees, which thing is not implied by the « by virtue obere; 
wherefore, as I underſtand it, a better form of pleading could 
not be deviſed than was in this caſe, 


(94) In bis demeſne as of fee.” This ſeems good enough, 
without faying “ in right of his crown,” and is the beſt mo le 
of pleading ; for it appears betore, by the {tatute, that the 
king ought to have the ſaid monaſteries, to do with them 
according to his good pleaſure, for the honour of God, and 
the weal of the kingdom: and then to make the law clear, 
and without any dcubt, this is better pleaded than to ſay 
jn right of his croton; for this might create an argument 
and doubt, whether he could ſever it from his crown or 
not, although it ſezms ſuTiciently clear that he might; yet 
to allege that Which is dubious and diſputable, hen it may 
well be alleged fully and cicarly, would bs impolitic in 
Picading. 
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pleading. (95) And let us grant alſo, that it were neceſſary 
to allege “ in right of his crown,” ſtill the manner of plead- 
ing before is ſuch, that the king neceſſarily muſt be ſeiſed, 
as if the act gave it him by intendment, although it is not 
expreſsly alleged, for the ſtatute annexed it to the crown, 
And fee E. 34. H. 6. [ 34. b.] in guare impedit, this exception 
over-ruled, where conveyance was made of an advowſon of 
King Hen. b. who came to it by deſcent, and it was parcel of 
the poſſeſſions of alien priors, which were annexed to the 
crown by parliament in the time of Hen. 4th or 5th. 


(96) It ſeems that it is not neceſſary to mention the dean 
by his name, any more in the conveyance of the title for the 
portion made to the dean and chapter, than in the original 
writ of afſize. And no one will deny, but when a dean and 
chapter, who are an entire body politic, are to commence 
any action, the beſt way is * to mit the name of the dean, 
for fear of a change of the dean by death, or otherwiſe, by 
which the writ may abatc, as is adjudged in 21. E. 4. fol. 19. 
D 5. a. b. J. And I take a 
one 1s ſole ſeiſed in right of his deancry, and where in com- 
mon with the chapter; for it may be agreed ſor law in the 
firſt caſe, that if the dean alone be entitled to an action real, 


-reat diverſity between where 


he muſt call himſelf by his chriſtian name, that it may appear 
whether the cauſe of action commenced in his time, or in 
the time of his predeceſſor, (97) As if a diſſeiſin be made 
to a dean, or an erroneous judgment, or faile cath, and he 


die, his ſucccifor ſhall not have an aſſize cf novel diſleiſin, 


but a writ of entry upon diileifin in the us, or a writ of 2 


error, or attaint, and name himſelf, becauſe he was nct a 


party to the judgment; but in the cther, 5. where the dean 
is ſeiſed in common with the chapter, there, although he 
dic, ſtill his ſucceſſor, aud the chapter together, ſaall have 
Alize of novel diſſeiſin, or error, or attaint, as tlie cafe ie, 
wichout naming the dean in certain, becauſe the dean is not 
but hath always continuance. And therefore in 
14. II. 7. J 31. b.] it is holden, that a dean 
prior and convert, without naming the ſuperior by his proper 
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ſeire facias to execute a fine, the ſeiſin of his anceſtor with a 


feoffment is not double, for he cannot allege the one without 
the other; ſo here, &c. | 


(92) © By virtue whereof.” It ſeems that theſe words 
ſhould, of neceſſity, be referred to all the mean degrees and 
ſteps before expreſſed, by which the ſaid portion is conveyed 
to the poſſeſſion of the king; of which, the firſt degree is the 
ſeiſin of the prior by preſcription ; the ſecond, the ſuppreſſion 

®[ 86. a. of the priory by act of parliament in 27. * with the averment 

that it was under the value of two hundred pounds per ann, 

and alſo one of the three orders or habits of religion, g. monks, 

canons, and nuns; the third ſtep is, that the king by the 

act is deemed and judged in actual and real poſſeſſion of the 

portion : and all theſe matters are degrees and means to in- 

duce title to the poſſeſſion of the king, and no one of them is 

ſufficient to do this without the other, but all together are. 

(93) And the nature of theſe words, « by virtue whereof,” 

is well explained and declared in 7. H. 7. [ᷣ 3, 4-] in treſpaſs 

for trees cut and carried away, where it is holden, that the 

« by virtue whereof” nec auget nec minuit ſententiam ſed tan- 

—— * 41. tum confirmat præmiſſa: as if the defendant there pleaded 

— a feoffment of the ſoil where trees grow made to the plain- 

tiff for the uſe of a ſtranger, « by virtue whereof” the 

{tranger granted the trees to the defendant, that is bad; for 

the feoffment to an uſe did not make the grant good, without 

Plow. 193. averring the continuance of the uſe until the grant of the 

trees, which thing is not implied by the «© by vriftue where; 

wherefore, as I underſtand it, a better form of pleading could 
not be deviſed than was in this caſe, 
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Plcading. 


3 , E * V5, n . . 5 0 N 
x NP», POL REY... n ” HT" = 
os * hs "3 *. £ - £ 4 * * * » "I 
. - : _— 1 oy k {4 \ Di \ = © I * 3% 


pleading 


to allege 


ing befo 
as if thi 
expreſs]; 
And fee 
over-rul 
King H. 
the poli 
crown b 


(96) 
by his n 
portion 
writ of: 
chapter, 
any acti 
for fear 
which tl 
[15. a.! 
one is { 
mon wi! 
firſt caſ 
he muſt 
whether 
the time 
to a de: 
die, his 
but a w 
error, o 
party tc 
is ſeiſed 
die, ſtil 
aſlize o 
Wichout 
dead, | 
14. H. 

3710T ar 

CIP; 


Ciaregth 

| th 
A7 N 
WU CCE 1 
: v4}, 


& a 10; 1 


V.L 


> 
Ry 1 * 
"> 9 


Eaſter Term, 7. Edw. 6. 


pleading. (95) And let us grant alſo, that it were neceſſary 


to allege © in right of his crown,” ſtill the manner of plead- 


ing before is ſuch, that the king neceſiarily muſt be ſeiſed, 
as if the act gave it him by intendment, although it is not 
expreſsly alleged, for the ſtatute annexed it to the crown, 
And fee E. 34. H. 6. [ 34. b.] in guare impedit, this exception 
over-ruled, where conveyance was made of an advowſon of 
King Hen. 6. who came to it by deſcent, and it was parcel of 
the poſſeſſions of alien priors, which were annexed to the 
crown by parliament in the time of Hen. 4th or 5th. 


(96) It ſeems that it is not neceſſary to mention the dean 
by his name, any more in the conveyance of the title for the 
portion made to the dean and chapter, than in the original 
writ of afſize. And no one will deny, but when a dean and 
chapter, who are an entire body politic, are to commence 
any action, the beſt way is * to cmit the name of the dean, 
for fear of a change of the dean by death, or otherwiſe, by 
which the writ may abatc, as is adjudged in 21. E. 4. fol. 19. 
[15. a. b. J. And I take a great diverſity between where 
one is ſole ſeiſed in right of his deancry, and where in com- 
mon with the chapter; for it may be agreed for law in the 
firſt caſe, that if the dean alone be entitled to an action real, 
he muſt call himſelf by his chriſtian name, that it may appear 
whether the cauſe of action commenced in his time, or in 
the time of his predeceſſor. (97) As if a difieilin be made 
to a dean, or an erroneous judgment, or falſe cath, and he 
die, his ſucceſſor ſhall not have an aFze of novel diſleiſin, 
but a writ of entry upon diſſeiſin in the 2%, or a writ of 
error, or attaint, and name himſelf, becauſe he was not a 
party to the judgment; but in the cther, 5. where the dean 
is ſciſed in common with the chapter, there, akhough he 
dic, ſtill his ſucceſſor, and the chapter together, faall have 
4lze of novel diflciiin, or error, or attaint, as the caſe is, 
wichout naming the dean in certain, becauſe the dean is not 
And therefore in 
14. £6 7 31. b. ] it is holden, that a dean and chapter, or a 
rior and convent, without naming the ſuperior by his proper 


dead, but hath always continuance. 
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name, granting by their common ſeal an annuity until pro- 
motion to a benefice by the atorefaid dean or prior, their 
ſucceſſor may tender a benefice; but if they be named, there 
the contrary is holden, becauſe the aforeſaid dean or prior 
ſhall refer only to the dean or prior by name, and to none 
others. (98) And here the proper name of the corporation 
and body politic is the dean and chapter of B. &c.; and by 
this name they are enabled to purchaſe, ſue and be ſued, 
and not by any chriſtian name. And alſo the truth in this 
caſe is, that the dean, who was the plaintiff in the aſſize, was 
the firſt dean of this corporation, the commencement of 
which was only in the 24th of Hen. 8. which is only feven 
years ſince the erection; wherefore it can no otherwiſe be 


intended but the ſame dean to whom the firſt grant was 


made: and ſee 13. E. 4. 8. b. holden by Croke, that al- 
though it is uſual to allege the name of the mayor, who is 
the head of the corporation, yet he had ſeen ſuch general 
pleading, without naming the head, adjudged good. And 
ſee a good caſe of that, H. 17+ E. 3. [I. b.] of a ſcire facias 
brought by the ſucceſſor of a dean and chapter, upon a re- 
covery againſt an aÞbot, ſince dead, without naming the pro- 
per name of the dean, but of the abbot ; he ſhewed a diverſity 
between the late abbot and the preſent abbot, but that cannot 
be of a dean and chapter. : 


(99) It ſeems too, that no averment is neceſſary; and 
that for divers reaſons: tſt. Ihe plaintiffs, in the premiſes 
and * commencement of their title, ſhew, that the portion 
of their tithes, now in plaint, is iſſuant out of two hundred 
acres of land, &c. in N. whereof the late prior was ſeiſed in 


fee by preſcription z and that before any title or ſeiſin in the 


king; and then they proceed in their title, and convey it by 


due and legal means to the king; and that the king was 
ſeiſed of that in fee, and ſo being ſeiſed, made a grant to 
them of the portion atorefuid, by the name, &c. ſo that 
the foundation of their title was not of the king only, but 
tacy alſo make conveyance of the king's title, s. from the 
prior: and then it much varies tie calc, whether the title 
have itz origin of the king only, for then perchance all the 
words in the King's grant ought to be verified, and eſpecially 
when it wants certainty. /I) As where the king granted 
all his lands which he had by he qitainder of I. S. if a man 
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would convey by ſuch grants, he ought to aver that J. S. bad 
ſuch lands, &c. The law is the fame in the caſe of a com- 
mon perſon who releaſes all his right in all ſuch lands as 
deſcend to him of the part of his mother in D. there ought to 
be an averment that the lands, &c. deſcend of the part of his 
mother ; for otherwiſe, the releaſe is void, by reaſon of the 
generalty and uncertainty, &c. And ſee this 2. E. 4. fol. ult. 
And yet in 1. H. 7. [28. b. 29. a.] in aſſize, it was ruled by 
all the Judges, that if a feoffment be made by deed of lands 
by the name of all the lands which he hath of the gift of ſuch 
a one, the tenant ought to plead this feoffment by deed, 
without taking any averment: as if it were made to him by 
the name of. J. S. where his name is alſo J. D. becauſe he 
may be known by one or the otherz otherwiſe is it of a 
chriſtian name; but there it is holden, that the beſt pleading 
is by the name compriſed in the deed: and therefore in 26 
AT. { 119. a. pl. 2.] it was ruled in an aſſize brought in D. 
the tenant pleaded jointenancy of the land in plaint, by a 
deed of land in S.; and that was good enough, without aver- 
ment that S. is an hamlet of D. becauſe the vill may have 
two names, the one true, and the other a nick- name. 
(101) So when any certainty is in the grant, although there 
be a ſuperfluous addition in the grant, that is not material, 
nor {hall impair it: as is the caſe in 20. Aſſ. [8.] A man 
made a grant of twenty cart-loads of wood in the wood cf 
D. which he had of the gift and grant of his father; the 
grantee was not driven to ſhew any writing of the father, 
becauſe by the premiſes the ſoil was ſufficiently charged, &c. 
And ſo in the caſe of 9. H. 6. [12.] of an annuity granted 
by the queen, percipiend' de magna cuſtumar' of London, the 
grant was ruled good, and the percipiend' void, &c. And fo 
in 2. E. 4. [29. b.] A man releaſed all his right in 17:te- 
acre in D. which he had by hereditary deſcent from his father, 
althou zh he had it % purchaſe or diſſe iſin, it is well enough, 
&c. Ihen here, at the time that the king granted this 
portion of tithes Which“ appertained to the ſaid late prior, 
it may be that the ſaid two hundred acres whereof, &c. were 


the deine ſue of the archbiſhop of Dr; 
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ſert d theſe words in his grant, to make it more certain, and 
to give ancther name to the portion which he had before; 
for before it was known by the name of a portion of tithes 
in M. belonging to the priory of S. and by that name it ap- 
pears that the king in his grant aſſented; but he added more 
to that as above, which addition is peradventure falſe, and 
perhaps true: and fo of the tenure of E. Tame. And if nei- 
«DT 1 bs ther of them were true, yet by the ftatute 34. & 35. H. 8. 
2. Co. 33. Dier, 129. C. 21. this miſ-recital of late farmer er occupier does not 
make the patent void. (102) "Then if the portion paſſed by 
the patent, that ſufficeth for the plaintiff; for it would have 
been folly to take an averment of this title to a thing which 
was falſe, and which is immaterial whether falſe or true, as 
the caſe is here. And the counſel of the plaintiff would ill 
have deſerved their fee (of whom I was one), had they al- 
leged this averment of the title in the plaint, which had it 
been found falſe, ought to deſtroy the entire title of the 
plaintiffs, & , Wherefore, in my opinion, as it is here 
pleaded, the portion of tithe is conveyed ſufficiently from the 
prior to the king, and from the king to the plaintiff by 
name, &c. And the plrading is “ the aforeſaid portion,“ 
which cannot be any new onc, or other portion derived from 


Crs. Jac. bro. 


the king; and ſince the defendant hath demurred in law 
upon this plaint, he hath acknowledged that the king's grant 
was of the ſame portion that iſſued out of the land put in 
view, &. And, therefore, I think the pleading good with- 
out averment, &c. 


— —— U— - - 


Wide or kw os The Cale of Merton College, Oxford. 


metropolitan ſhall have 


the preſentation (upon (103) I' iy Place, before the chancellor of Exgland, 
the deprivation of a 


biſhop) to a church de- this caſe was in queſtion: The maſter and fel- 
volved to the biſtop by lows of Merton College in Oxford were patrons of a benefice 


lapſe ? 
5 within the biſhoprick of Durbam, and the incumbent died, 
« 4% 3. « As are 0 : 
Inp. 29. 5. E. 2. and the church remained empty for ſix months; and aiter- 
va. Imp. 165. N. B. . 3 7 7 : 
. 200p- 195 wards, s. in the beginning of Aichaelmas Term laſt, the 
34. O. 4. H. 6. 1. 25. D 
(103) 28. Fl. ruled, that it belongs to the guardian of the ſpiritualties; aud this ſeems 
the cauſe of it, for that it comes by reatun of ipiritualtie. ere, Whether the patron 
m2y preſent now, inatmuch as while the bithop is alive, notwithſtanding the Japte, he may 
always preſent before collation? Wen the King takes his title zu witter dro, he does nut 
tee adVartage of any lapic, as appears between Beverley and Corntal, Moore 224. 
1. And. 248. J in guare impedit, for the church of Sumcrby in Lintoly ſhire, 29. L. J. Co. 2K. a. 


by Hop; 


diſhop, 


lation | 
met ropo 


(104) 


term o 
Feaſts 
St. Mi 
of the { 
viſo, tt 
one m 
in due 
ter war 
verſion 
paid at 
next af 
withou 
the rer 
of the 
leſſee, 
the mc 
tender 

(104 
a place, 

It ſet 


ſervaric 
Boroug | 
that, ic 


. Bo 
+1. Al 


(105) 


guint- 


(10: 
polized 
two ald 
t Ar nad 


Eaſter Term, 7. Edw. 6. 187. 5.1 


biſhop, 5. Cuthbert Tunſtal, was deprived; Whether the col- E. 3. 17. The king ſhalt 


. . 112 have it. Hob. 1 84. 
lation belonged to the king, or to the archbiſhop. of York, [See 2. Gibs. Rey 770. 


metropolitan, or not? Quære. | & 5 Cler. Law, 
115. 
— — — — 
(104) H E preſent king made a leaſe, by indenture, of Upon rent referved by 


the tithe of corn of D. S. and J. to one for a the king, payable «fon 


; demand at a place certain, 
term of years, reſerving an annual rent to be paid at the on pain of forfeiture, if 
3 "ne not paid within one 
Feaſts of the Annunciation of the Bleſſed Virgin Mary, and monch. Whether a de- 
St. Michael the Archangel, or within one month after any mand is neccfary by a 


. . | : , rantce of the reverſion 
of the ſaid Feaſts, in the court of augmentations; with a pro- dg here! nl. Who. 


viſo, that if the ſaid rent ſhould be arrear by the ſpace of er a tender ater Þt is 
; 5 HP due, but within the 
one month after any day of payment before limited (F it be month, ſuffice without 


in due form demanded), then the leaſe ſhould be void. Af- anche tender on the 


. LS laſt inſtant ? 
terwards the king by his letters patent granted “ the re- 7. E. 3. 68. 5. Co. 3. 


verſion of the ſaid tithe to one R. AL. in fee; the rent is not [ 88. a. ] 


, 3 Mar. 142. a. Plo. 
paid at the next Feaſt of payment, nor within two months 3 10. Co. 129. 2. 


next after the ſaid Feaſt : Quære, Whether the leaſe be void H. 7. 8. b. Plow. 70. 


. | 142. 5. Co. 114. 4 
without any demand made by the patentce ? And where ſhall co. 73. 11. Dier, 68. 


* : b. 222. a. 14. H. 8.9. 

the rent be demanded, 5. at the court of augmentations, or C It. 6 
of the perſon of the lefice ? Alſo, Whether a tender, by the 2. 3. Noy, 145. 

, RY Co. Lit. 201. b. 202. a. 

leſſee, of the rent, made at the court of augmentations within 44. 2. Dougl. 486. 


the month, be a ſufficient tender by the leſice, without other 2. Mod. 264. 1. Bac. 


Ab. 437. 
tender at the laſt inſtant of the laſt day of the month ? | 5. Bac. * 8. 9. 


(104) Moore, 598. Bin“, Caſe. Tithes upon leaſe for vears rendering rent at ſuch 
a place, and for non-payment to be void, it ought to be demanded. 


It ſcems that if the leaſe be made by the ſeal of the court of augmentations, the re- 
ſervation of the rent to that court is but an expreg/is corum gud Hacitr inluirt, as is ſaid in 
Borouph's Caſe, 4. Co. 73. b. But if it be by the great ſcal, it ſeems otherwiſe ; and for 
that, ſce ſtatute 27. H. 8. c. 27. 


T. 17. Jac. ꝙ Lady Deriney's Calc, that reut way be reſerved out of tithes. See 


+1. Af. 51. 


Eden and Whally's Caſe. : 


(105) () NE Eden conſeſſed hinſclf guilty of muripli- The principal under 5. 


cation, s. That he had practiſed the making of a 4 5 deing . 
2 : ; charged by a gericra 
Ai‘, ence and the philoſopber”s lane, by which all metals pardon, excepting ſuch 


(10 :) M. 44. & 45. Eliz. Moore, 67;.] In Mr. Darcev's action on the caſe of mono- 
polized cards, there was cited a comm1iliton in the time of A. 6. directed to three friars and 
two aldermen of Landon, to enquire Whether the philyjopher's tone was feafible, who re- 
tar ned bat it Was, and upon this a patent was mad out fur them to make it. 


3 might 
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3 Janes might be turned into gold or ſilver ; and alſo accuſed I halk, 


being in the Tower ſhall now a Priſoner in the Tower, of urging and procuring him 


be — <a to uſe and practiſe this art; and that 7/hþally had laid out 


aur to a new money in red wine, and other things neceſſary for the ſaid 

art. And becauſe this offence is only felony, Eden, the prin- 
2 $379 280. Cipal, was pardoned by the general pardon ; but Yhally who 
Stamf. 47, 48. was but acceſſory in this caſe was excepted, as one of thoſe 
. E. 6. c. 14. who were in the Tower, The queſtion was moved, Whether 
ut ſee x. Ann. felt 2. J//bally ſhould be diſcharged ? Duere the ſtatute of 5. H. 4. 


* Hawk. Pl. C. 548 
9. . : 
124 4 „ H. . © + which enacts, that none ſhould uſe to multiply gold, or 
1 1 4 4 + 5 filver, nor uſe the craft of multiplication ; and if any the ſame 
15. E. 3. Coron. 116. 4 that he incur the pain of felony in this caſe (a), Quære, 


260. 151. 161. 15. 3 
2 15 Nr A 4 Whether there can be any acceſſory in this new felony ? 
29. H. 6. 47. Stamf. Prerog. 44. 2. E. 3. 27. 4 Raſt. Felonies, 3. 3. Inſt 94. 


[ 2. Hawk. P. C. 444, 445. 1. H. H. P. C. 704] 


— — 


__— = 


(a) This ſtatute is repealed by 1. V. & M. ſeſ. 1. c. 30. 


f —— (106) 8 SIZE of novel diſſeiſin brought againſt three, 


the writ, Whether the and the plaint is of fix acres of land. The de- 


Pl. 1.4.ff may abr.Gge 1 
Enn tendants pleaded nul tort, nul diſſeiſin, Ic. The recognitors 


that part of which the found, that one of the three named, on the day of the writ 
deceaſcd was tenant ? h 

purchaſed, was ſole tenant of two acres, and ſhewed them 
in certain; and that he diſſeiſed the plaintiff of one and not 
of the other; and ſo of the ſecond; and as to the third, that 
„ ot. he, on the day of the writ purchaſed, was ſole tenant of the 


* 1 oh - $ two — acres, and diſſeiſed the plaintiff; and that he 
86. 63-48. x6. 5. K dicd pending the writ; and this they ſhewed in certain: 
3. 7. % Flo. | 
Cro. 116. b. 13. E. z. 

F. Pr:ſertment, 11. that of which no diſſeiſin was found in the hands of the two, 


LBooth's Real Action ; : <p 
$50. 1. Vin. Ab. — and of that part of wie the deccaſed was tenant. Quære, 


117. 1. Com Dig. 34. Whether the plaintiff ſhall recover accordingly? 


Dier, 34. 61. 65. 


Trinity 


99. And, after the verdict, the plaintiff abridged his plaint of all 


(107) 


county 
aforeſa 
Marg: 
come, 


gratis, 


the da 
not 57 
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Trinity Term, 
7. Edw. 6. 


Allington v. Oldcaſtel et Ux'. 


(107) (CATHARINE ALLINGTON brought appcal 

of murder againſt V. Oldcaſtel, of B. in the 
county of Somerſet, yeoman, and Margaret Oldcaſtel, of B. 
aforeſaid, in the county aforeſaid, ſp;n/ter, otherwiſe called 
Margaret O. the wife of V. Oldcafle!l, Sc. M. did not 
come, but Margaret appeared * before the exigent returned, 
gratis, by ſurrendering herſelf; and now pleaded, that on 
the day of the writ purchaſed ſhe was a gert/z:zvoman, and 
not ſpinſter, judgment of the writ, and prayed allowance: 
and over to the felony and murder ſhe pleaded not guilty. 
And the truth was, that ſhe was daughter to Sir E. Gorge, 
Knight, and alſo her huſband Oldcaſtel was a gentleman, 
&c. (108) And the plaintiff replying, proteſtando that this 
addition of gentlewoman + 7s ſufficient addition in law ac- 
cording to the form of the ſtatute of Additions of Names 
and Sirnames [ I. H. 5. c. 5. J, for plea faid, that an exigent 
was awarded in laſt Michaclmas Term (and ſhewed the day) 
againſt the defendants by name as above, returnable on the 
morrow of the Holy Trinity in this Term; and that the ſaid 
Margaret came in her proper perſon in laſt Hilary Term, 
by the name as above, into the King's Bench, and rendered 
herſelf gratis to the priſon of the Marſhalſea, and found 
manucaptors, &c. upon which, at the petition of the ſaid 
t Margaret, by writ of ſuperſedeas iſſuing out of that court, 
&c. it was commanded to the ſheriff, &c. that he ſhould 
ſuperſede : and concluded with this averment, « and this the 
« js ready to verify by the record of the aforeſaid writ of 
« exigent, &c.” and prayed judgment, whether againſt the 
proſecuting of the ſaid writ of /zper/edeas to the plea afore- 
{aid ſhe ought to be admitted to quaſh the writ aforeſaid, &c. 
To which plea of eſtoppel pleaded in manner aforeſaid the 


b 88. a.] 


An exigent is ſued © 
outlaw a defendant in 
an appeal, who ſues out 
a ſuperſcdias by tue name 
in the writ; he cannot 
after that plead a miſ- 
nomer to the original. 


Dier, 74. 


1. H. 4. 4. h. 14. H. 6. 
15. 2. Inſt. 668. 


[2. Hawk. Pl. C. 269.] 


[ 88. b.] 


L. quinto E. 433. 


10. H. 7. 13. . 2%. 
. G 7: c „ B- <6 
15. Cro. 119. Br. Eſ- 
toppel, 84. 


19. H. 6. 1. 43. 36. 4. 
58. F. Eſtoppel, 33. 
Cro. 96. a. Stamf. Cor. 
95. 2. Inſt. 670. 


(107) Sir Henry Ferrers, Bart. was arreſted for a debt by.the name of Henry Ferrers, Ku. 
and Baronet, and one of the ſerjeants was there killed, upon which he was indicted J. 
10. Car. in B. R. [ Cro. Car. 371. ] and reſolved by the Court that it was not murder, 


decauſe the capias was mii- awarded. [ 2. Hawk. Pl. C. 328.7] 
+ Orig. nc. 
R 4 


3 Orig. u, Mari, 
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defendant demurred in law; but afterwards by the advice of 
tae Court waived her demurrer, and pleaded not guilty, &c, 

[z. Hawk. Pl. C. 243.) And afterwards the parties agreed, and the plaintiff was mar- 
ried pending the plea. 


To maintain an appeal It is neceſſary that the woman ſhould live ſole, Stamf. Prerog, 
594. LS. Inſt. 66. 3. Hawk. P. C. 243. ] . a 


* 
* 1 
5 _ CO — 
. . * _ 


Daves' Caſe. 


C:f'vy gue uſe, beſore the (tog) QTEPHEN DAVES was ſeiſed in fee of certain 


ſtatute of Uſes, levied a 
fine to a ſtranger in fee, 


who granted it to the 
r Lawrence and others in ſee, in the nineteenth year of H. 8. 


uſe, aſter the ſtatute, to the uſe of Emma the wife of the feoffor for term of life, 
hati no intereſt, ſo can- . . . TY 
not ſue a petition of łemainder to the uſe of Richard Daves his brother in tail, 
_ — to re- remainder over to one Beatrice Herbert in tail, remainder 

| | to the right heirs of the ſaid Stephen; and afterwards, in 24. 
H. 8. a fine with proclamations was levied to Sir Henry 
Myat and others in fee, by the faid Stephen and his wife, by 
1. Aff. 21. Br. Fines, the name of Emma his wife, and by the faid X. D. the firſt: 
_ remainder-man in the uſe, which faid fine was to the uſe ot 


1. Co. 126. a. 125. Plow. 
348. Dier, 102. 291. 


Sir Henry Myat and his heirs in fee; an. afterwards, in the 
32. H. 8. Sir Thomas Il yat, ſon and heir of Sir Henry, bar- 
gained and ſold the land to the king by indenture enrolled, in 
fee; and afterwards the ſaid R. D. died without iſſue, and 
after wards, in 37. H. 8. Emma died: and in the third year 
of the preſent king Fohn Lawrence, the ſurvivor of the 
ſeoffees, brought a petition of right to the king: and the 
(110) And in arreſt of 
judgment it was alleged for the king, that this petition docs 

Plow. 353. a. 16. Il. not lie by Lawrence the feoffee for two reaſons : one, be- 


matter was found by the verdict. 


oe cauſe the fee- ſimple of the uſe vas legally given and con- 
veyed to Sir II. A yat by the ſaid Stephen, and now is in 
the king; and then that is an impediment to the enter of the 
* becauſe 

he could not be ſuiſcd of a feu- ſiaple as he was before the 
x. Co. 128. Poſt. 274. a. alicnation; and then, Of what eſtate ought he to be adjudged 


feoffee to the uſe in the caſe of a common per{on, * 


* [ 89. a. 


(109) Plov. 359. 352. Dalamere and Bariard's Caſe. This cafe does not impugn the 
opinion that ceſtay que teſe iu remainder cannot graut thc fec of the land to the preju dice Of 
me/ne + eſtates, Kc. | 


(110) After the ſtatute of 27. II. 8. c. 10. no richt is ſaved to the feoffecs which they 
Eave to any other uſe; as is jad in 1. Co. 13 1. a. Coudierpe 5 Cafes 


T Orig. eme. 


land in Shern in Kent, and enfeoffed thereof John 


Trinity Term, 7. Edw. 6. | [ 89. a. ] 


in? And the other reaſon is, that all intereſts and rights of 
feoffees to an uſe, unleſs it be to their own uſe, is taken 
away by 27. H. 8. c. 10. And therefore qu@7e thereof. 


— — CT c ——— 


Clifford v. Warrener and Others, in Error. 


(111) COLIFFORD brought a writ of error in B. R. Error on a judgment in 
againſt Warrener and others upon a judgment in eure * * 


C. B. in ejectione firme ; and the writ there was for en- on a leaſe to commence 
: , | : at Michaclnas after the 
tering into a manor, and carrying off goods and chattels, &. ꝗeatl of J. & and plain. 


And the declaration was, hat a leaſe was made for the term uff did not aver the time 
of the death and entry. 


of fifty years, the leaſe to commence at the Feaſt of Saint 2. gecauſe the writ va; 
Michael the Archangel which ſhould next come after the bor entering a manor 
wi 't arms, and ſeizing 

death of one J. S. and averred the death of the ſaid J. S. goods, and the iſſue non 
? \ £jecit inſtead of b cul. 

after whoſe death the ſaid leſſee for years entered, and was 1 Becauſe plaintiff was 


poſſeſſed thereof until the defendant wit force and arms, &c. notamerced for his falle 
claim as to the goods 


And the defendant eaded, hat he did not ejcet the plaintiff andchattels. And +. Be. 


out of the manor ao eſai it. he appurtenances, in man- caule judgmentwas,that 
the defendant coopiatur 


ner and form, &c, pon which they were at iſtue: and It gi fe, though the force 
was found by the erdict that the defendaat did ge? in man- 2 ä not 
ner and form, and they aſſeſſed damages; upon which the 

plaintiff had judgment, that he ſhould recover his aforeſaid 

term and damages, &c. and that the defendant capiatur. F. N. B. 220. H 
And note, that it appears by the count, that the term of 

fifty years was not yet expired. And it was aſſigned for er- 

ror, that no certainty when the term co nmenced is in the 


declaration, for the year of the death of J. S. vras not al- 


(111) M. 3. Zac. C. B. WalmsLEty tock a difference, that if one p. cad à leaſe for 


ears made to bier, 4 virtile cius he was poſſetied, it is 167 gan without pleading an entry, 
tern is the means to come at the N oo eon; o:terwye of feof meant where livery 
uplit to be intended. Co. | it. 201. a. 2 oo 


30. Ex. Paul Alrxan.! ic) "2 C/ [ Cro. 4 112. 169. 1. 11 not Ge It IT 8 a gainſt rt}. 0 tor mor in 
this caſe. It was cited by DAvExeort in the ar; gument of v Mac and Me dy's Cajt, 
. 17. Ft B. R. ſo holdcn 33. EE. Þ Daiice:s Calc. 5 Eb vera mige, 888. 

N. a4. EI. ur 42+ EI. B. R. In c ter ima upon 1 le: 1:Jc to conmence at Michael. 
W219. Th che ! plaintic decla red, that he Ly Virine of tis itt had pohethon of the term. 
Ani it was wore 1 in arreſt of us gment, that he did nut fay 12. beer tered aſter Michaelis. 
And this Book uus cited, and G a 1A and FENNER hel it wt but PoykAM thouvht 
it aided by the ſtatute of Fe, tor It Is on form, and the demiſt 1s the ſubſtance. And 
by Porn, after Mucbhachnas iP is termor by the con tinuancect N ; M hich GAWDY 
w FEXNNER denicc. 

43. Elix. Ruled in v Dong las © Cole Oro. Fliz. 766. ], where a man declared upon a 
I: 8 to commence 7; 977 the Way of the date, and that lic Was poſſeſſed by virtæe 4 tat 
until atrer | ſuch 2 diy that th plaintiff djected him, and did not aver in fact that he en— 
teren after the day or the date (fer the leato did not commence until the next de 72 that 
judgment ſnould be ureeſted for thet reaton, af tre POPHRAN, [See Cow. 714, Towel 


71 
Ou Wers, 4332 do 5 . | 


od, 
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2. R. 3. 20. b. Li | - 
EN 0 28 FD leged, nor whether he died before the Feaſt of Michaelmas, 


275. b. 276. b. 30. 36. at which Feaſt the term ought to begin. And it may be 


6 0 23D. $1. 5 13 
ELLA mh intended that the plaintiff entered before the commencement 


ni * a. A 97 of 0 term, and then he is a diſſeiſor, and not a termor; 
r and it ſhall be taken moſt ſtrongly againſt him; and then 5 


Plead, 2. a. Bridgm. j ud i 
CEE judgment is erroneous, that he ſhould recover his aforeſaid 


420. Dier, 96. b. 131. term, where no term appears in certain, Alſo it was af. 


2 34. b. 315. a. . . 
1 _ ſigned for error, that he did not eject is no plea, but he ought 


Powel on Powers, 433. to have pleaded not guilty, which refers as well to the goods 


Cro. Eliz. 228. 1. Ld. carried . 
Raym. 90. x. Com, Carried away as to the entry into the manor and the eject- 


Dig. 332z.] ment by force and arms. And alſo the force and arms here 


is not anſwered, nor found, and yet judgment is given that 
the defendant capiatur pro fine. And note alſo, that the 
plaintiff ſhould have been amerced for his falſe claim (a) as 


to the goods carried away, of which nothing is found; 


S. Co. 59. 
59. . Plo. 199. wherefore, &c. But note, that goods and chattels were not 


225. N. B. 90. 5. Co. ; 
59. 33. E. 3. Bro. in the writ; therefore, &c.—See more in the next Hilary 


915: Term, poft. fel. 96. b. 


©@w@Ti. 


— — 


(a) But now by 16. & 17. Car. 2. c. 8. | whe | 
$ 4 115 3 52 after werditt, c. ſhall be kd by — 3 
derer for want of a meridia ae, | re nan ary 1 Hit dug. 
. 3 l apiatur is enter j : + " 
for a mi/ericordia, or a miſericordia entered See = Cem. Dig. ; 1 ** 
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* Michaelmas Term, 
I, Queen Mary. 


— 


Raynolds, Verney, and Others, againſt Dignam, Lee, 
Temple, Woodliff, and Others. 
(1) BEEF ORE the ſtatute 25, Hen. 8. [c. 10.] I. Verney 


had feoffees to his own uſe in fee of divers manors 
in the counties of Buckingham, Bedford, and Hertford, which 
feoffees at his requeſt executed the eſtate in poſſeſſion to 
the ſaid I. V. and Dorothy his wife, and to the heirs of their 
two bodies begotten, remainder to the right heirs of I. V. 
And they had iſſue Mary married to one Raynolds, and then 
J. J. died, and Dorothy ſold the manors in fee to one 
Rawlins. Aad afterwards, in affirmance of the bargain, 
a fine was acknowledged by the ſaid Dorethy and Raynolds 
and Mary, come ceo, Cc. to the faid Rawlins and one 
Dignam, and before the certificate and the engroſſing of the 
fine Mary died without iſſue: and notwithitanding this the 
fine was certified by SIX HuMpnREY BROWN, Juice, 
upon the dedimus poteſtatem, which bore date March 29, 
in the ſecond year of Ed. 6. (2) and thereupon en- 
groſſed and proclaimed according to the ſtatute. And 
for the reverſal of this fine, and to avoid the alienation by 
Dorothy, by ſtatute 11. Hen. 7. [c. 20.] Dorothy and 
Raynolds, who was Mary's huſband, and one Ed. Ferney as 
couſin and collateral heir of the ſaid Hary, brought a writ 
of error in B. R, and the writ was directed to the cſtos 
brevium of the common pleas © to remove the record and 


« proceſs” (without © aforeſaid”), with every thing thereto 


relatinz, which was done accordingly. And the writ was 
« to the great damage of the ſaid Raynolds, Dorothy, and 
« Ed. Vorncy,” and ſhewed in the writ how coufin and 
collateral heir to Mary. And becauſe Raynolds and Dorothy 
did not appear, a ſum. ad ſeg. ſimul was awarded againſt 
them, which was returned nichil. However they appeared 
by attorney, and joined gratis with Ed. in the ſuit, Nota 


[ 89. b.] 


If a man ſettle land to 
the uſe of himſelf in 
tail, remainder to his 
own right heirs, and die 
leaving iſſue a daughter 
only, who levies a fine 
and dies without iſſue, 
and F. S. bring a writ 
of error as couſin and 
collateral heir of the 
dan gi ter, he ſhall not 
reverſe the fine. 

No averment can be 
made, that the conuſor 
ot a fine died before the 
t:fte of the dedimus ge- 
t. ſtatem. 

In error in B. R. to re- 
verſe a fine in C. B. only 
a trinſcript of the fine 
is removed till the re- 
verſal. 

5. Co. 39. Dier, 221. 
. 
Eliz. 246. a. 

1. Co. 76. b. 


Raſt. Diſcont. 1. 
Rol. Ab. 747. 
29. Aſſ. 35. 3. H. 6. 8. 


(2) H. 30. Elia. C. B. In Pigot's Caſe [ Cro. Eliz. 115. 124. J, it was adjudged, that 


if an infant in remainder and leffee for life, join in a fine, the infa 


writ of error. Sec Cro. Eliz. 129. [ Cruite, Lines, 291. 


t alone 


may bring a 


Acc. 


[ 89. b. ] Michaelmas Term, r. Queen Mary. 


hac. (3) And firſt, They aſſigned error in the death of the 
YO DR TOS ſaid Mary, and alleged her death to be on the 25th of 
2. Bulſ. 243. 1. Inſt. March, which was before the te/te of the dedimus pote/tatem, 
oy 5 on which day t appears by we certificate of the ebe 
Dier, 258. 220. 274. b. that ſhe was alive, or otherwiſe the Judge cannot record it. 

And becauſe this aſſignment was contrary to the record, and 

certificate of the Judge, they altered it by the opinion of the 
tee Pins 294. Court, and aſſigned the death generally before the engroſſ- 
38. 48, 49, 30. Cro. ment, entry, and recording of the king's filver; and in 
3 ſhewing that, the whole ſtate of the caſe is diſcloſed by the 

plaintiff in the aſſignment of error. (4) And as it ſeems, 
ennie cught to be removed, and not the real record 
itſelf, until judgment of reverſal be given. And this appears 
in divers books and precedents, as in 21. E. 3. 24. a.] 
44 F. 3. 37. 27. A 40. Lib. Aſſ. pl. 29. becauſe there is no chirograph in B. R. 


20. Plo. 205. 1. H. 7. 


20. 26. 7. E. 4. 23. if the fine be affirmed. Alſo note, the writ of error is 
39. H. 6. 4. N. B. 


a brought by E. V. as couſin and collateral heir to Mary ; 
F. Error, 76. 83. Bro. and it appears that no right had deſcended to him by Mary, 
* becauſe ſhe had but an eſtate tail, wnich is determined by her 
[Bac. Ab. Error, (B.) death without iſſue. And ren conſtat that the fee ſimple 
Cruiſe on Fines, 290-] vas in him as * right heir of J. J. his father, for it might be 
[ * go. a.] that J. V. had iſſue a ſon, and another daughter beſides Mary, 
for any thing that is ſhewn to the contrary, far he is never 

named as heir to his father in any prior ſhowing, and then he 

is not damnified by this erroneous judgment, as the vrit 

; ſuppoſes, as right heir of Mary, from whom no right is 

ps 8 priag. deſcended. (5) And the writ of error ſhall be brought by 
Rep. 71. 1. Rol. Rep. him who ſhould have the thing whereof the judgment was 
b. 9. erroneouſly given, and this is the right heir of J. V. And 

| — + ſee this in 3. H. 4. [19.] that the iſſue female in tail ſpecial 
28. b. 8. Co. 43. brings a writ of error becauſe ſhe is to have the land back, 
{ Bac. Ab. Fines, H.] and not her brother, who was heir general to the anceſtor. 
And ſee alſo the like in H. 10. E. 3. [H. 3. E. 3. pl. 7. 
ſab fine.] So this judgment is reverſable by him in the 
{ 7. Burr. 410.) remainder at common law, or by the equity of the ſtatute 
3. Co. 4. Dier, 1. b. 9. R. 2. c. 3. (quere 1c) and not by the heir general of 
. Mary. And admitting that it ſhall be intended that Mary 
was right heir to I. J. yet becauſe this fee-ſimple was never 

executed in her, but wes expectant upon the eſtate tail, he 


2. Bulſt. 241, 4. 


F. Plltent 5. 149. . Who would demand this fee-iimple when the tail is ſpent, 
42 4 14 E. 3 3. 


„ 42 E. 3 9. 16 a. Gught to make bhimſelf right heir to JI. J. according to the 


Uimitation 


the writ of error is not good in form, becauſe the tranſcript 


(6) \ 


wife, 2 
the W. 
waſte, 
years 
who \ 
aſugne 
conve 
John 
3 
count 
deeds 
veyed 
pretih 
hecau 
ann! 
and C 
4. 
two / 
pence 
deſer 
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Nmitation of the remainder : for although Edmund was of 


the half blood to Mary, yet ſhall he have this remainder of 
the fee-ſimple as right heir to J. V. if he be of the whole 
blood to him; wherefore, &c. 


, 
——— —— ——— — 


Mervyn et Ux' v. Lyds et Ux' Executricem. 


AS TE was brought by Henry Mervyn and Editha 
his wife againſt Edward Lyds and Mary his 
wife, as executrix of the teſtament of 7ohn Cototer. And 
the writ was, that the ſaid executrix, while ſole, &c. did 
waſte, &c. of lands, &c. that the defendants held for a term of 
years of the aforeſaid plaintiffs of the aſſignment of F. A. 
who was aſſignee of Geo. Rythe and Thomas Grantham, 
aſiznces of king Hen. 8. aſſignec of the late abbot and 
convent of D. who made the leaſe for years to the ſaid 
Jom Cawper, &c. to the diſinheritance of the faid H. Mer- 
vyn, becauſe the fee-ſimple was in him only. And they 
counted upon the whole caſe accordingly; and ſhewed the 
deeds and grants with the attornments accordingly, and con- 
veyed the land firſt to the hands of the ſaid king by the ſup- 
prcfion of the ſaid abbey by the ſtatute 27. 77. 8. [c. 28. 
becauſe it was under the value of two hundred pounds per 
annum; and aſſigned the waſte in the lands, 5. in digging 
and carrving away the ſoil, to wit the clay, and in the woods, 


(6) 


Ss. in cutting down and ſeiling thirty cal of the value of 


two ſhillings eoch, and twelve aſhes of the value of twelve- 
pence each, ic. to the damage of the ſaid plaintit's. The 
deſendants confeſſed all the conveyances, and the leaſe accor- 
dingly; and as to all waſtes, &c. except the cutting and ſelling 
of the afreſaid trees, nullum foc. vaſt. Sc.; (7) and as to 
them, actie non, becauſe they ſay that the ſaid C. Kythe and 
T. Grantham, having the reverſion in fee-fimple, on the 
firſt day of March, in the firſt year of king Edt. 6. at 
H. &c. bargained and fold to the ſaid n Cu t in his 


i. 
”- 


life-time, c theſe their winds and trees then“ growing in 


and upon the ſald lands in fortn aforciaid demiſed, to the ſaid 


[ 90. a. | 


3. Co. 42. a. 24. E. 4. 
24. and 30. 3. Co. 37. 
7. H. 5. 3. b. 5. E. 3. 
52. 


Waſte by the aſſignee of 
the reverſioner (who 
claimed under the or;- 
ginal leſſor) for cutting 
and ſelling trees. Plea, 
that the reverſioner ſold 
him all the trees has 
could be ſpared, whiere- 
fore he cut them, &c. 
And demurrer, 

1. Becauſe the plea does 
not ar ſwer the ſelling. 
2. Becauſe no conſide- 
ration is ſhewn for the 
lale of the trees. 

3d. Becauſe, not being 
excepted out oſ theleaſe, 
the reverſioner had not 
the property in him, 
and could not tel them. 
4th. Becauſe adrritting 
that he might ſell them, 
the fale muſt be b 
Writing. | 
5th. Becauſe the bar- 
gain and ſale is void for 
uncertainty, no arbitra- 
tor, &c. being appointed 
to declare ut could be 


urid. 

29. B 3. 6. Dier, 
206. 208. Hob. 174. 
4. Co. 62. 5. Co. 11. 
11. Co. 48. 2. H. 5. 7. 
3. E. a. Wal. 4. 
„ 
2. H. 7. 1 2. Rab 
Ab. 816. | 


Hob. 174, 176. 


* 4 3 257 720 55 7 7 12 1 {| i 2 cr F [ GO. b. ] 
J. C. which then might veaſ21raviy be ſparrd;, and that al- 
. 5 TD 7 
terwards, 5. in tue fourth year of Edu. 6. then next 
C6) Waite lies ag: inſt eng CXECUTCT alone Without naming h's companion, if the waſte 


. R X : E 1 3 117 Ci "9p 
We: QUITE 57 AAA. 14 9.0. LY 122 * 1 17 * 44. 2. | 2. Tun. 32 ] 
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enſuing, the ſaid 7. C. made his will, and made the ſaid . 
the defendant his executrix, and died; and ſhe entered as 
executrix, and by virtue of the ſaid bargain and ſale, &c. 
of the ſaid trees in form aforeſaid made, ſbe cut dotun and 
carried away the oaks and aſhes aforeſaid, growing ſparſim 
upon a cloſe of the faid lands, as ſhe lawfully might, which 
cutting dewn and carrying away of the ſaid trees are the 
fame waſte whereof, &c. And they averred that the ſaid 
oaks and aſhes were growing upon the ſaid lands on the ſaid 
20th day of March, in the faid firſt year, and then might 
reaſ;nably be ſpared, and this, &c. when in fact it was al- 
Jeged before that the bargain and ſale was on the firſt day of 
March, &c. And to this plea the plaintiffs demurred in law. 
(8) And it ſeems the plea is inſuffictent, becauſe the 
felling is not anſwered but with a carrying away, which is 
_ 1 felling. —And for this ſee Long Quinto Ed. 4. 100. b. 
ve. K 1 20, . 4- but note that caſe well, as it differs much from this. Alfo 
Co. 62. 21. H. 6. 46. the matter of the pica in diſcharge of the waſte is inſufficient 
. * 339. 3 for vers cauſes. In tue firſt place, the bargain and ſale is 
[z. Str. 1229. 3. Will alleged, and no ſum certain is mentioned, nor yet “ for 4 
_—_ OT} ſain of mancy””* generally; ſo there wants a guid 
pro quo, which is necellary in every contract. Alſo they ſell 
all thoſe their woods and trees, and they have none there, and 
ro. H. 7. 2. b. 11. then they ſell the thing that is not their own, for the ſpecial 


Co. 43. Dier, 35. 95. 
LZ. Will. 336. 338. ] 


Dier, 30 ö. 


[Ante 35. b. pl. 33 


this, the woods and trees are parcel of a leaſe, and paſs to 
the leſſce as well as the land, if they are not excepted by it: 
and in proof of this all fruits and profits ariſing from the 
fruit- trees ſhall be the leſſees, and the ſhadow, and alſo 
the branches, and loppings for fuel or incloſure of fences. 
(9) And althgugh it would be a good bar in waſte for the 
leſſee to ſay, that his leſſor who is the plaintiff did the waſte, 
yet if the leflor cut down the trees without the licenſe, or 
[Shep. Touch. 243. againſt the will of the leſſee, an action of treſpaſs well lies 


1. LA. Raym. $52.) againſt him by the leſſee; and therefore an heir in knight 
Co. Lit. 53. a. Dier, 


63. a. 13. H. S. 15. ſervice being in ward ic:led the trees on the lands, and the 
d. 9. E. 4. 35. b. guardian brought treſpaſs againſt him, and he pleaded the 
. $5 d „ ” 8 an q : 

H. 7. 3.a 21. H. 6, ſpecial matter in bar, ct nen allocatur fer Cur'. 5. H. 4. 


(8) 8. Fac. adjudged, nat it is ſuiſhicient without alleging for a certain ſum of money in a 
bargain and ſaic; an. witii this agrees , 4. H. 6. 1.; and ꝙ Dadboli's cate, 20. Eliz. where 
a barz24in and ſale is found by verdict, the conaderation may be intended “ 


mr 
1075 


© Cro. Cas. 242. ] 


1 — 


— 


— 


(a) No caſe is to be found with the name | Eliz. 819. has near the ſeme words, 
of Doulal.; but Pet v. M.g nu, Cro. 


fol, 


roperty is in the leſſee, which is Cowper. And to prove 


Michaelmas Term, 1. Queen Mary. 
fol. 59. [2. b. pl. 5.] where the writ was © his trees,” &c. 


And if the trees become rotten, or are thrown down by _* 
tempeſt, ſhall not the leſſee have them? It ſhould ſeem ſo: 
for in 40. Aſſ. [pl. 22.] it is agreed that the leſſor ſhall not 
have waſte or treſpaſs for them againſt the leſſee if he take 


them: and in 44. E. 3. [AA. b.] in waſte, it is ruled, that 


if the leſſee cut down trees to repair the houſe, and after- 
wards the leſſor take them, that matter is no bar in waſte, 
becauſe the leſſee may maintain an action of treſpaſs againſt 
his leſſor for them, which proves the property of the trees to 
be in him, and not in the leſſor. (10) And admit that the 
mere property or general property of the trees be in the 
leſſor, or him in reverſion, yet that * property cannot veſt 
in or change to the lefſee by naked words without writing, 
any more than in the caſe in 6. H. 7. [J. b. . a.] where 
one took the goods of another without title, and he made a 
gift of them to the treſpaſſer ; and this was holden not good 
without deed, becauſe he had the poſſeſſion and the pro- 
perty, although not in right, for the right in a chattel cannot 
be extinguiſhed, or given without deed, any more than the 
right in lands: and therefore if the bailor of chattels give 
them to the bailee by parol, it is not good for the cauſe 
aforeſaid, becauſe he cannot deliver them to the bailee ; 
wherefore, &c. So alſo the caſe in 2. H. 7. [I. b.] in 
waſte ſuppoſed in digging gravel, defendant pleads the com- 
mand of the plaintiff to do it, without deed, and it ſeems 
it is no plea by the better opinion, for the icflor had nothing 
to do with the gravel, &c. So all this matter tends to prove 
that the bargain and ſale which calls that their own which 
they have not, is void, &. But admit their power and 
ability to make the ſale, then we muſt ſee what thing and 
what number of trees are ſold, for the words are, © all the 
« their woods and trees which then might reaſonably be 
« ſpared.” What manner of certainty is in theſe words, 
and who ſhail be the Judge of the Maring, the vendor or the 


(10) N. 


12. E. 3. 48. a. 
[ 7. Term Rep. 55.] 


11. Co. 48. b. 82. Cra. 
Car. 243. 

21. H. 7. 39. Dier, 
117. 10. H. 7. 27. b. 
2. E. 4. 16. a. 

[See 1. Wood Cone. 
726. 


n.. 


10. H. 7.8. 41. EL 3» 
Waſt. 82. 21. H. 
46. 


2. Rol. Ab. 55. 


Finch. 13. Davis, 36. 
a. Rolls Cont. n. 3 56. 
Moor. 881. 


3. Jac. B. R. 4 Fielalouſc's caſe againſt Ve! in an action upon the caſe, 


nere the Ga dens boarded and had paſture for u gelding wich plaintiff, and undertook 
do pay him what thould ſatisty him tor the time daft, auto conte; ang adjudged good, note 


Withſtanding the uncertainty. 2 dle, He may Rare 1Cve . actions, one tor the time paſty 
the other for the time to come. ad ily, The ju: ry mall aJuſs iu thin caſe w nat. he mail have. 
Audit "26 reſoived in the tame cilt, 1 if 1 romile as much as he mall alk, it 3% a good 
4 a Ine. + Lit. pl. 212. It 1 +... 78 of 2 inanvr, and zraut part of it, the 
BO gt) al! 222. 35 Lone C. Obs 7 2 42 

t Orig it 


vendee ? 


1 
4 
_ 


f 91. 4. J 


fr. Wood Conv. 930. 
731. Shep. Touch. 
249. Bac. Ab. Grants, 
H. 2.] 

. 7. + & 1%. 2. 
2. Co. 37. a. Perk. 
27. a. 41. H. 7. 18. 
b. Plow. 13. a. 8. 
O0. 147. Ple. 131. 


Acceptance of rent in 
Kitiziaftion of dower 
alter judginent to re- 
cover, is no ber to a 
ſei. fa. to have exe- 
cution, unleſs the rent 


* 


Michaclmas Term, i. Queen Mary. 
vendee? And it ſeems neither of them: yet by common 
intendment the vendor has more knowledge of the neceſſity 
of trees being preſcrved, and which may be ſpared as ſuper- 
fluous, to the maintenance of the inheritance. (11) And it 
is like a gift made by me of all thoſe my horſes which may 
be beſt ſpared, this is void for want of a certain pointing out 
or aſſignment; but if I give you one of my horſes, although 
that be uncertain, yet by your election that may be made a 
good gift: and if J bargain with you that I will give you for 
your land as much as it is reaſonably worth, this is void for 
default of certainty; but if the judging of this be referred 
to a third perſon, and he adjudge it, then it is good. So 
here if the judging of the /pari»g had been appointed to 
certain perſons, and they had given judgment upon it, it is 
good enough; but becauſe the judgment is not referred to 
any certain reaſonable perſon, but only left in doubt, it is 
not reaſonable that either of the parties ſhould judge of it, 
for what one perhaps would judge proper to be ſpared the 
other would not; whcretiore, &c. 


Turney ogainſt Sturges. 
(12) QCIRE FACIAS brought by Alice Turncy againſt 
John Sturges to have execution of the third part of 


a manor recovered by a writ of dower ; who pleads in bar, 
that after the judgment, and before the ſuing out of the 


were aſſigned out of the ſerre facias, the plaintiff, by her acquittance ſcaled, acknow- 


land demanded. 


4. Co. 1. b. Moor- 
Rep. 43. Co. Litt. 34. 
b. 36. b. 169. Hutt. 
113. 


Lor b. 3] 


23. . H, 6. % b. 27. 
E. 4 3. 1 26. Atl. 


(12) 6. E's, tint 
AS Of acceptance of re: 
land. Moor's Rep. te 


* — 


ledged the receipt from the defendant of thirty ſhillings due 
for his rent for one quarter of a year at the Feaſt of Chri- 
mas, parcel of ſix pounds annual rent awarded to the ſaid 
Alice by R. B. and J. K. arbitrators elected as well for the 
plaintiff as for the defendant, in full recompence of her en- 
tire dower which the was entitled to have of all the lands 
which were of F. Turncy * her late huſband during their 
marriage, &c. And this was holden no plea (a), becauſe 


ft do wer acceptance of quarters of corn during life is a good bar, 


to Others iſt of an herſe, and tuch things as Cu not ariſe from thc 
2. 8. { £9. pl. 167-1 


é— 


(a) But thou7l 2 e 


1 1 * 
* . „ 0 * * * * 
not pleudable at 10.1%" 39 
* 


1 11 
bs @ L009 bar of-doviis:; 


—— 


ollareral ſerisfaction is ſee 7, Eq. Caf. Ab. Power, B. 9. Nod. 182. 
dar 71.1 IN COUNY 17 | Ft Br. Cat Ch. 292. 2, Bac. Ab. 142, 143 
2 Nein, 36. ud 
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this is not rent iſſuing out of the land whereof ſhe has reco- 
yered her dower, for which ſhe may diſtrain of common 
right: wherefore he amended his plea, and pleaded the rent 
by grant without deed, to be iſſuing out of the land whereof 
ſhe has recovered dower, in recompence of all dower, where- 
to ſhe agreed. (13) And the Judges were now divided, 
whether this was a good plea: ideo guære; for PERKINS, 
fol. 79. [176. pl: 410.] thought it a good plea in dower. 
See ſcire facias for dower recovered E. 31. E. [Z. Fitz. 
Sci. Fa. g99.] where the caſe was, That the huſband was 
ſeiſed of two manors whereof the wife was dowable, and 
enfeoffed a ſtranger of both, and of one of them he took 
back an eftate to himſelf and his wife in tail, by fine ſur render 
only ; and the huſband died, and the wife ſurvived; and 
counted in poſſeſſion of the tail; and ſhe brought dower 
againſt the feoffee of the other manor, and recovercd the 
third part thereof, and then brought a ſcrre facias to have 
execution; and the + defendant pleaded an aſſignment and 
acceptance by parol of ,the manor in tail in recompence of 
the dower recovered, et non allocatur; but ſhe had execution, 
&c. Note, that the common opinion among{t all the 
Judges at this day is, that if huſband and wife made a leaſe 
for term of years before the ſtatute 32. H. 8. [c. 28.] by 
paroi reſerving rent to them, and afterwards the wife accept 
the rent of the termor, when ſhe is ſole, this will not eſtop 
her from avoiding the leaſe, if it was not by indenture, 
becauſe her aſſent is neceſſary to the commencement of the 
leaſe, and this ought to have been by deed. 


4 Orig. /?. 


But the feoffees need nor plead this to be by deed : and this was by 


ment between $ Barbam and Allen, 36. Els. 


—— — IE oor ermoommemmommm 


Lyttleton againſt Huccl-oton., 


(1 4) HE array was challenz<1 in attaint between Lit- 
tleton and Huccletcn, becauſe Richard Manering, 
knight, ſheriff of the county of Satie, took to wife Elizabeth 


[ 91. b.] 


41. 20. El. 361. h. 


1. Inſt. 169. 17. AM 


3. 1 Power, 
146. 


26. AM. 41. F. Dow⸗ 
er, 78. B. N. C. bt. 


„ 34- 1 
Inſt. 36. b. 


1. H. 7. 16. a. 9. Co. 
79. b. 


14. H. 7. Rot. 303. 
Palm. 34. 


2. Co. 61. a. 5. 21. b. 
Plo. 431. a. 4. Mar. 
146. b. 11. 21. H. 7. 
13. . 3 26. H. . 
„ 1 4 17. 
7. E 4 7. b. 9. H. 6 
7. E. 3. 13. 
$.- 9.6. : $3. 4. C6 
n 


is „ o- 
I92. 204. | 
[ Cowp.201.483. Dougl. 


50. Co. Lit. 216. a. 1. 
Term Rep. 26. ] 


inſpection of a judg- 


Challenge to the atray 


becauſe the wife of the 


theriff having iſſue by 
him ſtill alive was res 


(14) Mich. 19. Jar. E. R. [Anon. Bend. g. 2. RolgRep. 181.] between Barnifter and 


„ where it Was not alleged that ſuch a one was 


Ayre, IN crror UPUN a LULLCNYC to the àrray E 
the wife of tlie fherift at the m king af the 4 
exception for that cauſe was not good; for it 

of the panel, then it can not be furgur : and this 


—_— 


the firſt judgment was given, dd tl. 
O 


ancl; it was agreed PER CuR', that an 
hc theriff took her to wife after the making 
= was alto agreed by the court of C. B. where 
id Bens meme to be good law, by both courts. 


daughter 


- 
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lated to one of the jury, daughter of Robert Corbet, knight, fon of Richard Corbet, 


Sy vm yu knight, fon of Robert Corbet, knight, father of Ann, mother 


wife before the arraying of Thomas Stury, father of Thomas Stury, one of the jurors 


of the el, and that he | ES : | 
3 I. at the time Of the petit jury: and farther he ſays, that the ſaid ſheriff 


of the panel ; but the has iſſue a fon, s. Arthur Manering, kni 
place here the iſſue is wy 89 ght, by the ſaid 


alive necd not be al- Elizabeth, which Arthur is ſtill in full life; and this, &c. ; 


leged. and for this reaſon he prays the panel may be quaſhed. 


Dier, 78. a. Co. Litt. a , . 
9 1 7 x Bb Foy And to this challenge made in this manner by the party, the 


2 S OD defendant demurs, &c. And the exceptions were, that it 
ö a : f 
6. E. 4. 5. was not alleged that R. M. was ſheriff at the time of ſerving 


Lr. Leon. 88. 21. Vin. . . : 
Ih 208. 4. this. the writ: alſo, that it was not averred that he took the ſaid 


2.52.) _ Elizabeth to wife before the making of the panel: alſo, the 


Dier, 38. a. Liver de | . , 
n place where Arthur is alive is not alleged: wherefore, &c. 


Ee But the laſt exception is of no conſequence, for there needs 


no venue to try that iſſue z wherefore, &c. 


8 
* — —„— — 
o 


„C92. 41 Albeney's Caſe. 


Where, in a leate by in- (15) LIZABE TH, late abbeſs of Denny in the 
Centure, it was agrecd | . 
b county of Kent, with the aſſent of her convent, 
« inter ft in the premiſes by their indenture demiſed the rectory of B. to one Sir John 
ce H, „ not bei - ö | 
ax ” 3 95 Dy ves for a term of eighty years, and in the indenture was 
Ae, Soould fird ſucst 2 clauſe as follows, 3. © It is agreed between the ſaid par- 
« ſurety, Ic. on pain of 2 ? on f NE h jeh 
« frfriture ; the wi- © ties, if any perſon fortune hereafter to have any right, 
dow of the leſſec's ton (c ;: . : aid 0 : | 
b title, or intereſt, in the ſal 2 not being the wife 
ty, her ſecond huſband ( or child of the ſaid Sir John , then he or they which 
aſſigned to a ſtranger ; . 6 . 
Wi-ther he is bound ta“ fhall fortune to have any ſuch right, title, or intereſt, ſhall, 
find freth ſurety on pain « within one year next after, find ſufficient ſecurity to be 
ſorfeiture? ; a x R 
e « bound to the faid abbeſs of D. for the time being, in 
a « forty pounds by obligation, for the payment of the ſaid 
hep. Iouch. 120. EE : 
Co. Lit. 203. b. Mr. « rent, or elſe the ſaid leaſe from thenceforth to ceaſe, &c.“ 
Butler's note (1). And afterwards Sir J. deviſed his term by his will to bis 
wife dame Elizabeth, and died; and afterwards ſhe deviſed it 
: to John her ſon, and he gave it to Audrey his wife by will, 
71. fl. ö. . zi f f. and died; and ſhe put in ſufficient ſurety to /Villiam Built, 
45. a. F. Mar. 152. a. who had purchaſed the fee-fimple of the parſonage of the 
Co. 120. a. 
. king; and then the ſecond huſband of the ſaid Audrey grants 
all his eſtate to one Albenry : Whether he ſhall be bound to 


find ſecurity upon pain of forfeiture of his term? guere. 


A 


(16) WASTE 


(16) ? 


was, tl 
Can h 
matter 
waſte i 


(17) 


where: 
alien r 
export 
it, Or 1 
to him 
ſidies, 
dizes, 
merch: 
that th 
of fift) 
the ſul 
parlian 
was d 
whole 
all, no 
the kir 
crown 
death « 
him b 
licence 
reſtric 
nor gr 
the gr: 
cauſe 1 
execut 
(19 
of life, 


3 
it is En: 
of parli 
of or tc 


Michaelmas Term, 1. Queen Mary. 


(16) WASTE was aſſigned in woods, s. in cutting 

down and ſelling ten oaks, &c. and the truth 
was, that the defendant had only lopped and ſhred the oaks. 
Can he ſafely plead nul waſt fait, and give this ſpecial 
matter in evidence? And it ſeems he well may, as the 
waſte is aſſigned. Simile, H. 5. 2 fol. 


(17) IN the exchequer chamber it was aſked for the queen, 
of all the Judges and Barons there preſent, that 
whereas the late king had granted by his letters patent to an 
alien merchant, that at any time during his life he might 
export all forts of the merchandizes of the kingdom out of 
it, or import from foreign parts all merchandizes, &c. paying 
to him, and his heirs and ſucceſſors, for the cuſtoms, ſub- 
ſidies, and all other duties whatſoever on the ſaid merchan- 
dizes, as many and as large ſums of money as any Engliſh 
merchant or denizen paid, and not more or otherwiſe, fo 
that the ſaid cuſtoms and ſubſidies ſhould not exceed the ſum 
of fifty pounds per annum, &c. And by the king's death, 
the ſubſidy granted to him in the firſt year of his reign by 
parliament, of tonnage and poundage during his life only, 
was determined. And the queſtion was, Whether the 
whole patent was void on this account? And it ſeemed to 
all, not ; but that it remained good for the cuſtoms, wherein 
the king had an inheritance, 2s a prerogative annexed to his 
crown: but then guære, Whether it be not void by the 
death of the king ? becauſe the crown was only entailed upon 
him by 35. H. 8. [c. 1.] (18) Allo, if the king grant 
licence to export one thouſand tons of beer, any ſtatute or 
reſtriction to the contrary notwithſtanding (a), and do 
not grant for himſelf and Eis heirs, or ſucceſſors, Whether 
the grant be not determined by the death of the king, be- 
cauſe it is only a licence diſpenſative, and revocable before the 
execution of it ? | 
(19) Alſo the king made a grant of an annuity for term 
of life, © to be received at the receipt of our excheguer,” and 


G 


[ 92. a. ] 


Waſte aſſigned in cut- 
ting down and ſelling, 
where defendant had 
only lopped, upon nul 
aſt fait pleaded he may 
give the ſpecial matter 
in evidence. 

12. H. 8. 1. Dier, o. b. 
361. 1. Inſt. 283. a. 
29. H. 8. 36. a. 


[Bul. Ni. Pr. 119, 120. 
4- Bac. Ab. 64, 6 5.] 


A grant by the king to 
an alien that he ſhall pay 
only Engliſh cuſtoms, 
binds the king's heirs 
and ſucceſſors, though 
they be not named in 
the grant. 

But guere of a licence to 
export beer non obſtante 
&c. unleſs heirs and ſuc- 


ceſſors be expreſsly na- 
med. 


[ Jenk. Cent. 5. c. 41. 
S. C.] 


Dier, 43. b. 165. 270. 
Vaugh. 161. 


[ Hard. 443, 444 4. 
Bac. Ab. 205. Bac. Ab, 


Prerogative,D.7. Cowp. 
108. Yelv. 15. ] 


Davis, 9, 10. b. Co. 
Magn. Chart. 58. Co. 
Litt. &. 66. fol. 52. b. 


N. B. 223. Moore, 
675. 

1. 2. Co. 48. 49. 1. 
Rol. Ab. 73. Po. 


455. b. 457. b. 


Grant by the king of 
an anmuity fer life to be 
received at the receipt of 


ſa) By 1. V. and M. Seſſ. 2. c. 2. H. 12. 
it is enacted, that from and after that ſeſſion 
of parliament no diſpenſation by x o:ffante 
of or tc a'y ſtatute or any part therect ſhall | 


S 2 


de allowed, but that the ſame ſhall be holden 
void and of no effect, cxcept a diſpenſation 
Hall be allowed cf in ſuch ſtatute, &c. 


did 
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2 ing cap >» did not ſay in his grant fer him, his heirs*, and ſucceſſors Tudg 
king, but does not bind Whether the heir or ſucceſſor ſhall be charged with this? exec 
N without And the halend was, © to be received at the receipt of our the \ 
« exchequer per manus theſaurar” camerariorum noſtrorum 
« ibidem” for the time being. And this grant was for 
ſervice performed as well to king Hen. 8. as to the ſaid 
king Ed. 6. And it was debated in Serjeants* Inn. And 
by the opinion of CoRDEL, Solicitor General, GRIFFITH, 
Attorney General, DYER, one of the Queen's Serjeants, 
Wulppox, Brook, Chief Baron, MoRGan and BrRome- (21 
HAIG bh gk IE Y, Chief Fuſtices of both benches, the annuity is determined 
by the death of the king; but by the opinions of STAMFORD, and 
SAUNDERS, BROWN, and PORTMAN, it is not: 7deo guære. land 
And it was ſtrongly holden that the grant is void to charge appt 
the perſon of the king; and without ſhewing in certain by land 
2 Fit. Nat. what hand it ſhall be paid, the grant is void; and this by the oug 
SEEK opinion of Fitzherbert in Nat. Brev. [fol. 152. L.] the laſt ing 
caſe under the Il rit of Annuity. (20) And then for this the 
reaſon there is no nced of ſaying “ for the heirs and ſucceſ- {hot 
« for” of the king; but by reaſon of thoſe laſt words, s. of part 
eur exchequer per manus theſaur', Sc. naſtrorum, this refers the 
only to king Edw. 6. and therefore the eſtate in the annuity was 
was limited, and by the death of the king ceaſes. And ſee awsz 
therefore 2. H. 7. [G.] in Grant. And from the relation of a n. 
the biſhop of Ely in returning from Meęſiminſter Hall, there Cul 
is a recital in the patent of the Stilyards made to them by this 
Edw. 3. © and becauſe in the letters patent of our pro- ple: 
« genitor theſe words are not contained, 5. for us, our heirs, OPP 
« and ſucceſſors, therefore we are not bound &c. yet the 
& being willing to do a greater kindneſs to them we give and W 
« grant, &c.” So the opinion above was not new, &c. if p 
1.R. 2. 4. a. 33. II. 8. But ſee Plowden's Com. 459. at the end of Mroth's cafc, cut 
Bere. EG. by SAUNDERS, Chief Basen, that the reſolution of the 2 
(20) 18. E. 2. Rot. 30. in que Warrants, 14. . 2. at the tower of London, it appeared "gy 
chat the Germun merchants had a houſe which is commonly called Gi/dhalda Teutonicorum ; the 
and this is now the Stilyard (a). MR. Nox. 9 
Ts ey | 359 0 
(a) The Stilyard Company was a body of | cords was called Guildhalda Teutonicorum. 
merchants created in the car 3215, under | It had the privileges of ſelling and exporting 9 
Henry III. in favour of the free cities of | all Exglil manufactures, but theſe being ( 


Germany, which had been af ſtant to him in | found prejudicial were revoked by Edward 
his wars againſt France. It took its name | \ 1. yet it afterwards redeemed its rights, and 
| from the place where they lived, which was | laſted till the year 1378, when they were 
a yard near London Bridge, where freel was | finally abrogated by queen Elizabeth. 

ſold, and (as CHA:BEAS ſays) in ſome re- 


Judge 
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1k 
15 
* 
1 
= 


Michaelmas Term; 1. Queen Mary. 


Judges above was, that if the annuity were granted for the 
execution of any office or Tervice, the patents need not have 


the word © herrs.” 


Moyle ver/us Weſt et al'. 


(21) O NE Leuis Ne and his wife formerly brought a 

writ of partition againſt Sir Thomas Aoyie, Knight, 
and Thomas Culpeper, to have partition of divers manors, 
lands, and tenements in Kent, And by the declaration it 
appeared, that the plaintiffs claimed one third part of the 
land to be divided into three parts, and that Thomas Culpeper 
ought to have another third part, and Sir T. M. the remain- 
ing third part. And the defendants appeared and confeſſad 
the action, and thereupon judgment was given that partition 
ſhould be made ; and a writ awarded to the ſheriff to make 
partition by the oath of twelve good and lawful men; before 
the ſervice of which writ, becauſe the return of the partition 
was faulty, another writ de alia partitiane faciendd was 
awarded; and before the execution of this, Sir T. M. brought 
a new writ de part” fac. againſt MWeſt and his wife, and 7. 
Culpeper, of one of the ſaid manors; and they pleaded all 
this matter in bar. (22) * Puwre bene, Whether it be a 
plea, or ſhall be pleaded by way of eſtoppel to ſay that they 
oppoſe the partition, when it appears by the firſt record that 
they were always ready ſince they confeſſed the action? or, 
Whether they ſhould plead the aforeſaid matter, and conclude, 
if pending the aforeſaid writ of partition not yet duly exe-- 
cuted, the plaintiff ought to be anſwered to his faid writ (a)! 
Vide + E. 22. E. 3. where a quare impedit was brought 
againſt B. by A.; and B. brought another againſt A.; both of 
the ſame church, and returnable on the ſame day; and the 
Court vould not ſuffer both writs to ſtand, but obliged one 
to be diſcontinued. 


[ 92. b.] 


In a writ of partition, 
it is a good plca that the 
de ſendant has already 
the ſame writ againſt 
the plaintiff, ard judg- 
ment of partition yet 
unexecuted upon it. 


Dier, 73. a. 


ILA. Com. Dig. 312, 313. 


Il. ] 


11. H. 6. 25, % „ 
. F. 19. H. 6. 67 
20. E. 3. Quere Imp. 


—_ _ — 


2 —— 


(a) Since 8. & 9. V. 3. c. 31. 9.3. There can be no plea in abatement to this writ. 
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Duke 
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Duke of Norfolk's Caſe. 
Whether if a cortiorari (23) M E Ml. That in the laſt parliament of king Hen. 8. 


be directed to two clerks i 5 mp g 
of the parliament to a bill of petition was exhibited to the king by the 


certify the tenor of an | a 
Nr lords and commons, for the attainder of the duke of Norfolk 


tify ? gu, of high treafon, which paſſed through the two houſes with 
[Dal. 19. pl. 4. S. C.] the conſent of the lords firſt, and indorſed, “ Soit baile aux com- 
33. H. 6. 18. « mons;” and then, with the aſient of the commons, in- 


dorſed, © Les commoners ſont aſſentus.” And when it was 

paſſed, the king, by his letters patent, bearing date 27. Jan. 

in the 38th year of his reign, reciting the faid bill made in 

the form of an act, and concluded and aſſented unto by the 

lords and commons, thought proper to grant and give his 

royal aſſent and conſent to the ſaid bill, and every thing therein 

ſpecified, by theſe words: Know ye therefore, &c. that he 

23. H.8. c. 18. “had given power and authority to four of the lords, or three, 
+ 230. & to give attent and conſent in his name, ratifying what they 
&« fhould do therein,” And the letters patent bore the ſign 

manual of the king, . HENRY REX; and had allo the great 

ſeal to them. And this commiſſion was annexed to the ſaid 

bill, and the bill was alſo indorſed with theſe words, & Sort 

« fait come off defire.” (24) And it was much debated 
among the Judges, whether this was a complete act or not. 

And chey who had purchaſed the lands which were the duke's 

of the king, procured a certiorari directed to tw9 of the clerks 

Fa. Vin Ab. 334 of the parliament, to certiſy the tenor of an act of parliament 
5. Co. 9g. Dier, 262. made in ſuch a year concerning the attainder of the ſaid duke. 
And ere of the clerks oily made a certiſicate of the naked 

bill, without the circumſtances, &c. And it was queſtioned 

whether this was geoc, becauſe there was no warrant for 

one of them only to certify. And becauſe the purchaſers had 

procured a cerſiorari, and the tenor pt the act, without men- 


4 1 


(24) Upon a diminution alleged, a certioruri iſſucd to . and 3. Julices of the great 
ſethons of Ang!-/cy, which was returned by one of them under his own name, and good. 


3. Jac. B. R. 


3. Fac. + Commiſſion directed to four or two, and two of them took; the other two 
could not certify there {ante 62. J. 

It was affirmed in the commons-houſe of parliament, in the firit vear of Auer Merry, 
by William then Lord Paget, who came then into the fame commons- houſe to teſtify luis 
knowledge touching King Henry Stö's aſſent by letters patent 11 the pretended act of the 
ſurmiſed attainder of the ſaid duke, who upon his honour depofed that the fame was not 
ſubſcribed with the hand of the king, but the ſtamp only put thereto, which was done by 


one Willam Clerk. 


— — 
— _ 
— — —— 


—— 


+ I could not find this caſe ; the original | © Zauter 2 & uc porn certiſie la.“ 
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tioning the commiſſion to have been exemplified in chancery, 
the duke procured the very original record of the act to be 
brought by SpILMAN, the clerk of the parliament, before 
the Juſtices at Serjeants'-Inn. And note, that by great pro- 
bability and ſtrong preſumptien, the king had not put his 
ſign manual. Firſt, inaſmuch as it was written beneath the 
teſte of the patent, whereas he was uſed to put it above the 
head. Secondly, The writing was fo perfect, that it could 
never have been written by a man ſo ill and near his death as 
the king was, for he died the ſame night, &c. And ſome 
farther ſaid, that it was a ſtamp. And ſze for * this affent 
the ſtatute 33. H. 8. c. 21. And afterwards, the ſaid act of 
attainder was declarcd by the parliament to be null and void. 


Quæœre the act itſelf. [ 37. H. 8. c. 8.] 


Terrel againſt Terre), Widow. 
N waſte brought by John T. againſt the ſaid Anne, 


25) 
99 I the defendant made default upon the ſummons, at- 
tachment, and d;/ringas ſerved ; whereupon a writ of waſte 
was awarded to the ſheriff, and the waſte found by him by a 
verdict, and returned; and judgment given that the plaintiff 
ſhould recover his ſeifin in the places waſted, and treble da- 
mages: and the defendant brought a writ of error, and aſ- 
ſigned error, in that at the ſummons the record was, that the 
plaintiff offered herſelf on the 4th day by her attorney, and did 
not ſhew his name, but after the aſſignment of waſte the 
attorney's name was expreſſed, (26) Alſo in that the ori- 
ginal writ recites that Guy Crayford and T. Marbury were 
ſeiſed of the land, &c. to the utc of I. T. father of the ſaid 
J. T. plaintiff in the action, and Anne his wife, and of the 
heirs of J. the father, without ſhewing in the writ of what 
eſtate the feoffces were ſeiſed. But afterwards in the a on - 
ment it was ſhewn in certain “ in their demejne as of fee.” 


(27) And alſo becauſe it was not alleged how the ule of the 


] 


L 93+ a. 


Plow. 5. 63. 


*[93-b.] 


7. Co. 13. 


Raſt. Parliament, 18. 
Dier, 138. b. 


The omiſſion of the 
plaintiff's attorney's 
name in the record, 
where he offered him- 
ſelf on the 410 die by 
attorney, is error, 
though mentioned af- 
terwards in the de cla- 
ration. 

In waſte, the omiſſicn 
in the writ of what eſ- 
tate feoftees to the uſe 
of the plaintiff were 
ſciſed, though expreſſed 
in the aſſignment of 
waſte, is error. 

Not ſhewing the com- 
mencement of a parti- 
cular eſtate alleged is 
error. | 
And plaintiff ſhewing a 
tenancy tor lite with the 
rewe ſion to bimſelf, withe 
out the words © per- 
„ ?at2i2;8 or Lelen ging,“ is 
error alſo. 

Dal. F. pl. 7. S. C.] 

[ Doug]. 114, 115. } 


(26) This was not error, as was adjudged in Preſton and Tole's Caſe, C. B. and affirmed 
in B. R. [Cro. Eliz. 74, 75.] for what is in the beginning of the record is only recital, 
where it is ſaid by hs attorney, and when he comes to the declaration, then he ought to 
name the attorney ; and it is common in the premiſes, which is only preamble, to allege a 


thing generally, and in the declaration to allege it ſpecially. 


37. Elix. Alcue and Hollingworth's Cale, | Cro. Eliz. 544.] holden to be no error, for 


ſuch is the practice of the Common Bench. 


S 4 


particular 


f 93. b.] 


1. Rol. Ab. 289. (H) 2. 
1. Leon. 175. 3. Bulſt. 
201, Dier, 186. a. 3. 
Cro. 722. | 


11. H. 8. 4. 
20. E. 4. 10. 
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particular eſtate commenced, either in the original, or in the 
alignment of waſte. Alſo in the aſſignment of waſte he 
alleges the ſtatute 27. H. 8. [c. 10.] for the execution of the 
eſtate, and ſhews the death of his father, and the ſurviving 
of the ſaid Anne, and the deſcent of the reverſion to him as 


ſon and heir, whereby the ſaid Anne held for the term of her 

n 8 life foe reuer ſton fo him and his heirs, and 42 not ay 4 

Dig. 370.] taining or belonging, c. And afterwards in the lame Term 
the judgment was reverſed for the ſaid errors. 


- 


Woodhouſe's Cafe. 
Leaſe for years to . and (28 « 2 HE laſt biſhop of N. with the aſſent of his chap- 


aſterwards a lcaſe of the : : 

ſame land to B. (miſre- ter, made a leaſe by indenture bearing date 10. 
Dec. in the 25th year of Hen. 8. to one IJ. Funke, for the 

firſt leate) ro commence : 


Citing the date of the 

frem the time of the firſt term of thirty years then next enſuing. And afterwards, the 

in: ˖ Joy de- . . _— . | — 

N ſaid biſhop reciting the ſaid leaſe to bear date the gth day of 
7 


A. took a new leaſe ſur- December, and that the term ought to commence at the Feaſt 
rendering the firit: 


Quere, Whether B.s Of Saint Michæel the Archangel then laſt paſt (which was 


term ſhall take effect? falſe), leaſed the ſame land to one Sir 7. IW2odhouſe, for a 


4. Co. 74. B. N. C. 395 term of certain years yet to come, with the 
Br. Leaſes, 62. Plo. t years y , the aſſent of the ſaid 


192. chapter, the term to commence immediately after and from the 

2. Mar. 316. pL 70. ,: : : ' 

"© Op P. 7% time, er as ſoon as the intereſt and poſſeſſion of the ſaid I. F. or 

[ 3. Bac. Ab. 428.] bis alfigns ſhall happen to be lawfully defected and avoided, &c. 
and this ſecond leaſe bore date in the 3oth year of Jen. 8. 

Di „b. P 8. : . Se 8 

3 186. "9" ed afterwards, by indenture bearing date the 13th of 


14. H. 8. 15. a. B. N. January, 35th H. 8. the ſaid biſhop, ut ſupra, made a leaſe 
C. 392. b Verk. 118. 


Plo. 199. Dier, 112. to one Chriſtopher Speyne, aſſignee of the ſaid J. F. of the 
term aforeſaid, for the term of fifty years thence next entuing, 
which was a ſurrender in law of the frſt leaſe: now, Whether 

Loa. Lit. 36. b. Mr. the meine leaſe of Meodhoriſe ſnould take effect or not? was 


Hargrave's note (10.) the queſtion, And, in fat, the firſt leaſe was ſurrendered and 
and the Books tire | 


cited. ] cancelled, 


(23) Mich. c. Jar. it was reſolved, that if a leaſe be made to commence at a feaſt or 
time impoſſible, there it ſnall commence immediately, as a nd to be paid at Dogm's-diiy 
Mall be paid immediately, 6. Co. 36. Plow. 192. [z. Balk. 463. 1. Mod. 180. 

Miſ-recital of the date of the leaſe of a common perten is not material, becauſe there is a 
particular time appointed from which the icale is made. 

Hild. 30. Eli. 1 wo, having rent, afiizn-it over to live, who grant it to one, who rcciting 
by the decd, that“ Whereas five huge granted d tent i;“ (when the grant was the 
reverſe) &c. [and adjudged good.] Leruun u. Mocuie, | Cru. Elize 127. 3. Leone 135.) 


* Lady 
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c Jon; 
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derin 
{ever 
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cc if 
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* Lady Cromwell's Cafe. 


ING Edward 6. granted to his aunt Lady Cram- 

well the manor of Liddington, in the county of 
Rutland, to hold to her for the term of her life, “i it ſhall /o 
cc Jong pleaſe us.” And afterwards the king, reciting the 
grant, granted the reverſion of it to Sir V. Cecil in fee, ren- 
dering after the death of the ſaid Lady Cromwell twenty- 
ſeven pounds, &c. And, Whether Cecil can avoid this eſtate 
at will, or not? guare. And it ſeemed, not. And in the 
ſame patent there were other manors of ſimilar eſtate, 5. 
« if it ſhall fo long pleaſe us,” which remain in the hands of 
the queen who now is. It ſcems that this eſtate may be de- 


feated by the queen. 


(29) 


— ——— —ͤ 


| Chakyn againſt Lord Sturton. 
(30) KING Edward 3. being ſeiſed of the county of 


Cornwall, and of divers poſſeſſions thereto apper- 
taining in Cormuall; and being alſo ſeiſed of the manor of 
Meere, in the county of Wilts, in fee, in right of his crown, 
it was enacted in the parliament holden in the 11th year of 
his reign, that he ſhould make Edward his eldeſt fon, then 
earl of Cheſter, duke of Cornwall; and that the eldeſt ſons of 
the kings of England, to wit, thoſe that ſhould be next heirs 
to the crown, ſhould be dukes of Ci,; and that the 
ſaid county ſhould be given to the ſaid Edward the ſon, as 
in name of a duchy; and that this county of Cornwall ſhould 
always remain as a duchy to the eldeſt ſons of the kings of 
England who ſhould be next heirs of the realm, without 
being otherwiſe diſpoſed of. And afterwards, the ſaid king 
made and created his ſaid ſon duke of Cornwall, and by his 
letters patent granted to the ſaid dulce the faid manor of V. 
among other things, © to have to him and his etdej? fon, and 
ce the c ſons of his heirs, kings of England, aiukes of the 
ce {aid place, who ſhould hereditarily jucceed to the kingdom of 
£c England 79 Hold of the faid king and lis heirs,” And by 
the fame ictters patent he annexed and united the ſaid manor 
to the ſaid duchy, to remain for ever, without being ſevered 
er granted to any other, or in any manner; ſo that on the 


death 


* [ 94: a-] 


The king having grant- 
ed an eſtate for life, 
«if it ſhall ſo long pleaſe 


« us,” granted the re- 


Vverſion to another in 


fee: the reverſioner can- 
not determine the eſtate 
at will, but the king's 
ſucce ſſor may. 


14. H. 8. 13. 27. H. . 
17. 5. E. 3. 4 Pre- 
rogat. 20. 245. H. 6. 
Suggeſtion, 9. 21. E. 


Grant of a manor by 
Ed. 4. to his ſon prince 
Edward and his heirs, 
eldeſt ſons of the kings 
ct England, to go inſe- 
parably with the duchy 
of C.; the prince died, 
and the manor eſcheated 
to the king, and de- 
icended to Henry 8. 
who made a leaſe of it 
aſter the birth of Edward 
6. 3 but he ſucd out 
livery neither of the 
duchy nor manor in the 
lije-time of his father: 
this leaſe is good, and 
king Edward 6. could not 
avoid it. 


T. 7. E. 6. Rot. 204. 
in banco, on a demurrer 
in replevin. 8. Co. 23. 
h. C. B. Prince's Caſe, 
Co. Lit. 27.2. e 


43. b. 137. b. 


L 94. a. ] 
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death of the ſaid duke, or of others dukes of the ſaid place, ſeign 
and their ſon or ſons to whom the ſaid dukedom by force of ſtate 
the aforeſaid grant of the ſaid king ſnould belong not then not b 
appearing, the ſaid dukedom and manor ſhould revert to the again 
lord the king and his heirs, kings of England, to be retained out li 
in their hands, until any of ſuch ſon or ſons, hereditarily to devel 
ſucceed to the ſaid kingdom of England, ſhould appcar, to (3 
whom then ſucceſſively the ſaid duchy, with the appurte- father 
nances, the ſaid king for himſelf and his heirs granted and 3 
willed to remain, to hold as above expreſſed. (31) And made 
afterwards the ſaid duke died in the life-time of his father, duke 
wherefore his father re-entered upon the faid duchy and time. 
manor, and died ſeiſed. And this dukedom and manor after- Al 
wards by ſucceffion deſcended to the late king Henry 8. who medi: 
made a leaſe of the manor of M. in the 28th year of his "POPE 
reign, which was before the birth of king Ew. 6. And TOR 
after the birth of the late king Edw. 6. who was then prince, Littl 
Ss. in the 35th year of H. 8. the ſaid king H. 8. made a with 
* [ 94. b. } leaſe of the ſaid manor for a term of years, no“ livery being and t 
ſued of the ſaid dukedom or manor by the prince in the life _ 
: of his father: Whether this leaſe was defeaſible or not? was for t] 
the queſtion. (32) And note, that by the pleading it is not pole: 
1 alleged in certain that the ſaid Edward, firſt duke of Corn- title 
F wall, died without iſſue, but in truth he had iſſue Richard 2. poſſe 
king; but he was not duke, or entitled to the dukedom by the who 
limitation aforeſaid, as it ſeems, becauſe he was not the firſt- eſche 
born fon of the king, &c. And it ſeems the faid leaſe is that « 
5 „ good, and could not be avoided by the late king Edio. 6. for Aar. 
four reaſons. was 
Firſt, It ſeems that by the ſaid habendum and limitation Chaf, 
the ſaid duke had only an eftate at will in the ſaid manor, — 
being parcel of the poſſeſſions of the crown, and not of 
the aforeſaid county of C. of which only the ſaid ſtatute 
ſpcaks. 
The king cannot unite (33) Alſo, the king cannot annex and unite the ſaid manor 
and —_ of to the ſaid duchy by letters patent without the authority of 19 
Cornwall without par- . ; : 
lian ent. parliament, and make it parcel of the duchy, and to follow the 
Davis, 43. a. 8. Co. form and courſe of the duchy as above. and « 
1 Alſo, ſuppoſing theſe matters to be good, ſtill by the death the b 
1 by 25 4 2 bo of the duke of Gruwall without iſſue, the manor came to had 1 
. the king as an eſcheat for want of a duke and firſt-born ſon; 0 
et 


11 b. and was then knit and rejoined to the crown in lieu of the 
ſeigniory, 


Michaelmas Term, 1. Queen Mary. [ 94+ b.] 


ſeigniory, which was a tenure in capzte, and now in its priſtine 

ſtate; and by the birth of any other ſon afterwards, it can- 

not be diſſevered and difunited, and made parcel of the duchy 

again: but admit that it could be diſſevered again, yet with- 

out livery or cer le main ſued of the king no poſſeſſion is 

deveſted from the king; wherefore, &c. 

(34) Alſo note, that the prince, in the life-time of his Plow. 214. Dier, 137, 

father, when he was duke of C. did not enter into the land,“ 

or make the new leaſe of it to Chafyn, but the leaſe was 


made in the third year of Edw. 6, at which time he was not 
duke of C. for that name was merged in the crown at that 
time. 

Alſo note, That it is ſuppoſed in the pleadings that im- 
mediately after the birth of the prince he was ſeiſed of the 
-reverſion in fee, which is impoſſible as long as the particular 
tenant continued his poſſeſſion and term, as the caſe is in 
Littleton, of a leaſe of parcel of the demeſnes of a manor 
with rent reſerved, and afterwards he is diſſeiſed of the manor, 
and the diſſeiſor dies ſeiſed of the whole manor, but the ter- 
mor continues, during that time the diſſeiſee may diſtrain 
for the rent, and the reverſion is ſevered from the manor in 1 
poſſeſſion, although not in right. And alſo if the prince has 2 1 > og — 
title immediately to the reverſion, then he has title to the 
poſſeſſion, for he ſhall defeat all incumbrances, as the ſon 
who is born after a deſcent caſt upon his ſiſter, or after an 
eſcheat to the lord, &c. And the Judges would not argue 


El 
b 


= 


FH. 6. 25. a. 9. 19. 
that caſe, as I believe, becauſe of the pregnancy of Queen 11. 6 52. * 1 1 
Mary, Cc. but at length, by their arbitrament the matter + 61. B N. C. 500. 


was finiſhed, and Lord Sturten had the land, paying to 
Chafyn for it and for divers other injuries three hundred 
pounds, 


Ne, | * oC. 
* (35) A MAN ſeiſed in fee of land holden of the king in El 5 4 U * 


capite died ſeiſed, having a daughter within age, married and having if. 
and office was found, and the king granted the wardſhip of -n 
the body and land to A. B. who married the daughter, and 2 but died before it 
had iſſue by her. Afterwards ſhe accompliſhed the age of ſhall * prolong = 
ſixteen years, and the king being ſatisfied for the profits of Wurteſy. 


: . Co. Litt. 29. a. 
the two years, they tendered a general livery, and before it Pr. & Stu, 5 4 


Was 


[95.4 J 


1. H. 7. 18. b. 6. EL 
229. a. 2. 4. H. 7. 18. 1. 


Miſ-recital of the date 
of an act of parlament 
in the writ, where it is 
rightly ſet out in the 
declaration, will not ar- 
reſt the judgment. 
Declaration on 5. & 6. 
E. 6. c. 20. for lerd /g 
moncy for intereſt and ulury, 
and that the d. fendant 
received uſurious intereſt 3 
plea, That he did not 
receive, is a Negative 
pregnant; for by the 
loan the offence is com- 
plete. 


Raſt. Uſury, 7. 
Dier, 159. 34 b. 
9. Co. 137. 


Co. Litt. 36. a. 
Hob. 246. 


Noy, 6. 50. 


Dier, 74. b. Plow. 84. 


33. H. 6. 18. 
B. N. C. 228. 


7. Car. Cro. 232. 


[z. Hawk. Pl. Cr. 3 50, 
357. 1. Com. Dig. 231. 
Cowp. 474. Forteſc. 
372. Cro. Car. 424. ] 


18. El. 346. b. 347. 
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was fully paſſed ſne died without iſſue and under age: 
Whether her huſband ſhall be tenant by the courteſy? It 
ſeems that he ſhall. 8. Co. 172. 


Whitton qui tam againſt Marine. 


(36) DBT brought by Oliver Whitton, who ſued as well 

for our lord the king as for himſelf, in Eaſter 
Term laſt, Rot. 524. againſt Maurice Marine, upon the 
ſtatute of Uſury made in the 5th year of Ed. b. [c. 20.] (a), 
for ninety- eight pounds fix ſhillings and eight- pence; and the 
writ was, © to anſwer as well to our lord the king as to the 
party in a plea, that he render as well to our ſaid lord the 
« Xing as to the party, &c. which he owes to our ſaid lord 
* the king and the ſaid plaintiff, and unjuſtly detains by rea- 
* fon of a certain attempt, contrary to the form of the flatute 
ein the parliament of our lord the now king holden at IWe/jt- 
« manſter in the ſixth year of his reign againſt thoſe who, &c.“ 
and counted the truth, s. that the parliament was holden on 
the 23d day of January in the fifth year, and continued un- 
ti] the 15th day of April in the ſixth year, &c. and he de- 
clared of the loan of eighty-five pounds. for ane month for 
twenty marks of intereſt and uſury to be rendered and paid for 
the loan at the end of the month, and that the defendant had 
and received the ſaid uſury and intereſt of twenty marks over 
and above, &c. againſt the form of the ſtatute, &c. (37) 
And the defendant pleaded, that he did not have or receive 
for the loan of the ſaid ſum of eighty- five pounds the ſaid 
twenty marks over and above the faid ſum of eighty- five 
pounds, againſt the form of the ſtatute, &c. And it was 
found againſt the defendant. And now in this Term the 
plaintiſt prayed judgment, &c. And it was moved in arreſt 
of judgment that the ſtatute was miſ-recited; and this is 
true, becauſe the act has relation to the firſt day of that 
ſeſſion. Alſo the plea makes a jeofaile, becauſe the ſtatute 
docs not ſpcak of any receipt of uſury, but defends the loan 
for uſury to be had, or hoped for, although nothing be paid, 
But it ſeems the plaintiff ſhall recover although the ſtatute 
of Jcofails had never been made. And firſt, it ſeems the 


— — ä 
— — ——— 


— 
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miſ-reCital of the ſtatute in the wy t of debt is of no conſe- 
quence, becauſe the putting in of te cue of the debt in the 
writ, 3. by reaſon of à4 certain att, Ic. is void and ſur- 
pluiage, and not uſed in any actiom ct debt; bat the decla- 
ration ſhail ſhew the cauie of the deht; for the king and 
others may join in a writ of debt, and then declare upon a 
bond or other contract, &c. (38 Abo it ſeems the ftatute 
is not miſ-recited ; for it is true th t it was made in the par- 
lament holden in the faxth year, for the parliament com- 
menced in the firſt year, and contir uc till the ſixth, and was 
one entire parliament ; wherefore, &. Alſo the cauſe of 
this action is grounded upon the ftutut?, and the ſtatute pro- 
vides the puniſhment of ufurers, :. the lenders at uſury, and 
not the borrowers, and does not * purith tac fact of uſury, 
but the intention and effect only; for tae words are, that 
« no man ſbal! lend ſet out give d. inert or forbenr te er for 
any uſury increaſe Incre gain or *nt-reft 75 be had received 
&« or hoped for, upon the pain, Sc. O that althougli nothing cf 
the increaſe be rendered in fat and i effect, yet he is an 
uſurer, and his eye was evil. And altzough the plaintiff has 
alleged here more than was neceſſary, yet is he not the worſe 
for it: and ſince the defendant has traverſed this ſurpluſage, 
g. the receipt of the intereſt, to wit, the twenty marks over 
and above the ſaid loan of eighty-ive pounds, this is a ne- 
gat. ve pregnant, and implies a confeſſion that the + defendant 
did lend and deliver the money for uſury; and then the duty 
of the Court is to give judgment upon this confeſſion of the 
defendant: as in 9. H. 6. [ 37. a. b.] in debt on bord, de- 
fendant pleaded that he ordered one to write the bond, and 
he ſealed and delivered it to the ſcrivener to deliver to the 
plaintiff upon certain conditions, and that he delivered jt 
before the conditions were performed, and fo zo fact; 
although this iſſue was found againſt the plaintiff, vet he re- 
covered cx his Cur, Sc. (39) And it is like other caſes ; 
as in decies tantum it is fuppoſed that the defendant togk mo- 
ney. for giving his verdict, and a.ſy» that he gave a verdict 
againſt the plaintiff, and [ if ] the giving of the verdict only 
be traverſed, that is not material, for if he took money for 
that purpoſe it 15 ſufficient. The law is the fame in an un- 
dertaking to maintain, although he do not maintain in ia 
he is puniſ2able. See 20. Aſſ. [ fol. 270. pl. 15. ] Alſo the 


a > 
4 nd * 
Dd S * + * 
1 o 


[ 95a] 
$ Co. 28. . P. 79 a 


[4 Pur. 248. 2. Hack 
722. 3. WI. 444. 61] 


27. A. 49. N. B. 23. f. 


3. Eliz. 203. 2. 159. h. 


Mich. 4. Jac. Cro. 
139. 2. 
*[ 95. b. 


19. E. 2. Darrein Pe- 
ſer:ta:ent, 21. Tek. 
143, 144. 14. H. 8. 
22. 8. H. 6 26. 19. 
H. 3. 3. Dier, . 
167. b. 16. AT. 18. 


R. B. 171. E. 


. 
— " . 


34 


. Champert. e, 


ll :tute 


— 


— 5 4 5 % 
tg ee IU 


— 


22 = 


[ 95. a. ] 
1. M. 7. 18. b. 6. FL 


229. 4. 2. 4. H. 7.18. 1. 


Miſ-recital of the date 
of an act of pa- Lament 
zn the writ, where it is 
rizhtly ſet out in the 
decliration, will not ar- 
ye? the judgment. 

Declaration on 5. & 6. 
E. 6. E. 0. tor lerd g 
rene y for intereſt ard ulury, 
and that the d. fendant 
received ujurivus intereſt ; 
plez, That he did not 
receive, is a Negative 
pregnant; for by the 
loan the oFence is com- 


piete. 


Raft. Uiury, 7. 
Dier, 159. 34. b. 
9. Co. 137. 


Co. Litt. 36. a. 
Hob. 24 6. 


Noy, 6. 50. 


Dier, 74. b. Plow. 84. 


33. fl. 6. 18. 
B. N. C. 228. 


7. Car. Cro. 232. 


[2. Hawk. Pl. Cr. 359, 
357. 1. Com. Dig. 231. 
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was fully paſſed ſhe died without iſſue and under age: 
Whether her huſband ſhall be tenant by the courteſy? It 
ſeems that he ſhall. 8. Co. 172. 


— — Dell "PO IE en OC Mee: vð 


Whitton qui tam againſt Marine. 


(35) DEBT brought by Oliver Whitten, who ſued as well 

for our lord the king as for himſelf, in Eafter 
Term laſt, Rot. 524. againſt Maurice Marine, upon the 
ſtatute of Uſury made in the 5th year of Ed. b. [c. 20.] (a), 
for ninety-eight pounds fix ſhillings and eight- pence; and the 
writ was, © to anſwer as well to our lord the king as to the 
party in a plea, that he render as well to our faid lord the 
« Xing as to the party, &c. which he owes to our ſaid lord 
ce the king and the ſaid plaintiff, and unjuſtly detains by rea- 
e ſon of a certain attempt, contrary to the form of the latute 
ce in the parliament of our lord the now king holden at IWe/t- 
« minſder in the ſixth year of his reign againſt thoſe who, &c.“ 
and counted the truth, . that the parliament was holden on 
the 23d day of January in the fifth year, and continued un- 
ti] the 15th day of April in the ſixth year, &c. and he de- 
clared of the loan of eighty-five pounds for one month for 
twenty marks of intereſt and uſury to be rendered and paid for 
the loan at the end of the month, and that the defendant had 
and received the ſaid uſury and intereſt of twenty marks over 
and above, &c. againſt the form of the ſtatute, &c. (37) 
And the defendant pleaded, that he did not have or receive 
for the loan of the ſaid ſum of eighty- five pounds the ſaid 
twenty marks over and above the faid ſum of eighty-five 
pounds, againſt the form of the ſtatute, &c. And it was 
found againſt the defendant. And now in this Term the 
plaintiff prayed judgment, &c. And it was moved in arreſt 
of judgment that the ſtatute was miſ-recited; and this is 
true, becauſe the act has relation to the firſt day of that 
ſeſſion. Alſo the plea makes a jeofaile, becauſe the ſtatute 
does not ſpcak of any receipt of uſury, but defends the loan 
for uſury to be had, or hoped ſor, although nothing be paid, 
But it ſeems the plaintiff ſhall recover although the ſtatute 
of Jcofails had never been made. And firſt, it ſeems the 
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miſ-recital of the ſtatute in the writ of debt is of no conſe- 
quence, becauſe the putting in of the cauſe of the debt in the 
writ, 5. by reaſon of a certain attempt, c. is void and ſur- 
pluſage, and not uſed in any action of debt; but the decla- 
ration ſhall ſhew the cauſe of the debt; for the king and 
others may join in a writ of debt, and then declare upon a 
bond or other contract, &c. (38) Alſo it ſeems the ſtatute 
is not miſ-recited ; for it is true that it was made in the par- 
lament holden in the axth year, for the parliament com- 
menced in the firſt year, and continued till the ſixth, and was 
one entire parliament ; wherefore, &c. Alfo the cauſe of 
this action is grounded upon the ſtatute, and the ſtatute pro- 
vides the puniſhment of uſurers, 5. the lenders at uſury, and 
not the borrowers, and does not * puniſh the fact of uſury, 
but the intention and effect only; for the words are, that 
c no man ſhall lend ſet out give deliver or forbear to or for 
« any uſury increaſe lucre gain or intereft to be had received 
cc or hoped for, upon the pain, c. fo that although nothing of 
the increaſe be rendered in fact and in effect, yet he is an 
uſurer, and his eye was evil. And although the plaintiff has 
alleged here more than was neceſſary, yet is he not the worſe 
for it : and fince the defendant has traverſed this ſurpluſage, 
s. the receipt of the intereſt, to wit, the twenty marks over 
and above the ſaid loan of eighty-five pounds, this is a ne- 
gative pregnant, and implies a confeſſion that the + deſendant 
did lend and deliver the money for uſury; and then the duty 
of the Court is to give judgment upon this confeſſion of the 
defendant: as in 9. H. 6. [ 37. a. b.] in debt on bond, de- 
fendant pleaded that he ordered one to write the bond, and 
he ſealed and delivered it to the ſcrivener to deliver to the 
plaintiff upon certain conditions, and that he delivered it 
before the conditions were performed, and ſo nen of factun; 
although this iſſue was found againſt the plaintiff, yet he re- 
covered cx officis Cur, Sc. (39) And it is like other caſes; 
as in decies tantum it is ſuppoſed that the defendant tock mo- 
ney. for giving his verdict, and alſo that he gave a verdict 
againſt the plaintiff, and [if] the giving of the verdict only 
be traverſ:d, that is not material, for if he took money for 
that purpoſe it is ſufficient. The Jaw is the ſame in an un- 
dertaking to maintain, although he do not maintain in fat 
he is puniſhable. See 20, Aſſ. | fol. 170. pl. 15. ]J Alſo the 
+ Orig. 8" 


Li 


J 95 a ] 
8, Co. 28. a. Plo. 79. a. 


IA Bur. 2418. 2. Black, 
722. 3. Wils. 141. 61.} 


27. Aſſ. 49. N. B. 2 3. 9. 


3. Eliz. 203. a. 159. h. 
Mich. 4. Jac. Cro. 
139. 2. 


— 95. b.] 


19. E. 2. Darrein Pre- 
ſentment, 21. Perk. 
143, 144. 14. FH. 8. 
22. 8. H. 6 26. 19. 
H. 3. 3. Dier, 3. 
167. b. 16. Af. 18. 


N. B. 171. E. 
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ſtatute is, that if any one ſhip any wool or merchandize of 
ſtaple to the intent to tranſport them over the ſea to any other 
place than Calais where the ſtaple is, the mayor of the ſtaple 
ſhall have an action, &c. ; although in fact they were not 
tranſported to the place intended, or although they be driven 
into the port of Calars by tempeſt, yet for the intention he 
ſhall be puniſhed. Wherefore here for this intention and 
hope to have gain he was an offender againſt the ſtatute, 
although he never took a farthing (a) ; and although all his 
ſum and the whole loan and uſury had periſhed, that is not 


material, &c. But no judgment was given, although it was 
long continued on the roll. 


(a) It ſeems that this depended upon the | ſome loan or taking of intereſt under it. 


——_ 


wording of the act itſelf. The 3 And in Fi/her 9. l. v. Beaſley, Dongl. 233. 
when the uſury is * 24 under the pre- folemnly determined, that the offence is not 


ſcnt ſtatute 12. An. 


. 2. c. 16. has been complete till more than legal intereſt is ac- 


frequently canvaſſed in the courts. In the | tually paid and received. But (C. B. Lloyd 
Kiag's Bench, R. v. Upton, 2. Stra. 816. . 7. v. Williams, z. Wilſ. 250. 2. Black. 
holden, that an ind:&ment does not lie upon | 729.) it then is, though the whole principal 
any ufurious contract without there was | ſum to be advanced is not yet paid, 


Avcrery for damage en- 
fant under” a leaſe from 
the fee. Plea, that the 
Ie ſſer was only tenant 
in t ul, 7nd a conveyance 
to ie plaintiff as heir 
in t ul. Rep.ication, that 
the leſſor reſerved a rent 
upon the leaſe, which 
th.: plaint.f had ac- 
ec ted ſince the leſſor's 
de 1th, is a departure. 

D. er, 280. b. Co. Lit. 
ge % 3, ©. H. 7. 
33- b. 8. Plo. 105. b. 


ſ2. W.If. 98, 99. Bac. 
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A covenant to αισ 


6 fine to A. does not 
change the c ſtate till the 
fine be levied ; other- 
vie if the covenant hid 
been 6 at A. «ll bawe 
6 fee chats." 


——— — ͤ Eäñ——ꝑ7—4 


(40) TH E avowant ſaid, that long before the taking one 

J. S. was ſeiſed in fee, and leaſed to him for term 
of thirty years, and avowed for damage feaſant. And the 
plaintiff pleaded in bar, that the ſaid J. S. had only an eſtate 
tail, and ſhewed of whoſe gift, and conveyed the deſcent to 
him as heir in tail, and that he entered upon the leſſee, &c. 
And the other pleaded, that the ſaid J. S. reſerved a rent 
upon the leaſe, which rent the plaintiff as ſon and heir had 
accepted ſince the death of his father, judgment, &c. and 
this was holden a departure. Quere bene, 


* Betwecn Andrew Bainton, Petitioner, and the 


Queen. 
(40) QIR THOMAS SEYMOUR, late admiral, who was 
> attainted, by indenture covenanted and granted to 
Andrew Bainton, in conſideration that the faid Andrew had 
conveyed divers manors, lands, and tenements, to the ſaid 
Sir T. in fec- ſimple after the death of the ſaid Ardrew, that 
he 
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he the ſaid Sir T. would levy a fine to Warnſord and Penney 3. Leon. 75. 5. Mar. 
of other manors (by name) of which the admiral was then * * 
ſeiſed, by which fine the ſaid other manors ſhould be aſſured 

to the ſaid Sir T. Seymorr for the term of his life, remainder 4. Bula. 252. Winch, 
to the ſaid Andrew in tail, and no fine was levied of it. And 3% 63. 

it was moved at Serjeants* Inn, Whether this covenant | 4. Lev. 306. Shep. 
would change an uſe, or not? And BROMELIEZVY, Chief Touch. 79. 50. 48g. ] 
Juſtice, PORTMAN, PROWN, SAUNDERS, BROOKE, Chief pier, 55. a. Cro. Jac. 
Baron, W n1DDoN, and GRIFFITH, Attorney General, and 180. 1. Roll. Ab. 604. 
Myſelf, thought, that this ſhall alter no uſe immediately, for t 


19. a. 7. El. 236. a. 
then by no poſſibility could the covenant ever be performed, 5e N 23 El. 
and it is in the future tenſe : but they agreed in a manner, 166. b. Plow. 308 
that if I covenant, in conſideration of marriage, or for a ſum 3 Nee * 
of money paid me, that the party ſhall have the ſaid manor 
of D. by expreſs words, this ſhall change an uſe immediately, 
for there is no eſtate to be made. 

It was alſo agreed, that if ceſtuy gre vſe wills that his Cy ue »ſe deviſes that 
feoffees ſhould make eſtate to J. S. in tail or fee, and die, . 


eſtate, the uſe changes 
the uſe changes before the eſtate be executed, &c. immediately (a) 


—— ESD 
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(a) Sed wide Gilb. Uſes, 37. And a de- 


4. to be applicd for his ſubſiſtence, is not an 
viſe to truſtees to receive rents for the life of | 


uſe executed in 4, 2. Term Rep. 444. 
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Between the Queen and the Ducheſs of Somerſet. 


(42) THE Ducheſs of Somerſet, and the Duke her late See poſt. 97. b. pl. 48. 
huſband, had lands to the value of one thouſand 8 
pounds per annum allured « to them and the heirs male of , Co. 2. b. 


« tþ hes begotten” by purchaſe [by act of parliament ], 

with divers remainders over; and afterwards the ſaid ſtatute 6. Co. 2. | 
for the attainder of the ſaid Duke for telony was repealed, | 
ſaving all titles of jointures or dower of women. And the 
queſtion was, Whether the ſaid Ducheſs ſhould have her 
dower of the reſt of the lands and tenements of the ſald 
Duke, or not; or ſhould be barred of it by ſtatute 27. . 8. 


c. 10. 


[ 96. a. ] 


Raft. Uſes, 9. fol. 487. 
Co. Lit. 24. a. 2. Inſt 
334. 8. El. 248. a. 228. 


L317. poſt.] 


*[96. b. 


years of land in tail. 


1. Queen Mary. 


c. 10.? becauſe the ſaid caſe is not expreſſed in any of the 
caſes limited and contained in the ſaid ſtatute, becauſe the 
tail is to the heirs male of their two bodies; &c. See for 
the expoſition of this ſtatute E. 2. M. fol. [97. b.] E. 3. M. 
fol. [143 ] and E. 2. Eliz. & fol. and T. 3. 4 fol. 
and H. 4. + fol. . twice, and E. 4. * fol. Alſo of 
the ſtatute 8. H. 6. [c. q.] conviction of a forcible entry by 
non eft inform. pleaded T. 4. Eliz. fol. [214: a. b. J. The 
expoſition for the ſtatute of Egyptians made 1: and 2. P. 
and M. Ic. 4]. See M. 4. and 5. Eliz. + fol. : Alſo the 
ſtatute of deſcents of the diſſeiſor 32. H. 8. c. 33. ex- 
pounded M. 4. and 5. Eli. fol. [219. a.] and E. 6. 4 fol. 

and M. 7. + fol. . and M. 7. and 8. + fol. . and 
+ fol. And A. 9. and 10. fol. [ 265. ] for a certificate 
of ſervants* wages, by ſtatute 5. Elix. [c 4. ] And H. 10. 
fol. [27 1. b.] for land leaſed for the moſt part for twenty 
And E. 10. fol. [275 b.] for ex- 
communication for ſtriking in churchyards before con- 
viction, &c. And H. 11. fol. [28 1. b. 282. a.] for ex- 
tolling the authority of the biſhop and fee of Rome. And 
H. 12. Eliz. fol. 286. b.] for the third part of the lands 
of the king's tenants diſpoſed of by act executed in his life, 
for the advancement of any of his collateral kindred, &c. 
according to the ſtatutes 32. H. 8. [c. 1.j and 35. [H. 8. 
c. 5. ] And H. 12. Eliz. fol. [287. a.] for outlawries for 
treaſon where the perſons are out of the kingdom upon the 
ſtatute 28. H. 8. [26. H. 8. c. 13.] and 5. and 6. Ed. 6. 
[o. 11.] And A. 12. Eliz. « fol. 


Hilary Term, 


for more than the 


third part diſtrained in ward of the land of che Earl of 


Oxford; and M. 16. & fol. Alſo the act authorizing 
the Marguiß of North. to make leaſes of the land of his wife 
Anne Bourchier for twenty-two years, whether it ſhall be 
intended of leafes in reverſion, FE. 19. Eliz. fol. [ 357. a.] 
and the fame Term, fol. [ 358. a.] for leaſes made for years 


to eccleſiaſtical perſons fince the ſtatute 21, FE v le. 13. J 


whether they are void, or not. 
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Clifford againſt Wariner and Another. 


(43) IN error by Clifford againſt Wariner and Moone, the 
writ was into the manor of Ay/he, with the appur- 


tenances, and one meſſuage, one barn, one garden, one 
orchard, twenty acres of land, forty acres of meadow, three 
hundred acres of paſture, forty acres of wood, and one hun- 
dred acres of junks ard heath with the appurtenances in 
Ayſhe, which John late Abbot, &c. had demiſed for a term 
which is not yet expired. And in the declaration it appeared 
that the demiſe was in theſe words: « All the manor of Ayſbe 
cc with its appurtenances, as appertaining or belonging to the 
« ſaid manor in houſes, arable lands, meadow, paſture (the 
« advowſon of the church there, rents of aſſize, wards, mar- 
« riages, reliefs, eſcheats, heriots, perquiſites of .courts, woods 
ce and waters belonging to the ſaid manor excepted and re- 
ce ſerved) : ſo it appeared that the whole manor was not 
leaſed, and therefore the count did not maintain the writ : 
and alſo the habendum in the deed was only the ſaid manor 
with all its appurtenances, without ſaying any thing of the 
other premiſes ; ſo that this was a leaſe at will only for the 
meſſuage, &c. 

(44) Alſo it appeared in the declaration, that the leaſe and 
term ought to commence from the Feaſt of Saint Michael 
the Archangel next after the deceaſe or death of Thomas 
Boydon and Margaret his wife then farmers there, until the 
end of a term of fifty-one years then next following, &c. 
And it was averred, “that the faid Thomas B. and Margaret 
« afterwards at Ay/he aforeſaid died, after whoſe death the 
« pjaintiff entered, &c. and was thereof poſſeſſed until the 
« Jefend:.nts, on the ſixth day of February, in the fixth year 
« of Edward the ſixth, with force and arms entered, &c.“ 
And here it does not clearly appear whether any Feaſt of 
Saint Michael the Archangel paſſed between the deaths of 
the * ſaid T. B. and M. as it may be well intended, and then 
the term ſhall never commence or take effect as it ſeems, 
for they ought both to die before any Feaſt of Michaelmas, 
or otherwiſe the words cannot be fulhlied, becauſe they are 
copulative, for the next Michaelmas ought to be after the 
death of both, as it ſhould ſeem ; therefore, &c. (But this 


(42) It was ſaid by Cox E, Attorney General, 3. Tac. B. R. that if a leaſe be made of a 


[ 56. b. 


Ante, f. 89. a. S. C. 


If he who has a leaſe to 
commence at a ſuture 
day enter before the 
time limited, he is a 
diſſeiſor, and his term 
ſhall never commence. 


[ 3. Bac. Ab. 447. 1. 
- 8 + CN 
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manor except the courts, the exception is void, | Mo. $70. Hob. 108. Sheph. Touch. 77. ] 
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L 97. a. 1 


Dyer, 40. b. 37. H. 6. 
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[3. Bac. Ab. 382, 383.] 
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178. a. Plowd. 199. 


Dy. 150. a. 10. Co. 


126. 2. Ben. 243. 
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12. El. 288. b. 172. b. 
59. Hob. 170. 1. Cro. 
308. Perk. 116. 


44 E. 3. 15. 22. 27. 


H. 6. 39. 2. Perk. 
116. 6. Co. 66. 


[ 5. Co. 35. a. but the 
ſubſequent ſtatutes of 


Jeofails do. ] 


8. Co. 163. Plow. 209. 
3. Cro. 766. Moor, 54. 


Dy. 297. & $9. Plow. 
84. 202. N. B. 36. I. 
59. F. 50. F. 4. 42. 


E. 3. 32. b. 23. 
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opinion was not allowed by ſome.) (45) And afterwards in 
Eaflter Term following it was argued by the Judges, and 
moved by WHyDpDpoN, that the writ which ſuppoſes the de- 
miſe by the Abbot only does not ſupport the declaration, 
which ſuppoſes the Abbot and Convent to have demiſed. 
But BROMELEyY and PoRTMAN agreed, that it is the demiſe 
of the Abbot only in law, and the aſſent of the Convent. 
Alſo the writ ſuppoſes that the Abbot of C. demiſed, and the 
count that the Al bet of the Monaſtery of St. Peter the Apoſtle 
of C. Sc. and fo a variance: and holden by BRowmELty 


good enough, becauſe he departs with a chattel only, 5. 


a term; otherwiſe would it be of a freehold, &c. Alfo 
BROMELEY held the exception of the advowſon, land, and 
rents of aſſize, void, and that all the ſervices of the manor 
paſſed, becauſe they are part of the ſubſtance of the manor, 
and the leaſe is “ belonging to the manor,” which the rent is 
not, but parcel, &. Alſo he argued that all the land which 
was in groſs beſides the ſaid manor was compriſed in the Ha- 
bendum by the name of the manor, &c. for it may be known 
by the name of the manor, &c. But as for the error aſſigned, 
WHYDDON and BROMELEY held it to be error, and PorRT- 
MAN e contra; but all agreed that it is out of the ſtatute of 
Jeofails [ 32. H. 8. c. 30. J, becauſe it is in the ſubſtance 
and foundation of the action; and alſo the ſtatute does not 
extend to declarations, &c. becauſe they are not pleading. 
Sed quære tamen inde. (46) And BROMELEyY argued, that 
it might be that Boydon and his wife died after the Feaſt of 
Saint Michael, in the ſixth year of King Edw. 6. and that 
the plaintiff entered, who was diſſeiſed, and ejected on the 
ſixth of February, which cannot be of a term of years : and 
he put divers caſes of uncertain declarations; as in waſte 
brought againſt a woman, and count of a leaſe made to her 
huſband and her, and that ſhe did waſte, without ſaying more, 
this is bad. And ſo in 2. H. 4. [ 3. a.] in waſte. Alſo in 
21. H. C31. a.] in treſpaſs upon the departure of an ap- 
prentice, he ought to ſhew the commencement of the term 
of retainer, &c. And afterwards, in Trinity Term following, 
the judgment was reverſed upon great deliberation. 


(47) ERROR 


(48) 


manc 
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(47) EFROR in this, that where the venire facias was re- 

turnable in a month of Michaelmas, a writ of habeas 
corpora juratorum with a niſi prius in London, was awarded 
returnable on the octave of Saint Martin then next fol- 


lowing, not allowing the defendant upon the writ of venire 


facias one efſoin or one default (a). Alſo in this, that the 
habeas corpora was returnable on the octave of Saint Martin, 
unleſs E. MouxrAcuE, Chief Juſtice of the Bench, &c. 
ſhould firſt come on Saturday, 3. 19. November then next 


following, to the “ Guildhall in London, and the 18th day of 
November was the firſt day of the utas, s. the eſſoin day of 


the utas of Saint M. and the fourth day after incluſive, the 
21ſt day (b) : fo the taking of the jury and of the verdict 
after the day of the return is erroneous; and by the opinion 
of the Court this was holden error; and for this reaſon the 
parties agreed. See a good caſe ruled accordingly M. 
33. H. 6. in Account, fol. 45. [ pl. 28. ] and entered M. 
31. H. 6. Rot. 516. And in title Four, FiTzHERBERT, 


E. 22. E. 4. 39. a fine levied has relation to the firſt day 
of the return. 


97. a. | 


If the venire facias be 
returnable in a month 
from Michaelmas, and 
the habeas corpora jurat. 
on the Octave of Saint 
Martin, it is error. 

If the bab. corp. jurat. be 
returnable on a general 


return day, with the nf 
prius fcr a day between 
that and the guarto die 


Felt, a trial under it is 
error. 


*[97-b.] 


1. Co. 162. 3. 31. 33 


34. H. 6. 45. 13. 25. 
27. b. Dy. 266. b. 


(47) Hil. 30. Eliz. B. R. ꝙ Groome v. Ludlow, by CLE NCH, Gawpy, and FENNER, 


that a writ of enquiry of damages returnablc on the Octave of Saint Michael, executed by 


the ſheriff on this day, and fo returned, was adjudged well executed. 


— 


(a) Before 16. Car. 1. c. 6. Michaelmas 


And ſee 13. Car. 2. ſt. 2. c. 2. 6 7. 


— 


(6) If a writ is returnable on a general 
Term began on the Octave of Saint Michael. | return day, and not a day certain, the ſheriff 


needs not return it till the guarto die paſt. 


Makepiece v. Dillon, Fort. 363. 


Eaſter Term, 
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Ducheſs of Somerſet's Caſe. 


48) Al. That the lady Anne, late the wife of Ed- 
ward Seymour, late duke of Somerſet, had the 

manors of Maockhelncy Drayton and fix other manors in the 
county of Somerſet, of the annual value of one thouſand 
marks, aſſured to her and her ſaid late huſband, and to the heirs 
male of the bodies of the ſaid duke between him and his ſaid 
6 os wife 


Lands by purchaſe t 7 
A. and his wife, and to 
ce the heirs male of their 
« two bodies begotten,” 
is a bar of dower within 
the intent, though out 
of the letter, of 27. H. 8. 


c. 10. F. 6. 


Ante, 96. 4 pl. 42. $08 
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wife lawfully begotten, by act of parliament made in 32. H. 8, 
with divers remainders over, &. And alſo ſhe was joined 
in purchaſe with the duke in divers other lands of like 
eſtate before the making of the ſaid act. And farther it 
was enacted by the ſaid ſtatute, that all other lands which at 
any time afterwards come to the faid duke by diſcent, gift, 
by purchaſe, or any otherwiſe, of any eſtate in fee-ſimple, 
ſhould be altered and adjudged thenceforth to be in him in 
ſpecial tail to him and to his ſaid heirs, with the like re- 
mainders over. (49) And afterwards the ſaid duke was 
attainted of felony, and was executed. And afterwards the 
laſt part of the faid act in the fifth year of Edw. 6. was 
repcaled, with a proviſo that the ſaid act of repeal ſhould not 
be prejudicial to any wife for any dower or jointure to 
which ſhe was lawfully entitled before the act of repeal. 
And now the ſaid ducheſs of Somerſet ſued to the queen for 
all her jointure, and alſo for her dower of the reſidue of the 
lands of her ſaid huſband, becauſe the attainder of her ſaid 
huſband for felony did not exclude her from her dower ; 
and this by ſtatute 1. Ed. 6. c. 12. And alſo whether ſhe 
1 364, b. Br. Dower, {ſhculd be barred of her dower by the ſtatute of Uſes 
69. Dy. 228. b. 4.Co. 27. H. 8. c. 10. (her eſtate being limited to her and her 
e ſaid huſband in tail, and to the heirs male, &c. which is none 
of the five eſtates which are firſt limited in the ſtatute) was 

Tos. Lit. 36. b. 3. moved to all the Judges as a matter of doubt; and it was 
Corp. Dig. 133. | reſolved by them in Trinity Term following, that ſhe 
ſhould not have her dower and jointure alſo, nor is the 


ſtatute to be ſo underitood, but the contrary. Vide ſimile, 
AA. 2. A. cg fol. 


3 8 AEů— . ————p : 
* f 7 - hy 
[ * 99. a. MATTER of great doubt was moved among 
The omiſſion” of © /. 83 NES ©" na , 
«rome hd of the church” the Juſtices and Serjcants, whether the queen's 


in the king's tile, does yyrit of ſummons of this parliament, in which the title or 
not vittate his writ ot 


ſummons to parliament. ſtyle of ſupreme head of the church of England, &c, was 


* (50) 


(50) < Harr:ife:. and Lucan * caſt. Repicyrin was brought againft Harri ſon al;as wa 4 
who pleaded that hi: name was Hur % and not ultas Davy : and adjudged no plea; for 
ans Davy is ſurpluſage. LI. Com. Dix. 29+ | 2. Jac. C. B. Carter v. Carter, in an 
Action upon the caſe where the year of the reign of the King of Scotland was miſtaken 
omitted], outlawry ſnall not be reverſed for the omiffion of this; for it is furpluſage, 
and no pact of the name. But 2. Jac. B. R. in an indictment for a for cible entry the year 
of the reign of the king was omitted, and therefore quaſhed. Fox's Martyrology, fol. 
2117. argument My HAL ks againſt this. [Sce Barnes, 309. and 2. Hawk, Pl. Cor. 235.] 


' omitted, 


| 
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omitted, was good and ſufficient, or whether the whole is 
void, &c. becauſe the ſaid ſtyle is united and annexed by the 
ſtatutes of 26. [H. 8. c. 1.] and 35 H. 8. [c. 3.] to the 
imperial crown of this realm, as therein appears. And by 
the opinion of BROMELEY, BAKER, BROOKE, SAUNDERS, 
DyER, STAMFORD, the ATTORNEY and SOLICITOR 
GENERAL, it was holden good enough; for ſupreme head is 
not parce] of the name of the queen, but addition, &c. 
And the words of the ſtatutes are only in the affirmative, 
and none of them negative, that the ſtyle ſhould be ſo written 
of neceſſity by the queen, &c. But Hart, PoRTMAN, 
Brown, WHyYDDON, and CAREL, to the contrary. And 
this doubt was again moved in the firſt parliament of queen 


Elizabeth, and was reſolved upon great deliberation as firſt 
above. 


— .... — - 


Lord Windſor verſus St. John et Ux'. 


(51) IN a writ of right brought by Lord Windſor againſt 

St. John and his wife, the four knights and eleven 
others of the grand aſſize appeared in the Bench, xv. Paſche, 
and the demandant appeared alſo, but the tenants did not 
appear. And it was moved, Whether the jurors ſhould be 
called, or only the default of the tenants recorded? And the 
prothonotaries thought their practice was, that the jurors 
ſhould not be called, for the inqueſt ſhall not be taken by 
default as in perſonal actions. Yet Glanvil in his Treatiſe 
de Magna Aſſiſd [lib. 2. c. 16.] is to the contrary. (52) And 
alſo it was moved, Whether there ought to be ſixteen jurors 
of the grand aſſize with the four knights of neceſſity, or a 
leſs number? And it appeared to the Court from divers 
books and precedents, that a leſs number than ſixteen ſhould 
not inquire in a writ of right, and yet the writ de affiſa 
cligendg is directed to four knights ad eligend. ſeipfis et aliis, 
duodecim, &c. Ideo quere inde. But the greateſt doubt was, 
Whether the demandant ſhould have ſeiſin of the land upon 
the default without an award of a petit cape? for every body 


agreed that final judgment ſhould be given on the default of 


98. a.] 


Dal. 14. pl. 4. ] 7 
Jenk. Cent. 5 8. bh 
C. 42. 


36. H. . c. 3. But 
this was repcaled by 1. 
M. c. 8, 

23. H. ©. 7. 

10, Co. 126. a. 


[See 2. Lev. 223. ] 


In a writ of right, if the 
tenant make default af- 
ter miſe joined, the ju- 
rors ſhall not be de- 
manded, but final judg- 
ment given; but, Whe- 
ther the demandant ſhall 
have ſeiſin without a 
petit cape ® gu. 

There muſt be ſixteen 
jurors of the grand aſſize 
with the four knights. 
Dy. 79. b. Co. Litt. 
. ©. 3 33 
Dier, 265. 

Co. Mag. Chart. 447. 
Dy. $87. Þ. 3. K. 
F. Tryal, 97. 39. E. 3. 
. | 


[ 1. Leon. 303. Booth's 
Real AR. 97.] 


$3. 5£..%. 18. 7:30. 
84. Regiſt. 8. Finch. 
fol. 88, 2. H. 7. 8. a. 


3. Black. Com. 194. 
Booth's Real Act. 65. 
Carth. 47. ] 

5. Co. $6. Cro. Jac. 293. 
Dier, 56. 103. 362. 


(22) Trin. zo. Eliz. between Heydon and Smithich and his wife, [Goldlb. go. pl. 1.] only 


ſixteen were ſworn in all. 
28. Eliz. between ꝙꝓ Pexal Brocas and Sir John Savage. 


1 3 


the 


— 1 
e r - — = <& 
* = ” 9 . - _ 


”——— 


[ 98. a.] 


Fit. 3. N. . E. . 
Droit. 27. 9. E. 3. 37. b. 
Fit. Judgment, 126.228. 
235. 26.H.8. 8. N. B. 
6. 2. 9. E. 4. 34. b. 


33. B. 3. 17. 8. E. 3. 
295. Fit. Judgment, 
29. 151, 152. 


22. E. 3. Judgment, 14. 
3. E. 3. 1. Cro. 586. 


* [ 98, b.] 


Partition being made by 
deed beſore 31.H.8. c. 1. 
between the alenec of 
one coparcener in tail 
and A. the other copar- 
cener, if it be unc qual, 
the iſſue of A. may de- 
feat it: but if qual. gu. 
If 4. afterwards grant 
her part to the alence, 
and die, a relcaſe to him 
with warranty by the 
iſſue is not a diſcont:- 
nuance. 


Co Lit. 169. 172. 339 
22. R. 2. Diſcont;r.u- 
ance, 50. 


Co. Lit 193. b. 174. a. 
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the dernandant, and alſo on default of the tenant made after 
joining the miſe, becauſe it is peremptory upon both parties, 
Which ſee in F. N. B. fol. 4. [II. N.] at the end of a 
writ of right. (53) Alſo in + 4. E. 2. and H. 5. E. 3. 
27. and M. . E. 3. 18. and E. 11. E. 3. 2. [I. E. 3. 12.] 
againſt a feme covert : and alſo 44. E. 3. fol. 22. [ 28. a.] 
againſt a feme covert: but there ſhe was received by default, 
upon default of her huſband after they had both joined in the 
miſe, and a joinder of the miſe anew that ſhe had more 
right, &c. and then ſhe made default, and final judgment 
wes thereupon given. And ſee a good caſe in E. 8. E. 3. 


8. [25. b.] where final judgment was given againſt the 


huſband and wife upon their default after the miſe joined, 
without awarding a petit cape: and it is there ſaid, that it 
was uſual to award a petit cape in ſuch caſes; with which 


accords 12. H. 7. [ 10. b.] a good caſe: by advice of Vavi- 


SOR and other Judges“, upon a default recorded at riff 
prius, at the day in bank, the tenant made default, and the 
demandant had a petit cape. See more of this caſe, Michael- 
mas next, fol. 103. [b. pl. 8.] 


More ag inſt Uvedale. 


(54) WO coparceners of land in tail: one of them 

enfeoffed a ſtranger cf all that to him belongs, 
and then the other, and the feoffee by deed indented in the 
eightcenth year of H. 8. made partition. And each party 
appointed to the other in ſeveralty in ſuch words, that each 
of them granted for himſeif and his heirs to the other and his 
herrs ; and by the ſame deed the coparcener in tail en- 
feoffed the ſaid ſtranger in fee by a letter of attorney to 
make livery, &. And the coparcener in tail had iflue, and 
died; and the iſſue releaſed all his right, intereſt, and demand 
unto the othcr with warranty, in all thoſe lands and tene- 
ments in S. which A. B. his father gave and granted to the 
other and his heirs by his deed dated anno 18, &c. and had 
iſſue and died; and his iſſue entered upon the firanger into 
the part which was allotted and aſſigned by the partition to 
the ſaid ſtranger, claiming the moiety of it; and the ſtranger 
brought. treſpaſs upon the ſtatute ['5. R. 2. c. 7.] ubi in- 
greſſus non datur per legem againſt him; and he pleaded that 


he 
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he did not enter againſt the form of the ſtatute. (55) And 
the opinion of the Court was, that if the partition is not 
equal, it is clear that the iſſue of tenant in tail may defeat it: 
but quære if it be equal; for the tenant in tail was not 
compellable by the feoffee of his coparcener at that day to 
make partition, wherefore, &c. but the feoffee was com- 
pellable by the tenant in tail, &c. But quære, Whether the 
ſaid releaſe with warranty, if it extend to the part of the 
feoffee (as it does not, if made by the iſſue who never was 
ſeiſed by force of the intail), be a diſcontinuance ? As if tenant 
in tail be diſſeiſed and die, and his ſon releaſe to the diſſeiſor 
with warranty, and have iſſue, and die, the iſſue may enter; 
and SAUNDERS thought not. 


— YO ——— -- 


Sir Nicholas Throgmorton's Caſe. 
(56) 


Sir Nicholas Throgmorton, and alſo in the ſtar- 
chamber, to the jury who acquitted him of the treaſon and 
conſpiracy with Vyatt in levying war, by the opinions of 
the Judges, TI hat if two or more conſpire to commit treaſon, 
as in levying war, and any of them afterwards put it in exe- 
cution, that is treaſon in all, and this by the common law 
before the declaration made in 25. E. 3. ſtat. 5. c. 2. 


OTE, That it was declared at the arraignment of 


J 98. b.] 


Lit. 56. a. 58. a. 135. b. 


[ Co. Lit. 175. a. 3. 
Bac. Ab. 211.] 


22. 37. H. 6. 25. &. 
Benlo. pl. 8. 24. E. 3. 
Partition, 14. 21. E. 4. 
31. 1. K. . 1. 
Requeſt, 70. 3. Co. 
150. Co. Lit. 339. Br 
Diſcents, 21. 0 


[ Lit. F 637. 641. Co. 
Lit. 173. a. Bull. Ni. 
Pr. 100. ] 


Where two conſpire to 
commit treaſon, and one 
only executes it, both 
are traitors, and this at 
common law before the 
ſtatute 25. E. 3. ſtat. 5. 
c. 2. 1. St. Tr. 64.5.C. 


R. 675. 678. 
St. Jo. Argument, 14. 
3. Init. 9. 


[Dal. 15. pl. 5. Foſt. C. I.. 
213. 1. H. H. P. C. 133. ] 


(56) See the argument upon the bill of attainder of Thomas Earl of Sirafford by 
ST. Joux, Sclicior General, an. 1641. fol. 26. a good expoſition of the ſtatute 25. E. 3. 


K. 3. 8. . 


— ———— —— — ... — ꝗ— 


Milton againſt Eldrington. 


(57) A FIERI FACIAS was directed to the ſheriff of 
Midal:ſ:x, who returned that he had taken the 


goods and chattels of the defendant to the value of part of 


The plaintiff may have 
a wvendit'on! exponas to the 
ſheriff to ſell goods ſeiſed 
under a fei facias, if 


(57) T. 42. Fiz. In debt againſt + W-{4, C. B. the plaintiff had judgment, and an 
elepit, and took the goods in execution; and a ſuperſedens was delivered to the theriff, where- 
fore he re-dclivercd tiie goods ro eb, and returned, that no one came on the part of the 
plaintiff to take the goods when they were in his poſſethon, and that by virtue of the 
ſuperſedeas he had delivered them back to the owner; and per Cur' he muſt amend his 
return at his peril, for he cannot re- deliver the goods, becauſe the /zper/ed#as is only from 


further execution. 


H. 48. El:z. Charter v. Peter, B. R. [Cro. Eliz. 597. and Moore, 542. pl. 718.] The 
ſheriff took goods in execution upon a fiert facias, but before the ſale the detendant brought 
error, and a /uprr/eteas had to the ſheriff to Ray execution if it were not in any manner 
done; notwithſtanding this a verditioni exponas was awarded, for execution was in ſome 


meaſure begun, 


T 4 


the 


— — —— 


— 
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the ſuperſedeas upon er- the debt, and that they remained in his cuſtody for default 


ror brough t de- . 
des wy, ray {cs of purchaſers, and that before the return of this writ, a writ 


ſeizure, de non moleſtand. was directed that he ſhould ceaſe from 
8 further execution; which writ he returned annexed to the 
Ro. Ab. 491, 492. F. ficri facias; and this writ of non moleſtand. * was awarded 


N. B. 0 R . 

* in the Bench by reaſon of a writ of error there brought by 
2. H. 7. 12. the defendant ; but the record was never removed, becauſe 
Mod. Rep. 30. the return of the writ of error was on the morrow of the 


R. 344 Aſcenſion, and not before, and the fieri facias was returned 
| xv. Paſchæ. And it was much argued, whether the writ 

of venditioni exponas ſhould be awarded in this caſe or not, 

315 6. 67. b. 2. Keb. becauſe the writ of execution was not ſerved, or the pro- 
L Salk. 322. 1. Burr, perty of the goods altered notwithſtanding the ſeizure. And 
34. 1. Black. 69. 2. yet at length the writ of venditioni exponas was awarded by 


Term Rep. 44. 18;. 
And ſee 4. Term Rep. SAUNDERS and BROWNE. 


402. ] 


—— ————— — —„— — 


Caſes in the Courſe of our Circuit laſt Lent. 


NE was indicted, for that he brgiarionfly broke 
open a church in the night in order to deſtroy and 
ſteal the goods of the pariihioners therein being, but took 


Indictment for ** ur- ( 58) 
« plaricujly breaking open 
& church Ly xnigtt to 
& fel the gords of the 
& pariſiianers, is bad, : | 0 SRL 
for want of the words nothing away. And BROMEL=ty held clearly, that this is 


3 5 3 burglary; but he ſaid that it ought to be 5yohe and entered. 

3. Inſt. 64. 22. E. 3. Coron. 264. Stamf. Prerog. 20. Latab. J. P. Lib. 2. fol. 261. a. Poult. 132. 
pL 30, 31. Crompt. 25. 28. H. 8. 26. b. 22. Af. 39. 96. 127. Af. 38. 29. Aſſ: 4 Fulh. 
Paral. Lib. 1. fol. 104. { Leach Caf C. L. 342. 1. Hawk. I'. C. 160. Fotter, 108. 2. H. H. P. C. 184. 
1. Hawk. 145. 2. H. H. P. C. 181.) 


(58) E. ;. Fac. + Fiel ling's caſe, B. R. it was 2 jndged that the word“ enter“ was 
not neceſſary in the indid ment. See Crompton's J uitice of the Peace, title Burglary, 


— — ———— Ziçmb- 


An — in horſe- (59) (CLERGY was allowed to an acceflory to ſtealing 
ſtealing admitted to his . : | 
clergy. norſes and mares; and well, becauſe the ſtatute 


11. Co. 37. a. Stamf. [I. E. 6. c. 12.] ihall be taken ſtrictly, and it ſpeaks 


44 oh ST £ expreſsly of the principal only, by the opinion of the Judges. 


Nat. 31. El. c. 12. Pou't. 210. pl. 25. But now 31. El. c. 12. ouſts all acceffories before and after. 
[ 2. H. H. P. C. 365. Foſt. C. L. 372, 373. } 


(59) N. 14. H. 4. B. R. at Weſtminſter, Rot. 28. $ William RB! lurly, churchwarden of 
the pariſh of Sr. Michael of ilutcheam, appeals Nicholas Beru, tor that he, by night, &c. 
tc:iymouſly ſtole one filver chalice, one miſſal, one furplice (and ſeveral other things), to 
the v.wue, &c. of the gouds of the ſaid church, who pleads not guilty ; but by the jury he 
was tound guilty, and nc prays to be admitted to his clergy, and he 1s delivered to the 
ordinary. Note, 11. H. 4. 12. Accord. Bro. Appeal, 31. go. 12. H. 7. 27. 


(60) ONE 


(6 


an, 
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99. 2. ] 


(60) CYNE was put into the ſtocks on a ſuſpicion of Releaſing a culpected 


felony, and there came another, who let him go 
at large; this is felony by the common law, de frangen- 
tibus priſonam, although the party who eſcaped was not 
indicted of felony. 
11. a. Plo. 401. 1. E. 3. 16. b. contr. 2. E. 3. Coron. 158. 


9. E. 
8. E. 3. 13. although he be indicted. [ 2. Hawk. P. C. 191. 1. H. H. P. 
c. 31. and Leach's Cr. Law. 200. ] 


LSO an indictment, that he feloniouſly took the 
goods and chattels of a certain perſon unknown 


(61) A 


felon from the ſtocks, 
is felony by the common 
law, though he be not 
indicted. 

Stamf. 30. b. 11. H. 4. 
22. b. 43. E 3. 36. a. 
8. a. 4. E. 3. 49. H. 6. 


1. b. 2. Inſt. 592. cont. 
609. See 16. Geo. 2. 


1 


| 


Indictment for taking 


the goods f a certain 
« perſon unknown ** is 


was holden by ſeveral Judges well enough, and of common Foo 


courſe, becauſe it may be the goods are carried into another 
county, ſo that the proper owner cannot be known. And 
ſo it is of the death of u certain perſon unknown, in [22.] 
Lib. Aſſ. Cpl. 94-] But PoRTMAN ſaid, there was a dif- 
ference. 


. — 
— EC 


(62) AND it was doubted by what warrant the Juſtices 

of aſſize hold plea of appeals of robbery; and all 
there thought by the commiſſion of gaol delivery. But in 
appeal of murder, the ſtatute 3. Hen. 7. [c. 1.] gives them 
power by expreſs words. 


— . — —ñ..Xö.Üꝝnñ 


(63) ALSO, Whether an indictment of murder or man- 

ſlaughter ought to aver expreſsly a ſtroke ſup- 
poſed, 5s. on ſuch a day and year feloniouſly, and of malice 
aforethought, Filled and murdered, Sc. without ſaying 


ruck.“ 


— — — — URZ—PmůwB 


(64) ALSO, there was a caſe where the huſband made a 
feoffment at this day to the uſe of his wife for life, 

and after her deceaſe to the uſe of the right * heirs of the body 
of the huſband and wife begotten, without ſaying any thing 
more 


11. El. 285. a. Pio. 
85. b. 8. H. 5. 8. . 
Dier, 187. Cro. 26. 
Plo 125. 1. E. 3. 26. b. 
Stamf. 95. b 9. E. 4. 
1. 1. Aſſ. 7. 9. H. 6. 
45. b. 38. Aſſ. 11. 

L 1. Hawk. P. C. 144 
2. Havrk. 329, 330. 2. 
H. H. P. C. 181. ] 


— — 


Juſtices of aſſize hold 
plea of appeal of rob- 
bery by the commiſſion 
of gaol delivery, and of 
murder by 3. Hen. 7. 
. 1. 


Stamf. 159. 169. d. 
Dier, 120. Co. Lit. 263. 
10. E. 4. 14. 

{ 2. Hawk. P. C. 32, 


33. 39» 40. ] 


Whether the word 
c fruck** muſt be in an 
indictment for murder? 


qu, 

Ante, 69. a. 1. Bulſt. 144. 
5. Co. 123. a. 116. 
is. HH. P; e. .. 
2. Hawk. P. C. 260.] 


* [ 99. b. J 

If 4. make a feoffment 
to the uſe of his wife 
for life, remainder to 
the heirs of their two 
bodies begotten, the iſ- 
ſue cannot enter during 
the life of A. 


* * 
Oo” ——— — — OOO — — — —— — 
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x. Leon. 102. Styl. 325. more of the fee-ſimple of the uſe ; the huſband and wife had 
i WW by * "ap iſſue, and the wife died: Quære, Whether the iſſue may 


4- a. 66. 24. Eliz. re- enter in the life of the father, or not? and, Whether he 
folved that he ſhall not. 


T Prec. in Ch. 462. Co. may after his deceaſe? And as it ſeemed, he ſhall not, 


Lit. 26. a. Mr. Har- becauſe he cannot be right heir of the body of his father, 
grave's note (3). 2. 


Black. Rep. 930, 731. living the father, Pp 
732. Fearne Cont. Rem. . 22 « Yarn V. IV LI 


4th edit. 44. J 


If a general pardon in- (65) ALSO, the indictment was of the death of a man, 


tervene between the : : a 
8 but not of malice afore-thought, or by murder; and 


Whether the felony be the ſtroke was ſuppoſed to have been given 15th September, 

| t 3 WJ" . 
N kd * ;. in the firſt year of the now queen, and that he languiſhed 
16. b. <a d. 5- until the third day of O9ber then next following, on which 
ET third day of the ſtroke aforeſaid he died; and a general 
Plow. 401. a. pardon was made at the coronation in the mean time, s. on 
rFoſt.Cr.L.. 65, 66,67] the 1ſt of Ofober: Whether the felony is diſcharged by 
this pardon ? 


* 3 — ́——— 


The property of ſtalen (66) A MAN bought certain beaſts which were feloni- 
goods 1s not altered by ouſly ſtolen on the Thur/day night at Northamp- 


the completion made in ; a 
Mari ct overt of a con- fon for a certain price (and the buyer was to have the 


tract made out of it, Ci 3 Ai 
e eee election of liking or miſliking the next day before noon), 


refuſal in the buyer. and he paid to the ſeller immediately a crown in earnelt ; 

and on the morrow in open market he agreed to his bargain, 
2. Rol. Ab. 124. and paid the whole money, and alſo paid toll for the beaſts : 
1. Sid. 438. Whether the property be changed or not? was much debated 
R the evidence. And SAUNDERS, BROOK, and WRV D/ 
H. 7. 12. 12. E. 4. 8. DON, and others, thought that the property is not changed, 
Dr. & Stu. 149. Co. becauſe the bargain was made out of the market (s. over- 


Mag. Chart. 713. i 
14. H. 8. 17. b. 22. night), and the aſſent given afterwards ſhall have relation to 


the firſt communication; for it ſeems the ſeller was com- 


(66) M. 40, 41. Eliz. B. R. Sir Jarvis Clifton brouglit an action upon the caſe of trover 
and converſion of certain jewels againſt Chandler [ Moore, 624. 2. Rol. Ab. 122. $. 1, 2.]; 
and there reſolvel, by Gawby, FENNER, and Por, that the fale of goods in any 
ſhop or houſe in auy city does not alter the property, for no one can come into my ſhop 
againſt my will to ſee Whether any ſale be made, and it ought to be open as well to the 
ſcizurc as to the view. So alſo was it reſolved in the caſe of Taylyr v. Chambers, E. 3. Fac. 
B. R. [Cro Jac. 68.] that the ſale of gocds in London which alters the property muſt he 
in the outer part of the ſhop, ſo that they who paſs by may ſee it. 

It was reſoived by all the Judges, 9. Jac. C. B. + Frogmer's caſc, That if a man ſteal 
plate or other goods, and take them to a goldſmith or other perſon, and ſay * I have a piece of 
plate,“ and he view it, and contract for part; although the plate he afterwards [delivered] 
in market overt, vet the property is not altcred in law if it were fold bchind a hanging, or 
in an upper room, for that is not a market overt. 
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pletely bound to the contract on his part, and could not 
ſtart from it, but he had given power to the buyer to 
miſlike. 


Thomas's Caſe. 


(67) N OTE, in the arraignment of William Thomas for 

treaſon in compaſſing and imagining the death 
of the queen, it was agreed by the Judges, that although he 
was an eſquire, he might and ought to be tried by common 
merchants, or other good and lawful men who can expend 
forty ſhillings of freehold, or if it be in chattels, one hun- 
dred pounds: ſuch may be on the 3j ury for treaſon, &c. (a) 


And ſo the ſtatute [25. E. 3. ſt. 5. c. 2.] which ſpeaks of 


people of their condition has been put in uſe at all times, 


99. b.] 


[ 2. Hawk, P. E. 2 50, 
251. 1. H. H. Pp. C. 


542, 543. 2. Term Rep. 


755 756. And ſee I, 
War. 8. ] 


as... 


— * —_— _ — 


All perſons having 
ſhillings freehold, or one 
hundred pounds in chat. 
tels, are ſufficient 


for the trial of an eſquire 


for treaſon. 

Poult. 198. pl. x. Dy. 
131, 132. a. 286. b. 
Stat. 1. E. 6. c. 1a. 


„„ 


2 — 
3 


5. Villiam and Mary, c. 24. and 3. Geo. 2 


(a) By 3. Geo. 2. c. 25.8. 20. the quali- 
fication of jurors in capital caſcs ſhall be the 


N c. 25. F. 18, 19. 
{ame as in civil cauſcs, for which {ce 4, and 


Thomas's Caſe. 
(68) ALSO, it was there holden for law, that of two 


accuſors, if one be an accuſor of his own know- 
ledge, or of his own hearing, and he relate it to another, the 
other may well be an accuſor: and thus did Sir Nicholas 
Arnold, who accuſed William Thomas of words which 
ſounded and tended to the death and deſtruction of the queen, 
of his own hearing, and at the requeſt of William Thomas, 
he reported over the ſail matter to Sir James Crofts; Sir 
J. C. may be an accuſor in this caſe with Arnold. And 
Sir James Crefts reports this over to John Fitzwilliams, 
who was ſuppoſed a man fit to have killed the queen, and 
he reports it over to Sir Thomas I/yat, &c. * fo each of 
them may be an accuſor. Sce who may be adjudged a 


good witneſs in treaſon, M. 13. Elix. fol. 


* 


One witneſs of his own 
krowledge, and another 
by hearſay from him, 
though at the third or 
fourth hand, are two 
ſufficient witneſſes in 


high treaſon. 


Stamf. 164. a. Stat. 5. 
& 6. EL. (. e. 11. 

13. liz. c. 1. 

Co. Pla. Coron. 25. q. 


[I. H. H. P. C. 306. 2. 
Hawk. 365. Foſt. 234. 
&c. cont”. ] 


® 1-100. . 1 


(63) E. 20. Fac. ſtar- chamber. In an information againſt ꝙ Newton a grocer for de- 


ceiving his cuſtomers, it was agrecd by the two Chief Fuftices concerning the teſtimony of 
one as follows, . When two or three offences are proved by fingle witneſſes, s. one witneſs 
to each offence, a ſingle witneſs ſuffices if they be both offences of the ſame ſpecics, and 


againſt the ſame party, otherw1jc not. | 
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If an exemption of the 
vill be pleaded within 
time of memory, in a 
challenge to the hun- 
dred, it muſt be ſhewn 
how exempted, 


[Vide ante, fol. 25. a. 
pl. 156. note (L). 


10. H. 6. 8. 


mm _- 


If the King grant lan 
fo tte ten of I. without 
an iatondum to them, 
their heirs, and ſucce!- 
ſors, rendering à rent, 
they become a Corpo- 
ration pcrpetual to this 
ſingle intent; but they 
are only tenants at will, 
and if the king releaſe 
the rent, it is a diſſo- 
lution TAL fats. 

10. Co. 30. b. 44. E. 


Trinity Term, 
1. Queen Mary. 


(6g) I N B. R. a juror was challenged for the hundred by 

the defendants, becauſe he had nothing within the 
hundred of Morden, within which, &c. nor at the time of the 
arraying of the faid panel, or at any time afterwards, had, nor 
dwells, nor at the time of the arraying of the ſaid panel, or 
at any time afterwards, did dwell in the ſaid hundred, and 
this, &c.; to which the plaintiff replied, that the juror at 
the time of the arraying of the ſaid panel dwelt in the vill 
of Malling ford, in the county aforeſaid, which is, and at the 
time, &c. was within the hundred of M. aforeſaid, and this, 
&c. To which the defendant rejoined, that the vill of . 
is, and from time whereof, &c. was a franchiſe, and wholly 
exempt from the ſaid hundred during all the time aforeſaid ; 
and that the inhabitants of the ſaid vill, and the inhabitants 
within the ſaid hundred, never united themſelves or met at 
any court, or were ſworn upon any jury together, during all 
the time aforeſaid, and this, &c. And upon this the plaintiff 
demurred in law, and the challenge was diſallowed, and the 
juror ſworn. And the opinion of BROMELEY, Chief Juſtice, 
was, Becauſe it was confeſſed that V. was once within the 
hundred of MH. and if it had been exempted ſince time of 
memory, it ſhould be ſhewn how, and by what means; 
wherctore, &c. 


OT E, It was holden for law in the ftar-chamber, 
by BROMELEY, Chief Juſtice, Six Jonx BAKER, 
and others, that if the queen at this day would grant land 

by her charter to the good men of Iſling ton, without ſaying, to 
have to them, their heirs, and ſucceſſors, rendering a rent, 


(79) N 


this is a good corporation for ever to this intent alone, and 
not to apv other, becauſe there is a rent reſerved, &c. But 


then it ſeems, they are only tenants at will: and if the queen 


releaſe 
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releaſe or grant to them the ſaid rent and fee farm, it ſhould 
ſeem the corporation is diſſolved %% facto, for the rent and 
farm was the cauſe which enabled the corporation, &c. 
Ideo quæ re. 


(71) P ON a writ of elegit, the ſheriff returned, that 
he had delivered to the plaintiff the goods and 
©« chattels of the defendant to the value of twenty pounds, by 
c a reaſonable appraiſement; and ſhewed the goods in cer- 
« tain, and alſo that he had delivered twenty acres of land of 
« the defendants, which is a moiety of all the lands by a * 
ce reaſonable extent; and he returned no inquiſition, s. « by 
« the oaths of twelve good and lawful men, Sc.“ for the 
writ does not command him ſo to do, but only by a reaſonable 


appraiſcment and extent. But the Court ſeemed to think that 


it ought to be by inqueſt, for the ſheriff himſelf cannot ex- 


tend it, &. The precedents are accordingly, which ſee 
+ Lib. Int. fol. 11. and T. 4 15. E. 3. 8. And this matter 
was alſo moved in the king's bench, Mich. Term, 5. & 6. 
P. & M. and the preccdents there ſearched, and they were 
all by the oaths of twelve, Oc. 


[ 100. a. ] 


26. H. 6. Nonability, 
13. 3. Leon. 202. Rol. 
Contin. 155. 1. Rol. 
Ab. 860. 7. E. 4. 30. a. 
21. E. 4. 56. a. F. E. 
4. 8. 17. E. 3. 45. 
Davis, 43. 14. H. 8. 
16. Dy. 270. 

{ 1. Bac. Ab. 501. 2. 
Term Rep. 672.] 


The ſheriff to an elegir 


muſt return an inqui - 
ſition. 


[ Dal. 28. pl. 1.] 
4. Co. 65. a. 74. b. 2. 
Inſt, 396. 2. Bulſt. 97. 


* [| 100, b.] 


5. Co. 90. 4. Co. 7 
3- Cro. 584. 1 


Lib. de Ent. fol. 245. 
Elegit, 3, 4, 5. Action. 


[ Dalt. Sheriff, 231, 
232. Impey Off. cf 
Sheriff, 481. } 


(i) Where execution is to be made by the ſheriff alone, it ought not to be returned: 
Hut in cafe of an clrgit, becauſc it is intended to be made by inqueſt, and not by the ſheriff 


alone, this ought to be returned, otherwiſe it is bad. 
Tul. as Caſe, and 74. Palmer's Caſe. 


— . — 


Culpeper againſt Buſhe. 
(72) K IN G Henry the eighth being ſciſed in fee of the 


manor of Yanworth, in the county of Glouceſter, 
by his letters patent, bearing date the 12th day of Aprih, in 
the 32d year of his reign, granted the fame manor to Thomas 
Culpeper, younger brother to the ſaid Cuipeper, and to the 
heirs male of his body, remainder over in tail to the ſaid 
Culpeper in the ſame manner, reſerving a tznure in capite, 


and alſo a rent, and the fee-fimple. And afterwards, s. in 


November 33. H. 8. the ſaid Thomas Culpeper was attainted 
of treaſon, and executed immediately, leaving no iſſue of his 


5. Co. He's Cale, 90. a. 


4. Co. 67. 


Grant by the king to 
J. C. in tail, remainder to 
C. C. in tail; that 7. C. 
was attainted of treaſon 
and executed, leaving 
no iſſue (all remain- 
ders, &c. ot ſtrangers 
being ſaved by act of 
parliament) and that 
after the ſaid act the 
king granted to A. is 
good evidence to ſup- 
port a traverſe by G. C. 
of the king's beir g ſeiſed 


body; 


| 
| 
| 
| 
| 
| 
| 
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in fee at the time of the body; which attainder was confirmed by act of parliament, 


VT. b.) 33: H. 8. c. 21. ; by which act all ſuch rights, titles, inte- 


107. pl.1.] | reſts, uſe, and poſſeſſion, as he had in any manors, lands, and 
ICE ra Aſſn in hereditaments, ſince the 25th day of Auguſt before the at- 


the nature of aſſize, tainder, were forfeited to the king and his heirs, and ad- 
having declared on 2 


ſeifin in fee, it was a- Judged, deemed, and veſted, by the ſame act, to be in the real 
mended to @ Jem in and actual ſeiſin and poſſeſſion of the king without office, 


freebcld,which well fup= _ . . ; | 

ports his eſtate tail, with a ſaving to all perſons and to their heirs (other than the 
Gould. 20. ſaid perſon attainted and his heirs, claiming as heirs by or 
1 from him) all ſuch right, title, uſe, poſſeſſion, intereſt, reverſion, 


had, if the aft had never been made. (73) And afterwards, 

the ſaid king continuing his poſſeſſion after the death of the 

ſaid Thomas Culpeper, ſo dying without iſſue, gave and granted 

the ſaid manor by letters patent in the 36th year of his reign 

to one Strode, Erle, and others in fee (reſerving a rent and 

tenure in capite), who aliened their eſtate to Buſbe in fee. 

And afterwards, the faid Culpeper the elder, who was brother 

and heir to the ſaid Thomas who was attainted, as into his ſaid 

remainder entered upon Buſbe, and he re-ouſted him; upon 

which Culpeper brought a writ of entry ſur diſſeiſin in the 

{DoR. Plac. 288.] nature of an aſſize, and declared upon à ſeiſin in fee-ſimple in 
his count, which was ill. And Buſbe ſhewed all the matter, 

and praycd + aid of king Edward 6. and ſhewed the deſcent of 

Dy. 320. a. the ſeigniory to him; and the aid was granted, and four writs 
of ſearch alſo in the chancery; and pending the matter undiſ- 

* [ 101. a, ] cuſſed, a writ of mandamus was“ awarded at the ſuit cf 
Buſhe after the death of the faid T. Culpeper. And it was 

found by office before the eſcheator, that the ſaid king 

Henry 8. made a grant of the ſaid manor in tail ut ſupra to 

the ſaid T. C. by his letters patent, bearing date the 12th day 

of April, in the 33d year of his reign, which was falſe, with- 

out finding any thing of the remainder over in tail, according 

to the truth. (74) And further, the attainder and execution 

was found ut ſupra, and that he died without iſſue, whereby 

the faid king was ſeiſed in fee, and being fo ſeiſed, made the 

grant to Strede and others ut ſupra. And then a writ de 

melius inquirend. was awarded; and by office upon this, the 


+ Aid ſha!l be granted, Firſt. Where rent is reſerved, 2. H. 7. 11. 11. H. 4.37. pl. 37. 


45. E. 3. 23. 45. E. 3. 6. Secondly, Where the {cigniory is to be deveſted, 35. H. 6. 56. 
= Thirdiy, Where dd: is in the charter. Fourthly, Where there is a clauſe of warranty. 
| Fifchly, Where there may be loſs. 2. H. J. 13. Pl. 18. 15. H. 7. 10. 7. II. 4. 2. 2. H. 7. 


| 7. b. pl. 23. 37. H. 6. 28. pl. 6. 28. Aff. pl. 39. [Com. Dig. Aide. (B.)! 


true 


Plow. 486. remainder, entries, Cc. as they might, ſhould, or ought to haue 
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true date of the firſt letters patent and the gift in tail ut ſupra 
were found, without ſaying any thing of the remainder over: 
and it was further found, that the attainder was in November, 
in the 32d year, and execution accordingly, which was falſe. 
And it was further found, as in the former office, &c. which 
offices were returned into chancery. And on account of theſe 
falſe offices, it was long debated among the Judges at 
Serjeants'-Inn, whether a procedendo ſhould be awarded to 
the Judges of the Bench in this caſe or not; or whether Cul- 
peper ſhould be driven to his petition or monſtrans de droit for 
his remainder ? 


(75) Andit was at length agreed, that becauſe it appearcd 
by matter upon the face of the offices, that by no poſſibility 
they could be true, inaſmuch as it appears that as the dates 
are alleged, T. C. muſt have been dead at the time of the 
grant made to him, by reaſon of the change of the year of the 
reign of the ſaid king Henry 8. which was on the 22d day 
of April, a procedendo was awarded: and thereupon Bufhe 
pleaded in bar the letters patent ut ſupra, and Culpeper the 
former letters patent made to his ſaid younger brother, re- 
mainder to himſelf in tail, and that his ſaid brother was dead 
without iſſue male, wherefore he entered as into his remain- 
der, and was ſeiſed until diſſeiſed by Bufhe, and took a tra- 
verſe, s. without this, that the ſaid king Henry was ſeiſed of 
the manor aforeſaid in his demeſne as of fee, at the time of the 
making of the ſaid letters patent granted to the ſaid Strode 
and others; and upon this they were at iſſue. (76) Quære 
bene, Whether the matter in law will not well maintain this 
iſſue for Culpeper ® And it ſeems it will, ſince the king at the 
time of the ſecond grant had the fee-{1mple in reverſion; 
yet he was not ſeiſed in his demeſne as of fee, for although 
during the life of T. C, who was attainted, he had an eſtate 
and right in the fee determinable, yet when he was dead with- 
out iſſue, the remainder veſts immediately in Culpeper, and 
was ſaved to him by the act of parliament above, and alſo 
his entry, &. And note, that the count in the ſaid writ 
of entry, which ſays that Culpeper was ſeiſed in his demeſne 
as of fee, and took the eſplees, was amended and made © as 
« of freehold;”” and this maintains and ſerves for an eſtate 
tail, and for life by Fitz. M. B. [ 443. A. & note (a) ] and 
by 33. H. 6. [ 14. b. pl. 5.] and afterwards at niſi prius, the 


[ 161.4. ] 
8. Co. 169. 


3. H. 7. 3. & 


In aid prayer of the 
king, an office finding a 
title which is impoſſible 
on the face of it, the 
other party ſhall have a 
procedendo without being 
driven to his petition or 
monſtrans de droit. 


Dy. 122. b. 139. a. 
236. ©. K. 
10. H. 6. 15.8. 2. 
Inſt. 269. poſt. 209. b. 
256. a. 

[ 4. Com. Dig. 458. 3. 
Black. Com. 256. ] 


10. Co. 9 Plow: 
. n $30. 6. 
Dy. 155. 344 


17. H. 343. 4 


[len. El. 1. } 


TT N. 7 6. 

33. H. 6. 10. 

8. L. 17. 

[Doctr. Plac. 288.]. 


detendant 
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defendant relictd verificatione cognovit aftionem. But the 

"yy 753. a jury which appeared was not * ſuffered to enquire of the 
61. damages. But guere for what reaſon. (77) It was alſo 
moved in the Michaelmas Term following, that the Judges 

ought not to proceed to judgment without a new writ of 

procedendo ad judicium, in which caſe the record ought to be 

again removed into chancery, with all that has been done upon 

it. And becauſe of the doubts of the Judges, the whole re- 

cord was removed back into chancery in Mich. Term, I. & 2. 

Ph. & 74, becauſe the firſt procedendo was only, that the 

g. H. 6. 40. 2c Juſtices ſhould proceed in the aforeſaid plaint to ſpeedy juſtice, 
3. Al. 1. notwith/landing the ſaid allegation, without any words of the 
judgment, &c. wherefore, &c. (78) And ſee the like, 


2 9 *6.. T. 19. H. 6. Rot. 121. in aſſiſe, where aid was granted of 
Dy. 209. b. the king, and afterwards a pracedendo came to them with this 


MS Procedendo, Elauſe, © /o that however ye in no wiſe proceed to judgment 
94- 6.E.3. 20. a. ( without adviſing with us,” and then after a verdi found 
for the plaintiff, a new procedendo was purchaſed, reciting all 
the matter, to proceed to judgment, and ſo they did. But as 
I believe, if the procedendo be “ in the plaint aforeſaid,” or 
« upon the plea aforeſaid,” although it have not thoſe words 
« to judgment;” yet if the ſaid words of reſtraint, s. «© ſo that 
cc ye in nc wiſe proceed to judgment without adviſing 101th us,” 
be notin the writ, the Juſtices may well proceed to judgment. 
Yet FiTZHERBERT thinks the contrary in his N. B. 153. E. 
and the Juſtices would not venture to proceed to judgment, 
without a new writ expreſsly that they ſhould proceed to 
judgment. 26. E. 3. fol. 4. [pl. 14.] a good caſe in dower, 


26. . 3. 58. d. where the heir of the huſband was vouched in ward of the 
Procedendo, 10. : 
king, &c. 
2 | 5 — | 
for 
1 , an 
Marmaduke Conſtable's Caſe. 2 
l 
The granè father and fa- (79) RANDFATHER, father, and fon: the grand- A. 
er, in Congcration. of father was ſeiſcd of certain lands in fee, and being ha 
the ſon's marriage, co- | : ; D | 
venant that lands imme-. fo ſciſed before the ſtatute 27. H. 8. [c. 10.] he, with the | an 
Giately after their deati ; 
Parrot 1 ome father, covenanted and granted by indenture with one D. in of 
tte for in tail, ant that confideration of 2 marriage to be had between the ſaid fon ha 
the grandiathcr ſuould J 
er fe ff to thoſe uſes: and the daughter of D. and for a certain ſum of money, that to 
| the marriage was had, h ©: immediatcl * . the de- | 
de finent lid c. the ſaid lands immediately after thar deceaſes and c ag 


| ceaſes 
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ceaſes of their wives, that they then had, or that in future 
they ſhould happen to have, ſhould deſcend and come to the 
ſaid ſon and his heirs for ever, without any alienation, or 
eſtate by them or either of them to be made for a longer term 
than during their lives: and further they covenanted, that 
before a certain day, and after the marriage had, the ſaid 
grandfather ſhould make a feoffment of the ſaid lands to 
certain perſons by name, in fee-{imple to the uſe and true 
intent of the performance of every article and covenant in 
the ſaid indenture contained: and the marriage took effect 
accordingly: and afterwards before the day, the grandfather 
inade the feoffment of the aforeſaid lands to the faid perſohs 
in fee, to the uſe and intent underwrittenz J. that the ſaid 
lands and tenements, after the death “ of the ſaid grandfather 


the feoffor; and of the ſaid father and his wife; ſhould deſcend; | 


remain, and come to the ſaid fon and his heirs; according to 
the true intent of the ſaid indenture. (80) And afterwards, 
before the ſtatute of Uſes; the grandfather died, the feoffees 
being ſeiſed as above; and then the father entered upon the 
poſſeſſion of the feoffees; and continually took the profits be- 
fore and aftcr the ſtatute, until he was attainted of treaſon and 
executed in the 29th year of H. 8. And this was by attain- 
der at common law, and alſo by ſtatute. And the ſurvivors 
of the feoffees brought a petition of right to the uſe of the 
ſon, ſuppoſing themſelves to have been diſſeiſed by the ſaid 
father who was attainted : and nothing came of the petition 
after much argument. And afterwards, in Hilary Term, 
b. Eliz. at Hertford, the caſe was delivered to the Judges 
by GERRARD, Attorney General, for Robert Conſtable, ſervant 
to Lord Robert Dudley, by order of the queen, in this 
form, 5. 

(81) Grandfather, father, and fon ; the grandfather is tenant 
for life in an uſe, remainder or reverſion to the father in uſe ; 
and they two covenant and grant by indenture, in con- 
ſideration of the marriage of the ſon with the daughter of 
A. B. that all their manors, &c. that they or either of them 
have, &c. immediately after their deaths, Mall deſcend, remain 
and ceme in poſſeſſion, or in uſe, ta the ſaid ſong an ' the heirs 
F his body lawfully begotten, Sc. Proviſo, that they ſhall 
have liberty, by declaration. of their will, to make jointures 
to their wives, or pay rauſoms, &c. with a covenant or 
agreement between the parties to the indenture, that all per- 

(Pi ſons 


[ ror. b. ] 


cordingly ; the grand- 
father dying, and the 
father being executed 
for treaſon atter the ſta- 
tute of Uſes, a petition 
of right is brought by 
the fcoffees: Whether 
the 1aid uſe was inthem 


in tail by this inden- 
ture ? 


Dy. 235. Plow. 4. 


3-202; a. ] 


1. Co; 126. 


21. H. 7. 18. Dy. 33. 
88. 


Poph. 22. 


Ante, 96 a. 
Dy. 162. a. 235. a 
B. N. C. 184. 


DE EE — ——_—— —— 


— — — —— — — ——2Q — 


[ 102. a.] Trinity Term, 1. Qucen Mary. 


Plow. 308. Dy. 85. ſons who then were ſeiſed, er ſhould afterwaras become ſeiſed of 
Ir. And. 25. See Vin. the premiſes, ſhould be from that time forwards, and ſtand ſeiſed 
Tit. Uſes, (O. 4.) & 2, the ſaid uſes and inteuls, and to the performance of the ſaid 


G 
365, 366. Shep. Touch. covenants compriſed in the ſaid indenture and the marriage 


489. was executed accordingly: Whether the ſaid uſe was in the 
ſon in tail by this indenture, of not, was the queſtion? 


— — = 


Lord Barklcy's Caſe. 
ILLIAM Lerd Marquis Barkley levied a fine 
capite levies a fine, and 


99 ; 
— remainder to the Logg, by which fine Legg rendered the ſaid manor to the 
ing in tail male, re- : | 
— richt ſaid Lord Marquis, and the heirs of his body lawfully be- 


mainder to his oven right 


heirs, and dies without gotten, remainder over to king Henry 7. and the heirs male 
iſſue; upon failure of the ; i 5 a 
king's iffue male, the of his body lawfully begotten; and for default of ſuch iſſue, 


right heir of 4. thall be remainder over to the right heirs of the ſaid Marquis. The 
in ward to the ſucceed- . 1 : : . 
ing king. Lord Marquis entered into the faid manor, and died without 
Plow. 225. a. iſſue, after whoſe death king H. 7. entered, and was ſeiſed in 
34. Aff. 16. 11. 13. H. tail ut ſupra, and died ſciſcd 3 and 1t deſcended to king H. 8. 
7. _ 5 - 4. 3. from him to king £4. 6. who entered and died without iſſue, 
33. H. 8. B. N. C. 313. 5 
* 122 by reaſon whereof the remainder came to the preſent Lord 
Barkley, as couſin and heir to the ſaid Marquis, being yet 
within age, in ward of the queen, and the ſaid manor holden 
of the queen in capite, by knight ſervice : Whether the manor 
16. E. 2. Voucher, 88. ſhould be in ward to the queen, by rcaſon that the ſeigniory 


8. Aff. 6. Piow. 223. ; : A : 
Co. Lit. & 562. 13. 1 was ſuſpended in king Edv. 6th at his death, &c.? And at 


4. 10. b. 


102. b. 


Where 4. tenant in (82) 


have the * ward Ca), not by her prerogative, becauſe other 
lands were holden in capite, but by reaſon of the tenure, 
which is revived by the death of the laſt king in the perſon 


(82) If land be given in tail to one and his heirs female to hold by 1:1; ight- ſervice, and 
afterwards the reverſion be granted to the donce and his heirs, afterwards the donee has 
iſſue a ſun and daughter, and dies, the daughter being within age, the ſon ſhall have the 
ward on account of the reverſion. So it tenant in tail enfeoff his donor, who gives the 
land in tail to the donec, remainder in fee to another, the donee is tenant by the new cſtate 
tail; but when he dies, his fon thall be in of the old cftate tail, and the reverſioner ſhall 
have the ward. 

If there be lord and tenant, and the lord dillviſfe his tenant, and [the tenant] die before 
entry, his ſon being within age, who re-enters upon the | ord in this caſe, the Jord ſhall 
have the ward, and yet in none of theſe caſes is he dead ſeiſed in the homage of the lord ; 
but becauſe of the death of the donees in the firſt caſes, and re- entry here, tlie ſeigniories 
are revived. 


— 


— 


1 0 ardihip, with the oth Sr COR ſe- by 12. Car. 2. Co 24. 
aguces of the irudai tenures, was abolihed! 


Of 


laſt it was reſolved by all the Judges, that the queen ſhould 


of 
of 


of the firſt term, grant their eſtate over without licenſe ; the 


Trinity Term, 1. Queen Mary. [ 102. b. ] 


of the queen, and ought to have eſcheated to her for default 
of heirs of the ſaid Marquis; therefore the fee- ſimple was 


in conſideratione legis. 


——— 1 —— H— FD * 


Erneleye ogainſt Walrond. 


(83) T- HE dean and chapter of J/inchefter made a leaſe A ſecond leaſe for fifty 


. years, with re-entry for 
of the parſonage of Albourn in the n of alienationwithout leave, 


Berks, for a term of thirty years; and afterwards, the ſaid being made by a dean 


. and chapter, to com- 
dean and chapter made another leaſe of the ſaid parſonage to a mnce 3 Selen leaks 


man and his wife for the term of fifty years, to commence n being: 8 te 
9 1 33 a:1enation tne ſecon 
after the end of the ſaid term of thirty years, upon condition, jeſſee before the end of 


that if the huſband and wife ſhould grant over their eftate in be firſt term, avoids 
ba the ſecond leaſe ? 


the ſaid parſonage without licenſe of the ſaid dean and chap- Alſo, Whether a cor- 

R . poration may enter on 
ter and their ſucceſſors, that then it ſhould be lawful for the foe at 
faid dean and chapter, and their ſucceſſors, to re-enter into torney warranted under 


1 . their common ſeal ? 
the ſaid parſonage. The huſband and wife, before the end af cart: 
x. . Co. 94. 53. I. 
22. L 4 8. 13. 14. H. 


entry or claim made, make 6. 18. Dy. 122. 374. 
dean and chapter, without any re- entry o Cy 28-6, l. % Flow. 


a new leaſe for a term of twenty-one years (the ſaid term of 133. b. 5. Aſſ. 12. 14. 
thirty years not yet expired) to commence after the end of at du. 1. f. 6. 8. 


Bro. Corpor. 28. 
the ſaid term of thirty years. Quære, Whether the ſecond [3. Com. Dig. 257.) 


Th © 5 5 H. 7. 
leaſe be void by the breach of condition aforeſaid, or not, . % 5 = L 


becauſe the dean and chapter cannot re-enter during the firſt 10. 2 I 4 7. 16. b. 
2 17. 0. 12. H. 7. 29. 27. 
leaſe ? Alſo, Whether the dean and chapter may enter with- b * 


out attorney warranted by their common ſeal, or not? (a) 


»„— 


(a) A corporation aggregate cannot, with- | Ab. 514. Cro. Eliz. $15. See 1. Black. 
out deed, command.their bailiff to enter upon Com. 475. 1. Bac. Ab. $07. and the books 
their leſſee for a condition broken. 1. Roll. there cited. 


Michael nas 
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